A 
COMPLETE DIGEST 


Theory, Laws, and Prattite 


INS U N AN C E; 
Compiled from the beſt AUTHORITI E S in different Languages, 
| which are quoted and referred to throughout the Work; and arranged 


IN ALPHABETICAL 00RD ER; 
Under many ſeltet HEADS, with ample REFERENCES, and à general IN DEX; 


affording immediate and full Information, on every diſlin Matter, Queſtion, or Point. 


CD-N TIT 'A-1N-1-N: 6 \ 


I. The PRINCIPLES, DOCTRINES, and USAGES, | BONDs ;—the true conſtruftion and operation of their 
touching all matters of Inſurance, ſeveral Terms and Clauſes; with Cautions and Remarks 
IT. All the Casts of Inſurance that have been concerning written clauſes. | 
ADJUDGED in our Courts of Law and Equity, collect- VIII. Rules interſperſed throughout, for guarding 
ed from the numerous Reports, and other law books || againſt, and detecting FRAUD and 1MPOSITION. 
extant, down to the preſent time; with ſeveral others IX. The curious Queſtion diſcuſſed, with regard to 
which have never before been printed: - and ſome || the advantage, diſadvantage, and legality, of zn/uring 
material Cafes adjudged in foreign Courts. the Ships and Property of ENEMIES; with new and 
III. Extratts from all the STATUTES relating to In- intereſting 0b/ervations thereon. 
ſurance, and matters immediately conneRed therewith. X. Accounts of the ſeveral COMPANIES & $OC1- 
IV. The moſt uſeful Articles of all the rorRE1GN ETI Es in England, for Inſurance; their Plans, Terms, 
ORDINANCES and REGULATIONS upon this ſubject. ] &c. with critical and uſeſul Remarks :—alſo of the 
V. Extracts from TREATIES of COMMERCE, &c. || CHAMRERS of ASSURANCE abroad; their Reg la- 
with regard to Freedom of Navigation, Contraband, tions, Authority, and ſummary Modes of Deciſon. 
Neutral Ships and Property, War, &c. | XI. Concerning the maritime and other COURTS; 


VI. The reſpective Rights and Duties of 1nsU- || —the maritime LAws;—the LAW of NATIONS ;— 
RERS, INSUREDS, BROKERS, AGENTS, OWNERS, || the Laws of ENGLAND;—the LEX MERCATORIA; 
FREIGHTERS, MASTERS of Ships, &c. as rela- —alſo Trials, Verdidts, and Arbitralions; with regard 
tive to matters of Inſurance. to Inſurance, 


VII. The Nature, Object, and ſelect Forms of || XII. Various NEW MATTERS, Rules, Caſes, 
POLICIES of Inſurance, Bottomry and Reſpondentia ] Methods, and Remarks, not in any other Book. 


WI TH 


A.PRELIMINARY DISCOURSE; 
Wherein are delifteated the very great DISORDERS which prevail in Affairs of Inſurance ; 


their principal causes explained; and mtTHODs propoſed for better. REGULATION and PREVENTION. 


By JOHN WESKETT, Merchant. 
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HIS ROYAL HIGHN ESS 
F 


PRINCE Off WALES, 


3 


S IX, 
O MME RC E, — to which this nation owes it's eminent 
rank of power and ſplendour, and upon the protection of 

which, eſpecially in the preſent dangerous conjuncture, even it's 

exiſtence depends,—1s amongſt the moſt material objects, if it 

be not actually the moſt important, that can engage the attention 
of an ILLusTRIOUs PRINCE, apparently deſtined to ſway the 
ſceptre of the Britiſh Empire. 


FroM a tranſient view of the various matters which relate to 
the ſubject of the following ſheets, YouR RO VAL HIGHNESS 
will diſcern it to be ſo intimately connected, and cloſely inter- 
woven with every circumſtance of mercantile and maritime 
affairs, that, in proportion as a due regard ſhould be wanting 
to the true principles, and juſt practice of inſurance, commerce, 
of which it is the main ſupport, would neceſſarily decay, and 
finally periſh. 

To obviate, in a conſiderable degree, effects of ſo fatal a 
tendency to the eſſential intereſts of the community, as well as 
of great numbers of it's reſpectable and moſt uſeful members, of 
divers claſſes, by an ample elucidation of thoſe principles, and 
the proper means of eſtabliſhing the practice of them, was the 
genuine motive to a new and arduous undertaking, which is, in 
it's nature, of very ſerious concern to the general welfare. 


SOME 
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Sou of the heads of it, in particular, treat of matters of 
highly national 1mport ; *ſuch as Admiralty, Civil Law, Colony, 
Contraband, Embargo, Enemy, Flag, Freedom of Navigation, 
Law, Law of Nations, Maritime Law, Navigation & Navigation- 
Act, Repriſal, Sea, Ship, Treaty, War; and may, therefore, 
occaſionally attract Voο ROYAL Hicuness's notice, and lead 
to larger ſpeculations on the like topicks. 

Your auguſt progenitors, Six, have ever made the public 
good their chief regard; and approved themſelves the friends 
of ſcience, the benign patrons of productions calculated to 


advance the ſafety, the proſperity, and the honour of our 
country. 


To Your Royal Hicuness, equally inheritor of their 
virtues as heir to their throne, this work 1s, therefore, 


With the proloundeſt Veneration, 


DEDICATED, by 


YOUR ROYAL HIGHNESS's 


molt humble, 
moſt obedient, 
and devoted Servant, 


JOHN WESKETT. 
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HE ſpirit of traffic never poſſeſſed all nal ions, in any age, more ſtrongly than 
© thepreſent: modern politicians place the happineſs of a people in the flouriſhing 
ſtate of their trade; and public affatrs are combined upon that principle. In 
ſhort, trade ts the object of our wars.—But, maritime commerce, while it produces 
the moſt copious and diffuſive benefits, is alſ9 contimualiy liable to innumerable 
accidents and unfortunate events ; which have, at all times, rendered Inſurance 
indiſpenſably neceſſary : and this contract, operating according to the nature and 
various circumſtances of thoſe caſualites, is, of all tr 8 among mankind, 
the moſt abundant ſource of diſputes and perplexities, where Le principles o of Inſu- 
rance are not well and generally underſtood, and it's practice duly regulated. 


—To effeft theſe purpoſes, is therefore of the utmoſt conſequence to every 


commercial nation. 


It was, however, with equal regret and ſurpriſe, the author of the following work, 
and ſeveral attentive perſons obſerved, during the late war with France and Spain, 
that in this his native country, where navigation, commerce, and the buſineſs of 
Inſurance, were carried to a much greater extent than in any other, the practice of 
the latter had fallen into a ſtate of great irregularity, error, and fraud : which 
have unhappily continued; and which, in the preſent complicate and perilous war, 
more than ever reign, without any adequate check or control; to the certain detri- 
ment, ultimately, of all parties, and a perpetual increaſe of liligalions, already 
beyond all een numerous and mutually deſtructive. 


Ly 


Fully tho that theſe enormous evils originate, chiefly, from an almoſt general 


defect of acquaintance with the principles ana aoarmes, by which the affairs of 
Inſurance ought to be conducted, oroing to the total want of proper means of 


attaining it ; he reſolved, at the cloſe of the laſt war, to enter upon a full enveſtiga- 
tion, and to form as complete a Dege/t of the Theory, the Laws, and the Praclice of 
Inſurance, as he Jhould be able ;. in the view of Jurnyſhing to the public more ample 
and ſatisfaftory information upon theſe matters, and in a more familiar and 
prattical manner, than has hitherto any where appeared.—To this end, he has ever 


ſince employed an unwearted attention and aſſiduity, accompanied with continual 


experience and reflection, and has conſtantly directed his reſearches whereſoever 
the proper materials could be obtained, abroad as well as at home, from the moſt 
eſteemed books, and the moſt enlghtened men ; nor has he tet any opportunity, or 
any means efcape, that were in has power, of acquiring a thorough knowledge of 
whatever relates to the ſubject, at large. | 
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| In the Preliminary Diſcourſe, publiſhed above a year before the Digeſt, are 
pecrfecatly wWelrneated the various arforders which daily prevail in tranſattions 
of Infurance, will ther pernicious conſequences ; the principal cauſes of thoſe 
diforders are explained; and the outlines given of eligible methods for better 
regulatton and prevention. Iie plan, the execution, and the utility of the Digeſt, 
are kew!e diſti nelly ſet forth in that introduction: a previous peruſal of which 
will greatly facilitate, eſpecially to men of pratlical buſineſs, the proper compre-_ 
e and uſe of the whole. TP 


E. 


| The author is happy in having been honoured with many ſpontaneous teſtimonies 

: of cordial reception of the preliminary publication, from ſeveral of the moſt v e/þcet- 

able and judicious merchants, inſurers, and others, both in foreign parts and in 

| England; ſome of whom have alſo favoured him (agreeably to his general 

enuitation at the concluſion of it) with ſundry material communications and 

hunts, of which he has endeavoured, with due regard, to make a ſuitable uſe — He 

0 owes the moſt reſpetful acknowledgments for the eaſy acceſs which has been granted 

ham to ſome of our public libraries; eſpectally the large and valuable collection of 

ancidnt and modern learning, in Dofors-Commons, upon the Jus Gentium, Jus 

. Maritimum & Nauticum, the Lex Mercatoria, and other commercial and marine 

fudjefls, entirely adapted to his purpoſe His thanks are no leſs due to ſome 

gentlemen eminent in the law, of as liberal ſentiments as extenſive learning; to 

our principal law bookſellers and others; and to many of his particular and 

expertenced friends ; for the great readineſs and civility with which they have, 

| from time to time, anſwered his enquivies, and ſupplied ham with ſuch books, papers, 

and informations, as have greatly contributed to the progreſs and ede 
of las undertaking. | 


Several of the books in foreign languages, mentioned in the annexed hiſt, are in 
great eſteem and uſe among intelligent and prudent merchants abroad, as well as 
| anon lawyers ; and contain divers very intereſting matters expreſsly on the ſubject 
3 Infarance; ; although. they are but little known, and ſome of them not to be met 

with, in England. Yet, quęſtions upon policies of Inſurance ought to be decided by 
the large principles of the Maritime Law; which is not the law of a particular 
country, but the general law of nations: non erit alia lex Romæ, alia Athenis, 
alia nunc, alia poſthac ; ſed apud omnes gentes, et omni tempori, una eadem- 
que lex obtinebit :®—for, from the ſame premiſes, the ſound conclufions of reaſon 
and juſtice muſt unter ſally be the fame. 
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1 
The principal AUTHORITIES confulted 


— 


— 


O F 


| quoted in the Courſe of this Work. 


ABRIDGMENT (general) of Caſes in Equity. 
AiTtzEma Of State Affairs, and of War. 


AN DbERSOxN's Chronological Deduction of Con:- 
merce. 


BaAcox's Abridgment of the Law, 

Barpwin's Survey of the Britiſh Cuſtoms. 

Beauwts's Lex Mercatoria rediviva. 

BeLLus(Petrinus) De Poſtlimimii Jure reverſis. 

Br acxsToNE's Commentaries on the Laws of 
England. 

Boirtarn Difſertalio de Aſſecuratione. 


Boxoucn's Sovereignty of the Britiſh Seas, 
Brooke's Abridgment of the Law. 


BuLLER's Introduction to the Law relative to 
Trials at Nift Prius. 
BurLamagui's Principles of Natural and 
Politic Law. 
ByYNKERSHOEK Obſervationes Juris Civilis. 
Queſtiones Juris Publici. 
— — Quæſtiones Juris Privati. 
 CanTiLLoN's Analyſis of Commerce, &c. 
Carxy's E/jay on Trade. 
Casa Recs Opera omnia de Commercio. 
Car's Arie ment of the Slalutes. 
 CyHamBERs's Dictionary of Arts and Sciences. 
CniLD's (Sir Joſiah) Diſcourſe on Trade. 
CLARE's Practice of the Court of Admarally. 
Crark's Epitome of the Common Law. 
CLEIRAC s Guidon de la Mer. 
Juriſdiclion de la Marine. 
Cokk' $ Inſtitutes. 
Commentary upon Littleton. 
Collection of all the Marine Treaties between 
| Great-Britain, &c. (See Title, Treaty). 
Complete Arbitrator. 
Couvxs' Digeſt of the Laws of England. 
Conſolato del Mare. 
| CUNNINGHAM s Law Dictionary. 
— — Merchant's Lawyer. 

5 Law of Inſurances, &c. 
DavenanrtT's Political and Commercial Works. 
DE Fox's Works. 

Dz Morvre's Valuation of Lives, Annuities, Sc. 
DENtSArt” s Colleddion de Deciſions nouvelles. 


CY 
— 


— 


| Dry Wirr's (Penſionary) Letters. 


Dictionnaire du Citoyen. 

Digeſt of Adjudged Caſes in the King's-Benck, 
rom the Revolution do the preſent Period. 

Dopsox's Mathematical Repoſitory. 

DowmaT's Lox Civiles. 

Du Fresne's Glofſarwm. 

Du Moutix De Uſuris. 

Encyclopedie. 

Farcoxntr's Univerſal Dictionary of the Marine. 

FerrRETUS De Jure & Re Naval. 

FEerRIERE'S Didtionnaire. 

Fincu's Law. 

FLoRIO's Dizionario. 

Fun ETIER'“s Dictionnaire Univerſel. 

Grr's Trade & Navigation of Great-Britain, 


General Treatiſe of Naval Trade and Commerce. 


GENTILIs (Albericus) Quæſliones Maritimæ. 
GILBERT's Civil Aclions in the Common Pleas. 
GitzerT's Law of Evidence. 
GIS (Taco Van) Over de Zee Rechten. 
Goporreux's Advmuralty Juriſdiction. 5 
GREENEWEOEN De Legibus abrogatts eũ inuſt- 

tatis in Hollandia, viciniſque Regionibus. 
Grotrus De Jure Belli ac Pacis. 

Mare Liberum. 


HALE's Pleas of lhe Crown. 


Hzingccivs Opuſculorum variorum Syllog. 
Elementa Juris Civilis. 
HuBN ER De la Sai iſie des Batimens Neutres. 


Jacos's Law Dictionary. 


TexKINS' (Sir Leonine) Memoirs. 
JouxsoN's (Dr. Sam.) Dictionary. 
Journal de Commerce. 

Kalus' (Lord) Principles of Equity. 


| Kinc's Britiſh Merchant. 


Kirrax s Theory and Practice of Commerce, 
and Maritime Affairs. 

Kuricxt 1d Jus Han ſcaticum, cum Notts, & 
Diatriba de Aſſecurationbus. | 


LAMBARD's Archatonomia. 


LANGENB ECK Op de Schip & Zee Rechten: On 
Marine Laws & Inſurances. 


 Litty's Modern Entries. 


LocckNius 


| 


Locctxius De Jure Maritimo & Navali, 

Macrxs* Eſſay on Inſurances. 

MaLiyxres' Confuetudo vel Lex Mercatoria. 

1 5 Rliodian, Roman, Oleron, 
Wiſbuy, Hanſe Towns. 

Mazxguarpus De Jure Commercorum, &c. 

Mir De Aſſecurationibus Mercatorum. 

Mercure de France. 

i1NSHEU'S Diflionary. 

MoLixus (Lud.) De Juſtitia in Diſputatione. 

Mor tov De Jure Maritimo et Navali. 

Mogrksgurku's Eſprit des Loix. 

Moncax's Doctrine of Annuities and Inſu- 

rances on Lives. 
MorT1MER's Didtionaryof Tradeand Commerce. 


Ordinances ( foreign) (See Title, Ordinance). 
PARK ERS Laws of Shipping and Inſurance. 
Prcx1us Ad Rem Nauticam. 
PEREIRA DA CasTRO Deciſiones. 
PosTLETHWAITE'S Univerſal Dictionary of 
Trade and Commerce, 
—— Diſſertations on the Commer- 
cial Intereſt of Greal-Britain. 
Price's (Dr.) Obſervations on Reverſionary 
Payments, Inſurances on Lives, Sc. 
Pu FFENDOREE De Jure Nature & Gentium. 
Recopilation de las Leyes de las Indias. 
Reports * of Caſes adjudged in our Courts of Law 
and Equity, and in Parliament (See 
Tide, Cafes Adjudged). 
Ric AR D's Negoce d' Amſterdam. 
Ricary's Traite general de Commerce. 
Roccus + De Navibus et Naulo, item de Aſſe- 
curationibus, Notabilta, 
RorLE's Abridgment of Caſes and Reſolutions 
of « Law. 
Rorr's Dictionary of Trade and Commerce. 
Rurrnztad's Index to the Statutes at large. 
RUTuERFORTH'S Inſtitutes of Natural Law. 


1 LIST OF AUT HORITIE S. 


SANTERNA Tractatus de Aſfecuralionibus. 
Savary's Dictionnaire univerſel de Commmerce. 


| SAvaARyY's Parfait Negociant. 


Scaccia De Commercus & Cambio. 

Scriplorum de Jure Nantico & Maritimo Paſ- 
ciculus. 

SklDbEN Mare Clauſum, ſcu de Dominio Maris. 

Suu BACK Commentarius de Jure Littoris. 

Sturso's Select Exerciſes on Annuities &c. 

SpELMAN's (Sir Hen.) Gloſſary. 

STATHAM'S Abridgment of the ancient Law. 

Statutes at large (See Title, Statutes). 

Statutes of Lubeck. 

STRACCHA De Mercatura, & Aſſecurationibus. 

STYPMANNUsS De Jure Nautico & Maritimo. 

TARGA (Carlo) Ponderazioni fopra le Contrat- 
lazioni Maritime. 

TEurLE's (Sir William) Letters. 

Treatiſe of Equity. 

TREMAINE's Pleas of the Crown. 

TrxEvou x's Dictionnaire unter ſel, 


Us & Coutumes de la Mer. 


VarL1x's Nouveau Commentazre fur ' Ordonnance 


de la Marine du Mois d' Aout 1681. 


Traite des Priſes. 


VERWER Over de Zee Rechien: On Marine 


Laws and Botlomry. 
VixeR's General Abridgment of Law and 
Equity. 
Vinxivs Inſtilutionum Imperialium Commenta- 
rius, cura Heineccii. 
— Commentarii in Peckium. 
Wlwoop's Abridgment of all Sea-Laws. 
WEVTSEN (Q. Van) Treatiſe of Averages. 
WisEMAN's (Sir Rob.) Law of Laws, 
Woop's Inſtitute of the Laws of England. 
Inſlitute of the Civil Law. 
YorKE's {Sir Joſeph) Memorials to the States 
General. 


Zoucn Jus Feciale. | 


A 


* Particularly, Atkyns, Barnardiſton, Brown (Caſes in Parliament) Bulſtrode, Bae including” his 
5th and laſt volume) Carthew, Caſes in Chancery, Caſes temp. Lord Hardwicke, Caſes temp. Holt, 
Caſes temp. Lord Talbot, Coke, Comyns, Croke, Godbolt, Hardres, Hobart, Keble, Leonard, Levinz, 
Loft, Lucas, Modern Reports, Precedents in Chancery, Lord Raymond, Rolle, Salkeld, Saunders, 
Savile, Shower (Caſes in the King's-Bench, and' in Parliament) Siderfin, Skinner, Strange, Style, 
Ventris, Vernon, Veſey, W. P. Williams, Wilſon, Yelverton. 


+ This author's name 1s erroneouſly written Roccius by ſome reporters of caſes adjudged in our courts. 
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PRELIMINARY DISCOURSE. 


* 


MONGST the innumerable Books which, from Time to Time, 

have iſſued from the Preſs, none have been deemed of greater Uſe 
and Conſequence, to maritime Nations, than thoſe which have 
been judiciouſly compoſed on TRADE and CommErce.—They are, how- 
ever, I believe, notwithſtanding the very great Extenſiveneſs of the Subject 
at large, much fewer, in Proportion, than the eſteemed Writings upon the 
other Arts and Sciences: —and the Reaſon may be that, as Men of Science 
merely, whoſe Studies are confined to Theory, cannot be conſidered as com- 
petent to treat, with Propriety and Satisfaction, on Matters which are, in 
their Nature, chiefly practical; ſo, on the other Hand, few Merchants, 
eſpecially whilſt deeply engaged in Purſuits of actual Buſineſs, have either 
Leiſure, or can ſufficiently detach themſelves from partial Views, even 
though they were adequately verſed in Literature, to enter ſcientifically, and 
at the ſame Time with a due Regard to the Public Good, into what, never- 
theleſs, affords an ample Field for the Exerciſe of Talents, to the grout 2 Ad- 
vantage of the Community, as well as of Individuals. 


Nor only every diſtin Art and Science, but each reſpective Branch there- 
of, has been fo particularly conſidered, and fo fully diſcuſſed, in every Point 


of View, that the Public have been often diſguſted with Minuteneſs, and 
even nauſeated with Repetition. 


Bur it is not ſo, with Reſpect to Treatiſes on COMMERCE ; whoſe per- 
petually active Nature, various Fluctuations, and Changes, like the reſtleſs 
and inconſtant Elements through which it is conducted, are continually pro- 
- duftive of new Objects of Contemplation, and unprecedented Circumſtances ; 


from which to draw uſeful and practical Improvements, as well as the Means 
of eradicating pernicious Errors. 


B $108 Ap 


V1 FRELIMEINARY DISCOURSE. 


AxD although, as well in our own Country as abroad, there have ſometimes 
appeared, from amongſt the reſpeQable Body of Merchants, Names, which 
ought ever to be revered, and held in grateful Remembrance for the valuable 
Lights which they have very ably thrown on the Subject in general; there are, 


however, undeniably ſome Departments of it, which have never yet been 


thoroughly examined, or ſuitably elucidated :—and, particularly, the very 


neceſſary and eſſential one of INSURANCE has, of all others, had the leaſt 


Attention. 


Tur great Ulzlity of Infurance, by Means of which the Value of Property, 


in almoſt every Situation, howſoever precarious, may be rendered ſafe againſt 


Accidents, is ſo univerſally acknowledged, that there needs no Attempt to 


prove, or explain it. 


COMMERCE is indubitably the grand Source, from whence is derived all 
that enriches, ſtrengthens, and adorns a State. - Without an extenſive and 
flouriſhing Commerce, this Nation could never have ariſen to that ſuperla- 
tive Degree of Grandeur in Arts, Arms, and Wealth, which have made 
her the Envy, and, till lately, the Veneration of all other maritime States; 
and vithout Inſurance, that Commerce could neither have been promoted, 
nor carried on; nor can it ever proceed, unſupported by Inſurance; and, 


conſequently, the national, as well as private Advantage of well- regulated 


Inſurance is obvious and indiſputable. 


Bur, whenſoever the Difficulties, Diſcouragements, and Want of reci- 
procal Confidence, which naturally ariſe from Jgnorance and Chicanery,— 
Deceit and Inpoſition, —{hall ſo far prevail, between Merchants and Inſurers, 
as to be a Check to the Spirit of honourable Enterprize on the one Hand, 


and to a Liberality of Sentiment and Conduct on the other; not only the 
laudable, and even the moſt judicious Exertions of Individuals, on both 


Sides, to preſerve and improve their Property, through a harmonious Com- 
mixture of mutual Intereſt, will be defeated and rendered nugatory; but the 
national Conſequence muſt neceſlarily decreaſe, with the Declenſion of it's 


Commerce. 1 | 1 


Tux vaſt VARIE TY. the ExT ENT, and the IMPORTANCE of the Matters 
which relate to Inſurance, unqueſtionably merit the ſerious Attention, and 
are capable of exciting, in no inconſiderable Degree, che conſtant Curioſity, 
of all Perſons whoſe Situation, or Connections, lead them to Tranjactions, 


which may have Affinity with that Subject. 
9 THOSE 
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PRELIMINARY DISCOURSE. vii 


Trost Matters are become of ſo great Magnitude in this Country; and 
the Circumſtances thereof, in divers Reſpetts, ſo extraordinary, as well as 
numerous; yet, are for the moſt Part fo le, or fo 2d under/iood ;—the 
Ideas which are entertained regarding them are ſo limited, or confuſed ; and 
the Opinions, even of many Perſons who are the moſt concerned about 
them, and whom it therefore the more behoves to be well acquainted with 
them, are often ſo crude, erroneous, and jarring; that it is, in Truth, 
earneſtly to be wiſhed, nay indiſpenſably requiſite, as well for the Honour 
of this great trading Nation, and the Intereſts of it's Commerce, as for the 
mutual Eaſe and Advantage of all thole Perſons eſpecially, whoſe Profellions 
and Employments are more immediately connected with maritime and 
mercantile Affairs, that ſome eligible Means were deviſed, whereby the true 
PrIiNcieLEs and DoctRiNEs of Inſurance might be better ſettled, more 
familiarly inculcated, and more generally adhered to, than they ſeem 
hitherto to be: ſince it is preſumed that very few, even amongſt thoſe who- 
have a large Experience of this Buſineſs, would be diſpoſed to deny that, 
with Regard to the PRACTICE of it, the ſame Imputation, of © glorious 
Uncertainty,” may be too aptly applied; which has been ſo long, ſo re- 
proachfully, and yet fo juſtly made,—I do not ſay, upon the Laws of 
England themſelves, which certainly deſerve the higheſt Encomium, but, 
on the Exerciſe and Adminiſtration of them. 


ALL thoſe ſuperficial, and therefore incoherent, vague, and contradictory 
Notions, which are perpetually occurring amongſt the Bulk of the Perlons 
concerned in Matters of Inſurance; and, the almoſt Infinity of /rreoularittes, 
Errors, and Deceptions, which take their Riſe thereſrom, and, in Fact, re- 


ceive daily Promotion and Encouragement thereby,—proceed undoubtedly - 


from an almoſt general Defef of Acquaintance with the Subject; and the en- 
tire Want of an adequate, elemental Clew, which might lead to, at leaſt, a 
tolerable Acquiſition of it. ; 


Ir ſhould ſeem, therefore, that little Argument is neceſſary to ſhew, that 
every poſſible Countenance and Aid, both public and private, ought to be 
given to the Attainment and Cultivation of the KNowLEeDGt and ju/t 
PrAcTice of Inſurance; as the primary and principal Means by which the 
maritime and commercial Intereſts of theſe Kingdoms can be maintained, 
cheriſhed, and enlarged ; and the Property of the Merchants, and, conle- 
quently, of all the other Traders, Manufacturers, and Artiſans, who depend 
on, or are immediately connedted with them, can be rendered ſecure 


and permanent, 
FROM 
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. 0 
From the gencral Reaſons here advanced, and others which I mean more 


Fariicularly to adduce in the following Pages, it will not be difficult to per- 


ceive how very neceſſary it is, in every maritime Country, and of how great 
public Benefit it would be eſpecially in our own; where the Buſineſs of Inſu- 
rance, by being carried to a much greater Extent, is attended with infinitely 
more numerous and complicated Circumſtances than in any other whatever; 
to have a clear, intelligible, and well digeſted Cop, or SysTEM of Prin- 
crpies; Rules, and Inſtructions, for a Guide, as far as Experience may have 
hitherto taught, in every Thing liable to occur in relation to Affairs of Inſu- 
rance in general; in order that every one, who may be in any Wile intereſted 
therein, might be enabled to acquire readzly a competent Knowledge thereof, 
and become mutually well underſtood in their various Tranſactions to- 
gether ;—and that the Contrariety, Perplexities, and Impoſitions, which are 
o prevalent, and ſo loudly and juſtly complained of,—and from whence are 
cenerated thoſe perpetual Diſputes, and Litigations, which are not only highly 
detrimental to the Intereſts, but diſgraceful to the Characters of thoſe en- 
gaged in them,—might be, in a great Meaſure, prevented or diminiſhed. 


Tr is, however, very remarkable, and much to be lamented that, amongſt 
all the maritime Nations of Europe, in GREAT-BRITAIN only, where it is 
moſt needful, there ſhould be neither any ſuch public Code, or Ordinance, 
compriſing every requiſite Direction and Regulation ;—nor any Chamber, 
Court, or Perſons whatſoever, appointed by Authority, for the adjuſting of 
Loſſes, Averages, &c. and deciding in a certain, judicial, and /ummary Way, 
all Matters of Difference ;—but that, on the contrary, through that extenſive 
Ocean of Affairs and Incidents which Inſurance embraces, every one is left 
without any ſafe Chart, or intelligent Inſtructor, to be governed merely by 
his own private, and, in general, uninformed Opinion :—and, conſequently, 
it, is not at all ſurpriſing that Diſorder, and Diſſatisfaction, more than ever, 
prevail in this truly intricate and dangerous Line of Buſineſs :—where, not 


only alluſively, but indeed literally ſpeaking, © We appear all to be adrift, 


without Pilot or Compaſs, driving before the Wind of Accident, amidſt 
Quickſands and Rocks ;—lo that it we long eſcape nn we ſhall have 
wonderful good Luck.“ 
32 | 
No Art, Science, or Profeſſion whatever can be tolerably underſtood, 
without a true Comprehenſion of the Nature and Effect of its Fundamentals, 
or firſt Principles. The fundamental Principle of Inſurance is, ſimply, 
IN DEN NIT Y; i. e. An Obligation on the Part of the Inſurer, for a Conſidera- 


tron 
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tion received, to reinſlate the Inſured in the Value of the Property he may loſe, or | 
be damnified, according to the Terms and Intent of the Contract. Almoſt 
every one imagines he hath a clear Conception of this Propoſition ; but, the 
aſcertaining, in the great Variety of Caſes, and the nice and complicate Cir- 
1½, The Facr and 
Truth of ſuch Loſs, or Damage, or the Fallacy of the Claim; that is, Whether 
any Loſs or Damage, happened, or not ;—and to which the Inſurer is liable — 
and 2dly, The juſt and hreciſe QUanTUuM of the Indemnification which ought 
to be made ?—require, undoubtedly, clearer Perception and Penetration, 


more quick and acute Reaſoning, and a ſounder Judgment, not to mention 


cumſtances thereof, which now frequently happen, 


4 more Reading on the Subject, than is, perhaps, commonly to be found, 
4 or at leaſt exerciſed, amongſt Men who adapt themſelves merely to the Rou- 
F- tine of this Bulineſs :—and the leſs fo, the more they are deprived of Time 
4 and Inclination for Enquiry and Reflection, by their greater Employment, and 
4 more continual Hurry, in the neceſſary and current Execution of it. 

= Tre Intention of this Diſcourſe is by no Means to give even the ſlighteſt 


Diſpleaſure; but yet general, impartial, and neceſ/ary Information: 
Ez Should This occaſion to any Perſon whatever a diſagreeable Senſation, it 
; ought to be aſcribed to the Exiſtence of the Facts themſelves, not to a true 
Repreſentation of them; which being for the Uſe of future, as well as preſent 
Readers, the entertaining a falſe Delicacy, in Reſpect of Perſons, would be 
to deprive the Public of thoſe very L:ghts, of which it, unhappily, ſtands but 
in too great Need ;—and which, therefore, it is profeſſedly deſigned hereby 
to communicate, 
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to treat, are Paſſions, Humours, and Prejudices; but, fully convinced of the | | | 
Neceſſity of being equally undeterred, as uninfluenced by them, on this Oc- | 
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caſion; and truſting to the as well known Candour, Which always prevails 
with Men of Underſtanding, as ſoon as 7ho/e ſubſide, in preferring general 


Utility to private Punctilio, I proceed. 


SFr is one Thing, to be in a conſtant Round of plodding Exerciſe of any 
Branch of Buſineſs, or of any Art or Science, paſſing through it with the 
Crowd, merely by Habitude, or Example, very probably miſconceived, if not 
utterly fallacious :—but quite another, to underſtand it radzcally, to be 
verſed in its Principles, and to apply them expertly in Practice. 


C 


ů— — — —— 


„ Ae. pe — 4. A — — 
— = = — - - - _ 
— 


— . —— — — 1 
— —VÄ — — * * 
— — — — — Bir . - 


oO ow 1 — * 
„ 8 


— 


— — — 
. 
— 

me — 


— ͤ——ü— 


— — 


K 
| 
5 
6 
6 


— — 
* — — — 


x PRELIMINARY DISCOURSE. 


IT might be deemed rather invidious to ſay, how ſmall a Proportion of 
the large Body of Underwriters and Inſurance Brokers have been of the latter 
Claſs; but, 1t 1s certain that there have not been wanting ſome Inſtances of 
thoſe ſtiled great, and leading Underwriters, from their Avidity of beginning, 
or ſubſcribing almoſt every Policy that appeared to them, who, far more bold 

than w/e, ſeemed to depend, in every Reſpett, on mere Chance; and to follow 
intirely the ridiculous and vulgar Adage, that © an Ounce of Luck is worth a 
Pound of Judgment; —and, who have not only underwritten almoſt every 
Policy, but adjuſted every Average, Loſs, Return, &c. juſt as they were 
exhibited to them, or as they have been requeſted, with little, and very 
often no Inſpection, or Examination, and without a ſingle Document, or 
Paper produced ; till they have, in the End, fatally experienced the infal- 
libly bad Con/equences of their Inattention, or Incapacity :—for, was it poſſi- 
ble that they ſhould have been otherwiſe than conſtantly and groſly impoſed 
upon; and cauſed many others to be ſo too, who were induced, from enter- 
taining falſe Ideas of the Knowledge and Abilities of ſuch Leaders, to follow 
their illuſive Pattern? By Leader, I mean, more preciſely, every Perſon who 
firſt underwrites, or firſt ſigns an Adjuſtment on, a Policy. 


NEITHER would it be ſhort of Truth to intimate, that there have been 
ſome conſiderable Underwriters, as well as Brokers, who were totally igno- 
rant of the true Import and Effet even of ſome of the common, printed 
Terms, in Policies of Inſurance ; nay, who never read a Policy throughout in. 
their Life ;—as many Perſons pals for very good Chriſtians, who never 
peruſed a ſingle Epiſtle, or Goſpel in the Bible. | 


In Truth, what Monſieur Savary ſays, in his PaxrarT NEGOCIANT, 
with Reſpe& to the Qualification of a Merchant, may, with ſtill greater Pro- 
priety, be applied to an In/urer ; viz. © Il eſt impoſſible qu'un Negociant 
reuſciſſe dans ſes Entrepriſes, sil ne /catt pas parfaitement ſa Profeſſion.” — 

And, one may venture to afhrm that, if thoſe who engage in a Courſe of 
Underwriting do not, previouſly, obtain, at leaſt, an Initiation in the 
Tytory of Inſurance ; and, eſpecially, if they purſue the mere Routine of 
the Buſineſs, without conſtant Enquiry, Obſervation, and Reflection, as alſo 
ſome Reading on the Subject; they will be, on numerous Occaſions, 
ſeverely fleeced; and during a long Time acquire, very dearly, but a 
ſlender Proportion of ſuch Knowledge, through the undue Advantages which 
will be ever taken of them ;—and, that mere Self- Intereſt will, too generally, 

be 
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be the governing Principle on the Side of the Afureds, their Agents, and 
Brokers, in Defiance of every Suggeſtion of Honour and Juſtice. 
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Tux numberleſs Inſtances, daily occurring, of very extraordinary Un- 
rilfulneſs, Negligence, and Error, together with arrRocious Deceit and Tu- 
poſition, in the claiming, ſtating, and ſettling of Loſſes, Averages, Salvages, 
Returns, &c,—even on Policies of large Amount, are, in Reality, amazing: 
and demand a very ſerious Regard.— They are, likewiſe, Evils the more 
- to be lamented, as, in many Caſes, the great Sums, ſo wrongfully drawn 
from our Inſurers, go into the Pockets of Foreigners; and are, therefore, 
not only individually, but nationally injurious. —On the other Hand, it is 
alſo true that the very ſame Milconception and Inexperience redound ſome- 

times, though not often, to the Prejudice of Af/ureds themſelves ; by calcu- 
lating and recovering 4% than their Due. 


Ir has been, for a conſiderable Time paſt, a very uſual, though a very 

; diſgraceful Obſervation, in our Courts of Judicature, amongſt the Council 
4 — employed in Inſurance Cauſes, that © UNDERWRIT ERS are like a Flock of 
Sheep ;"— alluding to the Inconſideration, Indolence, or Incapacity, with 
which many of them perform their Buſineſs ; and their Aptitude to follow 

_ emplicitly the Example of a Leader; or any one who, perhaps with as little 
Judgment, or Information as themſelves, firſt ſubſcribes a Policy ;—or 

without Enquiry, firſt ſigns thereon an Adjuſtment of a Loſs, Average, 

&c.—and afterwards, when ſome one or other whoſe Attention may have 

been awakened, —his Fears alarmed,—or his Eyes opened, by a Diſcernment 
of ſome Fallacy, or Diſcovery of ſome Fraud, the whole Flock, too late, 
take Fright ;—and, being puzzled in the Maze of their confuſed Ideas, but 

faſt bound in the Pen, Diſpute ſucceeds; and they find themſelves obliged to 

run wildly into a Court of Juſtice for Redreſs; which, however, is ſeldom to 

be found there, from the great Difficulty of aſcertaining Facts, and of bring- 
ing forth the real Merits of an Inſurance Cauſe; and the Occaſion for which, 
by a previous, moderate Acquaintance with, and an habitual Attention to 

what they were about, and to the Nature and Circumſtances of the Riſque, 

or Demand,—might have been intirely avoided ; as well as the 2/{tbera! 


Garrulity of certain Neaders. 


; | 6 : 1 . | 7 * . 
NorTHiNG is, however, more common, in Caſes where an Underwriter. 
happens to find that there is Something very erroneous, or injurious ta him in 
the Demand, the Accounts, the ſtating, or making up of an Average, Los, 
8 5 e M0. 
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&c. on a Policy; and even Something very fraudulent in the Tranſactions 
concerning it, which has not been perceived by ſome one or more, perhaps 
leading Underwriters, who may have unſkilfully, or negligently ſigned an 
Adjuſtment on it; and whoſe Cuſtom probably it is, never to look into any 
Thing, but to take all Things on the Faith of Inſureds, or the Aſſurance of 
Brokers; or leave them to the profound Wiſdom and Sagacity of a Clerk ;— 
I ſay, Nothing is more uſual, in ſuch Caſes, than for the Brokers to ſay, —in 
order, merely through Impatience, to attain their End in getting the Policy 
adjuſted, however wron ofully,—or to favour the Aſſureds, their Employers, — 
«© Why, Sir, /uch an one, and ſuch an one, or / many have ſettled it Why 
ſhould you Object? Well, 'tis always better to follow Example ;—to do as 
others do ;—to fall in with the Crowd ;—not to be ſingular; or ſuſpicious ;— 
to cavil,—or pretend to know better than others ;"—and a great Deal more 
ol ſuch Cibberiſi But, this Manner of proceeding, beſides the palpable and 
immediate Injuſtice of it, evidently tends to, what only can be effected by it, 
the firm Eſtabliſhment and Increaſe of gnorance, Error, and Fraud, in the 
Courle of all Matters whatſoever in this Buſineſs. 


WuEREFORE, every ſenſible Underwriter ought, indignantly and reſolutely, 
to {et his Face againſt, and contribute to root out, henceforth, ſuch ridicu- 
lous Poſitions ; and ſuch an inzguitous Mode of Acting, whenſoever, and in 
whomſoever it is obſerved, as would conſtantly hoodwink his Underſtanding, 
even to his Ruin ;—and to inſiſt on what every honeſt Broker doth, and 
ought, without the leaſt Heſitation, or Need of Importunity, to acquieſce 
with, on every ſuch Occaſion, viz. the inſtantly ſetting about to produce 


Papers, rectify Errors, to detect Deception, or Miſrepreſentation; and to 


do immediate and impartial Juſtice, towards thoſe, whole Confidence in his, 
and his Employer's Probity, or even whoſe Inexpertne/s, or Indolence, may 
have led them to be ſo impoſed on and wronged, and to put others in 
Danger of being ſo, by their idle Example: for, without this, and if ſuch 
ſenſeleſs and diſhonourable Notions and Practices continue to prevail, what 
can be expected to prove the neceſſary Conſequences ? — Not Veracity, 
Harmony, and mutual Benefit ;—but continual Fineſſe, Overreaching, Di/- 
content; and their Concomitants, Diſcord, Litigation, and general Inſecurity ; 
which, in Fact, is become already but too much the Caſe. 


Wu ſhould not all needful Papers, Documents, Proofs, &c. between 
Merchant and Inſurer, be made out and produced, habitually, as Matters 
of Courſe; or, at leaſt, on Requiſition; and with as much Regularity and 

| Explanation, 
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cenſorious; doth it not induce a ſirong 
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Explanation, as in Affairs between Merchant and . ? who are, not- 
withſtanding, in general, reciprocally conuſant of the Circumſtances of 
their Tranſactions together; whilſt, on the contrary, an [1 er mult always 
depend on the [n/ured for a Communication of them —and, why ould 
Gentlemen be intimidated, or ſuffer themſelves, without due Reſeniment, to 
be ſliled /ztzgzous, tor requiring that Satisfaction only, to which they have a 
Juſt and undeniable Right? or, why ſubmit, as many actually do, to be a 
conſtant Prey to Subtilty and Impoſliton?—And, when ſuch reaſonable Regui 
fitions and Enquiries concerning Facts, Papers, &c: are, as they ollen are 

on frivolous Pretences, refuſed, evaded, or unſatisſactorily afueted; anc 
the Brokers, or Aſſureds, pretend to grow angry, nay, ſometimes rude and 
g Sulpicion of riſer Practices 885 


Intentions ?—The Truth is, % are generally at the Bottom, in ſuch Caſcs, 


Bur it may be, and ui ſally 18 objected that, to pr roduce Paners, when an 
Adjuſtment on a Policy hath been ſigned by one or two, or more Under- 
writers, would frequently be too troublelome; take up too much une; give 
Dilg uſt to Aſſureds; make the Inſurer who requires an Iuſpection into them, 
a Diſcloſure of Fats, and to exerciſe his own Judgment thereupon (no Matter 
from what Degree of juſt Suſpicion, or even Certainty of Error, or that he 
has been, or is about to be defrauded, or impoſed upon) appear mean, or 
cavilling, hen, by a contrary Conduct, by ſubſoribing and ſettling zmhlicitly, 
and without any Queſtions: aſked, he may underwrite az many Policies as he 
pleaſes, or as the aforementioned great and leading Underwriters do. In this 
Manner do many Gentlemen. ſuffer themſelves to be alternately aro and 
alarmed, not only out of their Property, —but out of their Common Seuſlc ! 

4 | 
ARE theſe, however, ſufficient Pretences, or Motives, to induce Men of 


Underſtanding, and Knowledge of their Buſineſs, to yield to ſuch Mode 


Conduct in it as axe utterly fallacious, ruinous, and ſubverſive not only of 


all Power of exerciſing private Judgment and Experience, but of guarding, 
in the leaſt Degree, even againſt intentiondl, reiterated, and conſummate 
Frauds ? Surely! if it be worth the While to go, frequently, into Courts of 
Juſtice, at an enormous. Expence and Trouble, for the Dilcovery, or Deter- 


mination of a ſingle Faft; or to aſcertain the Expoſition, or Operation of a 


angle Word ; of which ſeveral Inſtances might be produced; it would be far 


more'eligible, ſave more Time, prevent Suſpicion, . be more becoming the 
reſpectable Characters of Merchant and Inſurer, and of more general Benefit 
and Eale to all Parties, to be always ready to explain and diſculs all Matters 

3 | D candidly 
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candidly and inen to rectify Errors currently; and to be open to 
Truth, Honour, and Juſtice; than to abandon theſe, and give up the Reins 
to Fallacy, Prejudice, and Litigation. 


Wury either Individuals, or a collective Body of Men, of any Claſ, 


Profeſſion, or Rank whatever, once ſet out, and for ſome Time proceed, 
in Ignorance, and Error, without due Enquiry, Inſtruction, or enabling 
themſelves to form a right Judgment of what ſhould be the Objects of their 
Attention; but take them merely by Precedent, or upon Truſt, or depend 
| 1 on others who are intereſted to deceive them; ſuch Error ſoon takes Root, 


grows into Habit, and generates Errors as innumerable as the human Progeny :- 


On the contrary, thoſe who accuſtom themſelves to right Methods, can- 
| not, with that wmplicit Facility, which is in general uſed, and, therefore, 


ever looked for in this Buſineſs, fall in with wrong ones. 


CONSIDERING, however, the infinite Variety of Circumſtances to which: 
| Inſurance Matters are liable; and that, conſequently, many of them muſt 
prove, from Time to Time, of a novel Kind; particularly, from the unuſual or 
uncertain Caſualties of WAR; it is naturally to be expected that a Diverſity 
of Ideas and Opinions will, on ſuch Occaſions, ſometimes ariſe, eſpecially be- 
tween the Parties who may be intereſted therem :—but, were they, on both 


| | Sides, more intimate than they uſually are with the Doctrines, Principles, and 


Laws of Inſurance; and the right Application of them to the hitherto known 

_ Caſes and Occurrences; ſuch Contrariety, ſuch unmanly, and mutually hurtful 
Altercations, as are frequently diſgracing LL.oyp's Rooms, would ſoon ſub- 
ſide; and Men's Minds, by being poſſeſſed ofa competent Knowledge of what 
has been already done, and underſtood, in divers Inſtances the moſt ſimilar. 
to their own, would. be reciprocally more open to Convittion, and better 
prepared to let Partiality and Selfiſhneſs give Place to Reaſon and Equity: 


for, it is commonly Ignorance, united with Self-Intereſt, that are the Parents 
of Diſpute ; and that prompt Perſons who are actuated by them to endeavour 
to ſtigmatize others, who. are better informed, with the Appellation, always 
ready for ſuch Inſurers, of Caviller ; which, in Fact, properly and only 
belongs to themſelves, —who thus add Inſult to Injury. 


Tuosk, of whom there are ſeveral, who have taken Pains to underſtand: 
what they are employed about, to obtain a Proficiency in the Knowledge 
of Things which concern their Profeſſion, and in their reſpective Avocations, 
to connect a fair and regular Practice with a juſt Theory ; and who, therefore, 

| cannot. 
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cannot ſubmit to repeated Depredations upon their Property and Fortune ; 
are generally obnoxious to Malevolence, and looked upon ungraciouſly by 
all thoſe who govern themſelves by no other Rule, or Motive, than their 
own, Advantage and Conveniency ; or, who uſually act at Random : beſides 
the Confuſion of Ideas, and claſhing of Notions, which occur with Perſons 
who attempt to diſcuſs what they do not comprehend ; and the Difficulty 
of convincing one leſs intelligent, or leſs candid than yourſelf; whoſe Pr-- 


judices inſtantly begin to operate, upon the ſlighteſt Overture to that Effect. 


Bur wheretore, in any Situation whatever, ſhould Folly take the Lead 
of Good Senſe? Can it be for the true Intereſt and Happineſs of Mankind, 
that ERROR and DECEPTION ſhould predominate Shall Truth yield to Fal- 
hood, Probity to Craft, and Honeſty to Knavery, even in thoſe Walks of Life 
where Gain, or the Purſuit of Property, is the primum Mobile? Can 
the Merchants and Inſurers of London, who have hitherto flood in the moſt 
reſpectable Light, in the Eye of all Nations, be indifferent with Regard to what 
kind of PRINC1PLEs and PRAcT1CEs prevail in any Branch whatever relative 
to Commerce; and not think it ior their own, and for the common Benefit, 
to countenance every well-meant Attempt towards a Regulation of them ; 
and to check the Courſe of great, nay, I am well authoriſed in ſaying, 
ENORMOUS and GROWING ABusEs! Abules, which prevatt to a Plich un- 


known before, —chiefly becauſe they are in general unattended to, or unob- 


ſerved, or tamely ſubmitted to,—in a Department fo indiſpenſably neceſſary, 
and of ſo much Con/equence as that of Inſurance. 


How much ſoever the conſtant Occurrence, in various Reſpects, of the 
Diſorders alluded to, is to be regretted ; ſtill more ſo is the entire Want of 
thoſe hzghly eligible Modes of Regulation and Redreſs, which are eſtabliſhed, 
in ſeveral Parts of Europe, under the Denominations of Judge-Conſlulſſii hs, 
Chambers, or Courts of Aſſurance, &c. formed of private Perſons, {kilful in 
the Affairs of Commerce and Inſurance; and inveſted with Power to decide 


ſpeedily, and at a ſmall Charge, all Diſputes and Differences concerning 


them. It is, indeed, truly lamentable that the on/y Means of Remedy, in ſuch 
Caſes, provided in is Country, ſhould be /uch as are attended with in- 


| finitely more pernicious Effects than even the Diſeaſe itſelf. ——— —Thoſe Evils, 
however, with Reſpect to the Affairs of Inſurance, in particular, might un- 


queſtionably be, in a great Meaſure, obviated and redreſſed, with ſome 
Degree of ſuitable Deliberation, much more efficaciouſly, and with much more 


general Satisfaction (as hath been fully evinced, by long Experience, in 


other 
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other Countries) amongſt Merchants and Inſurers themſelves, than by reſorting, 
even on very petty Occaſions,* where the Miſchief, inſtead of Reſtraint, 
| evidently derives continual Accumulation: I mean, to Courts of Law :;— 


whoſe priſtine Dignity and Authority; in the Judgment of the diſcerning Part 


| of the Public, have been far from receiving either additional Wergit, or Luſtre, 


by the extraordinary Procedure which, in later Times, hath diſtin guiſhed ſome - 

of them, in divers Caſes of Moment. 4 

% 

FT WHAT, in &ny Country, could be more prepoſterous and intolerably + 
5 ; 3 a 3 a 25 

. grievous; or more reproachful to a great commercial Nation, in particular; than 4 
that the Adminiſtration of private Juſtice, in the Affairs of MrRCHAN Ts, I 
ſhould be ſolely in the Hands of Lawyers; and marked by total Uncertaznty, 8 


* — 5 — 


frequent Mrſtake, and Inconcluſtveneſb that, great as mult be the Danger of 
Mailing wrong and fallible Judgments, where the Pow R of judging ſhould 


reſt in, or be, in Hiect, aſſumed by, or yielded to, oN Perlon only; yet, 


through an Affectation, or a Neceſſity of Diſpatch, a Rapidity of Proceeding 
| in a Multiplicity of Suits of different Natures, the Deciſions pronounced ſhould 

be not ſeldom erroncous, ſometimes contradidtory /—that thele ſhould often be 
the Effect of mere 2,mature Opinion, taken up, and thrown out precipttately, 
| PO. and adhered to tenactoufly, from the very Opening of a Caule ; nay, perhaps, 


previouſly thereto ; or, formed upon ſome partial, miſconceived, or mirepre- 


| /ented Ground, without a proper Dz/cujion of Merits; and, therefore, preg- 
. | nant with further Diſſention, leading the Suitors into Perplexities, and the 


Fi Public, ſometimes, into fatal Error, by eſtabliſhing. that as Law, which 
| afterwards ſhould be found not to be fo ; but the Reſult of Disc RETION ITX 
that, in a Court of Law, not the known, ſettled Principles of Law, but 
gencral Rules of Equity ſhould be made the Guide; /#uch Equity too as an 


* Such as, for Inſtance, to determine Whether a Return of Premium agreed, in a Policy, to be 
3 made for Convoy, means only, in Caſe of Convoy for the Voyage; or, for any partial Convoy * pon 
| | | which Queſtion a Trial was lately had, and decided for the latter and {zteral Interpretation: but, this 
| being unſatisfactory to the Underwriters, it was in Agitation to have a new Trial thereupon ; becauſe 
4 Hon the Return, ſtipulated in the Policy, was the ſame as was to be made on other Policies, on the like 
| Adventure, for the Voyage; and becauſe in ſome other, Policies, there was expreſſed a aller Return 
in Caſe of partial Convoy ; and the Omiſſion of the Words,“ for the Voyage,” if not merely a Trap on 
the Part of the Aſſured, was an Overſight of the Inſurers: Nay, it was quite common for the Brokers 
to ſay to the Inſurers, on the latter obſerving the Omiſſion of thoſe Words, at the Time of Under 
writing, that * they were to be underſtood.” Lilly and Roberts v. Ewer, at Guildhall, Mich. 1778. 


+There is Something truly noble in the following Words of the honeſt Ld. Camden, in his Argument 
in the Caſe of Hind/on and Ker/ey, p. 53. Quarto Edit. 1771.—* Diſcretion is the Law of Tyrants,; 
it is always unknown ; it is different in different Men; it is caſual, and depends on Conſtitution, Temper, 
and Paſſion: in the beſt it is oftentimes Caprice; in the worſt, every Vice, Folly, and Paſſion, to 
which human Nature is liable.“ 1175 E ITER s + | 


* 
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Individual might be diſpoſed to apply pro re nata that this Equity ſhould be 
aſſumed in an extraordinary Latitude of conſtruing and deciding upon clear 
and plain Statutes ; not as they are, and as the Makers of them expreſſed 
them, and the Public underſtand them; but, as ſuch an Individual might 
conceive they ought to be: ſo that what might be delivered ſhould, inſtead 
of Law, be Legiſlation I that, conſequently, the beſt and wiſeſt Men, no 
not the ableſt Profeſſor of Law amongſt them, in Spite of Reaſon, Juſtice, and 
the beſt Opinions previouſly had, could ſcarcely ever ſay, what is, or what 
25 Not Law ; or foretell on what Grounds any Cauſe would be taken up; or take 
upon him to determine what would be the Event of an Action or Suit ! 
It hath, however, been remarked that, this was not a difficult Matter, in 
ENGLAND, for Men of Knowledge and Experience, in the Times of Lord 
HARDWICEE, and other eminent Judges :—who, revering the Laws of their 
Country, ſtudied Uniſormity in their Deciſions; prefering it to the vain Admi- 
ration attending the Appearances of ſuperior Genius, or the Applauſe of thoſe 
who might profit by the Deviations from eſtabliſhed Principles. 


OxEx of the moſt ancient and boaſted Rights of Engliſhmen is TRIAL by 
Juries :—and “ the Property, Liberty, and Life of every Perſon, depend 
upon maintaining it in it's legal Force.”*—'Tis a weighty Concern, and ſhould 
be managed ſeriouſly, and conſcientiouſty: and, therefore, every Man ought 
to be acquainted with thoſe Laws and Cuſtoms, at leaſt, with which he is im- 
mediately concerned; ſince in the Solution of ſome Queſtions of Importance 
the Law and the Fad are intimately blended together.—Yet, would it not be 
deplorable to obſerve Furtes of Merchants, frequently appear to be ſo incom- 
petent (eſpecially as to Matters of Inſurance) or ſo paſſive, as to ſubmit to 
the moſt ſubtile Precluſion of, and Uſurpation over their unqueſtionable Juril- 

diction, in hearing, eſtabliſhing, and judging even of Facts; although the 
Law ſhould have provided that every Matter in Iſſue ſhall be ſo clear and in- 
controvertible that twelve Men ſhall concur in Opinion to decide it! Would 
it not be pitiable to behold even ſuch Men, ſometimes, as it were, faſcinated 
by an inſinuating Elocution, a refined Plauſibility, an impoſing Manner; and 
ſeduced, ſuddenly or inadvertently, almoſt into Perjury, by giving a Verd:& 
upon Merits which they had not comprehended, becauſe not entered into, 
nor even permitted to be ſtated to them !—In ſhort, what a miſerable Con- 
ſideration, for the injured Parties, and how diſgraceful were 1t not to this 


noble and vaunted Mode of Trial, if there ſhould be Reaſon to beheve that 
many ſuch Verdicts ſtood on Record! 


Alas! are not even the greateſt 


Lawyers, however eminent their Abilities, or juſt their Intentions, being ſtill 
* 3 Black. Com. 351. 


ED fail 
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frail Men like ourſelves, often at an entire Loſs to decide—and how ſhould 
it be otherwiſe, in commercial Caſes—till they have ſearched Books, Prece- 
dents, Ordinances ; enquzred of Merchants ;* and thoſe, perhaps, not the moſt 
impartial, nor the moſt enlightened as to the Uſage, in ſuch particular Caſes ? 


Ir, in the extenſive Range of general Juriſprudence (whoſe Objects are as 
uncircumſeribed as thoſe of human Agency) the moſt celebrated Judges have, 
not rarely, iſdirected, and miſtook the Law ;—how much more liable 
are they, and Juries, to be deceived as to Fafts Sand, if theſe be ſup- 
preſſed, falſely repreſented, or miſapprehended, the Judgment thereupon 


mult, neceſſarily, be falſe :—for, „Ex Facto oritur Jus.“ 


Bur, how much more aggravated, ſtill, muſt be the Miſchiefs of Proceedings 
at Law, between the mercantile Part of the Subjects of any State chere 


Juſtice could not be had, nor even a Hearing obtained (although, perhaps, of a 


few Minutes only) but upon the moſt vexatious and blood- ſucking Terms !— 
where the Laws ſhould ſeem as if they were made ſolely for the Emolument 
and Aggrandizement of the Lawyers : upon whole Opinions, nevertheleſs, from 
their frequent Fallacy, and Repugnance to each other, no Reliance Wat 
ever could be made: and, whole Learning and Oratory, inſtead of being 
reſtricted to the Caust or TrxuTH, ſhould be conſtantly debaſed with Levity 
and Licentzouſneſs ; and made the common Engines of Strife and Calumny / 
—ywhere a ſew leading Advocates ſhould, from Seniority, arrogate the Ma- 
nagement and Pleading of almoſt every Cauſe : and junior Counſel, whatever 


might be their Standing, their Knowledge, and Abilities, ſhould be ſo much 


overawed, as not to dare to exert them !—* where, beſides (as Sir 7e/zah Child 
juſtly remarked) after great Expence of Time and Money, it would be 
well if we (as Merchants) could make our own Counſel, being Common 
Lawyers, underſtand one Half of our Casz :'—and, through whoſe Inatten- 
tion, Miſapprehenſion, and even Neglect of Inſtructions, the principal Merits 
of it ſhould remain uncommunicated, and conſequently unkeard ! 


To what Extent Wit and Humour, and the ſporting with the delicate Point 
of Reputation, -by Men who have ſhook Hands with Modeſty, and diſcarded 
common Decency,—may be tolerated in che ſober, judicial eee 


Id. Mansfield ſaid, * As I expected thi other Cauſe would be tried, 1 thought a 2 Deal about 


the Point, and endeavoured to get what Aſiſtance I could, by CONVERSING with ſome Gentlemen of 


Experience in Adjuſtments.” Lewis v. Rucker. 2 Burr. 1167 May not a Judge be as oſten miſled as 
aſſiſted, by theſe extrajudicial and ex parte Converſations ; and be ſometimes induced by them to make 
up his Opinion too early and immaturelß ? 7 
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of the Right of Property, I leave to the Gravity of the Bench to deter- | 
mine but, were. declamatory Invectives, and wanton Inſults, permitted to 
be uſually or frequently practiſed at the Bar, with Reſpect to Parties and 
5 Witneſſes, —who are not in a Situation to repel, or huniſi them, they 


A 


would become an znguifitorial TYRANNY ; a national Diſhonour; and ever | | 
reflect an immediate Diſgrace, nay, fix a Criminality on the Magiſtrate, how- 
ever elevated his Seat, who ſhould ſo far pervert, or forget the important | 
FunRions of his Office, as to give a Sanction to them by his Silence, and even 
promote them by his Smiles or Geſtures :—lince their profeſſed, and only Uſe is, 
* to make the worle appear the better Part; to ſtifle Fats; confound the 
Merits of the Cauſe ; and, by deluding the Minds of the Auditors into a M/- 
conception of them, propagate further Miſunderſtandings, Prejudices, and 
Miſchief :—nor can they ever ſerve more honeſt Purpoſes than, on the one 
Hand, to intimidate and deter Men of Senſibility, and averſe to mere Wrangle, 
from attempting to explain, aſſert, or protect their Rights, however baſely 
_ violated; —and, on the other, to furniſh Encouragement to deſigning and 


rapacious Knaves, to haraſs the unwary, and thoſe who had confided in their | 
ſuppoſed Truth and Honeſty. 
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= A CELEBRATED Writer, of the preſent Time, makes the following very 
$ pertinent and feeling Remark (a few Words of which are here omitted) No 
5 Oppreſſion is ſo heavy and laſting as that which is inflicted by the Perverſon 
and Exorbitance of legal Authority; the Robber may be ſeized, and the In- 


bop vader repelled, whenever they are found; they who pretend no Right but 
that of Force, may by Force be puniſhed or ſuppreſſed; but, when Plunder 
is perpetrated by a judicial Sentence, Fortitude is intimidated, Wiſdom con- 
founded, and the Villain remains ſecure in the Robes of the Magiſtrate.” 


Ir, therefore, MEerxcnanrTs, through Defe& of Knowledge, Narrownels of 
Sentiment, or even Indolence, with Reſpect to their own Affairs, ſtoop to 
render themſelves dependant on the crude Notions, and precarious, incon- 
cluſive Deciſions of LAW VERS, concerning the various Points, and Queſtions, 
which muſt, from Day to Day, unavoidably occur can any Thing elſe be 
expected to ariſe. and predominate, in the Courſe of Buſineſs, particularly 
Inſurance, but Diſorder, vague Opinion, Contention ; and continual Obſtruc- 
tions to that ſedate, and amicable Procedure, which accompanies mutual 
Intelligibility, which is indiſpenſably neceſſary in the Proſecution of mercan- 
tile Tranſactions; and without which they cannot be proſperous ? 


* Dr, Johnſon. 
| FRO 


— ä — — 


n 


xx PRELIMINARY DISCOURSE. 


FROM whence is it chat the moſt profound Adepts, and Sages of the Law; 


derive their fancied Superiority of Skill, in the Rules of Juſtice, in Matters 
of Commerce and Inſurance ?—Hath it not, always, been from the Informations 
and Explanations of experienced and judicious Merchants and Inſurers ; from 
Time to Time given, 1n the ſeveral Caſes, which have been introduced, diſ- 
cuſſed, and decided in Courts of Judicature ?—and, what lamentable Ab- 
ſurdity, aud Confuſion of Ideas, might not have been often obſerved, in the 
Argumentations there, upon ſuch Matters [yet, do we not, ſometimes, 


idly look up to, as Oracles, thoſe, whom intelligent Men amongſt ourſelves. 
have, in Reality, inſtructed? | 


Tuosk Affairs are often accompanied with ſuch new and various Circum- 


ſtances and Contingencies ; and depend ſo much upon nice Diſtinctions of 
ſbecial Cuſtoms and Uſages; that the Common Law of England taeitly ac- 


knowledges it's own Imperfection, in this Reſpect, by allowing the Lex 
MEeRCATORIA, i. e. the Cuſtom of Merchants, —- wherein Themſelves, only, 
are properly {killed ; and of which, conſequently, Ihemſelues, only, can be 
the proper Judges, — to pals as Law. 


Tur frequent Futility, therefore, of Trials, and the Invalidity of ſundry De- 
ciſions, Ar Law, in mercantile, and eſpecially Inſurance Caſes, are as evident 
as the Vexation, and Embarraſſment (yet, unavoidable Neceſſity which, 
hitherto, there often is) of Recourſe to it: owing as. well to Cauſes already 
aſſigned, as to the formal, dilatory, dęfective, and circuitous Modes of Proceed- 
ing; ſometimes from Court to Court,—or for new, and repeated Frials, in 
the ſame Court, on one and the ſame Policy, Queſtion, or Point; very 
ſimple perhaps in itſelf; which might eafily, in much ſhorter Time, more 
cſſeftually and certainly, in almoſt every Inſtance, be elucidated and decided 
by and amongſt Merchants themſelves ; were they to acquire that Judgment in 


their reſpective Branches, and to deport themſelves towards each other with _ 


that Moderation, Candour, and Patience, which befit their Station. 

Wiru theſe Diſpoſitions, ſurely the abominable F requency, Expence, 
Inefficacy, and divers other ill Conſequences of Law Suits, might, in great 
Part, be obviated; by inſtituting ſome Sort of Auic ABT, yet ſolemn 


Ju picArokx, for the ſummary Deciſion of diſputed Matters of Inſurance: 


at leaſt, ſuch as might not be of a very abſtruſe Nature, to conſiſt of ſuch a 
Number of Perſons as might be deemed requiſite (with proper Aſſiſtants, or 
Clerks) to be elected, from amongſt Gentlemen of Sagacity and Reſpec- 


tability, and who have had a large Experience of theſe Affairs; annually, 


or 
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or for a longer Term; or three new ones each Year; by all ſuch Merchants, 
Inſurers, and Inſurance Brokers, who might be inclined to reſer their 


Differences thereto, 5, Charges thereof, even with proper 


Salaries, by Subſcription, 


Tat Members, who might compoſe this Court, ſhould fit at {tated 'Times, 
weekly, monthly, or otherwiſe, and act on Oath, as do the Judges, and Juries, 
in the Law Courts: Parties, their Agents, and Witneſſes, ſhould allo, pre- 
viouſly to their being heard, make proper Afidavits before a Judge, or other 
Magiſtrate (which ſhould be filed) to give true Information: The Mode of 


Proceeding might be duly regulated, and en: The Deciſions rendered ab- 

ſolutely, or only occaſionally final, according to the greater or leſs Importance 

of the Caſe, or Queſtion, by the Parties agreeing, in Bonds of Submiſſion, that 
they ſhould be made a Rule of the Court of King et as is now done 
with Reſpett to e in common Arbitrations. 


Mosr of our Litigations turn upon diſputed Fafts: and theſe, as well as 
Perſons, Papers, Evidences, &c. would be much more ſpeedily and 
effectually diſcovered, and examined, than can be done by Means even of all 
the Courts of Law and Equity together (whoſe tardy and intolerabiy 
expenſive Operations abſolutely fruſtrate this neceſſary End) and, therefore, 
HI-defigning and fraudulent Perſons would be kept, by the Method propoſed, 
in greater Awe; and few, except ſuch, would be indiſpoſed to contribute to 
the Support, and to refer themſelves to the Authority of ſuch an amicable 


Ji udicature. 


ParT1ts, not annual Subſcribers, might be admitted to recur to it occa- 


tionally, paying a ſtipulated Sum, or ſuch neceſſary Charges, by Way of 


Coſts, as ſhould be awarded by the Judicatory :—whole Diſcuſſions and 
Determinations, however defective, and even erroneous they might /omettmes | 
be; yet it is highly probable they would, in general, be leſs ſo, and leſs 
unequitable (for the Reaſons before mentioned) than many, in In/urance 
Caſes, which now ſtand on Record in Courts of Law : to which, however, 


a Recourſe might, till, be left open, in Caſes of abſolute Med, and very 


great Conſequence, or Intricacy, as Already intimated ; and the Parties ena- 
bled, at leaſt, to go thither much bauer prepared, to obtain, at once, a 
jul. and final Decree. 4 . | 


At) 


Tas Necefity, 1 8 8 33 ol an a Inſtitution of the 
Kind here ſuggeſted, are too obvious to be denied. 
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I AM aware of the Objections which might be ſtarted, with Reſpect to ſuch an 
AMICABLE JUDICATURE as I have propoſed; but they might be ſoon remo- 
ved, with proper Deliberation :—the Knowledge and Practice of the jut 
Principles of Inſurance would naturally become, thereby, more generally 
diffuſed : and theſe brief Hints, if taken up with ſome Degree of Public 
Shirit, by ſage and judicious Men, might, undoubtedly, be greatly improved, 


and ſoon carried into very good Effect: in which I preſume to think that 
what I ſhall have further to offer might prove of no inconſiderable Aſſiſtance, 
2 | 

For, as to the common Mode of Arbitration, of three Perſons, who are 
uſually, or often, choſen as being intereſted, biaſſed, or predetermined 
Friends ; it ſhould ſeem, at preſent, from the continual and direct Reſort of 
Merchants and Inſurers to Courts of Law, that Matters are come to ſuch a 
Paſs that, except in Affairs of very ſmall Moment, they can neither rely 
on the Knowledge, the Experience, nor the Impartiality of each other ;— 
and, therefore, that Litigation is become ſo rife, there is a Neceſſity, how- 


ever ſtrange it may appear, for the almoſt daily Attendance, which may be 


obſerved, eſpecially in Term Time, of no leſs than 4 or 5 Attornies at 


 Lrovp's Coffee-Houſe What a Degradation is this of mercantile Character 


and Abilities, even in a ſingle Branch of Commerce! 


PREVENTION 1s, however, on all Occaſions, ihe than Cure :—and 
the moſt effectual Way of preventing, in any Reſpect, the Evils herein 
mentioned is, for every one to endeavour to attain a clear Comprehenſion of 
the ſeveral Matters that relate to the Undertakings which he engages in, 
and of the true Principles by which they are governed; without which he had 
better not embark at all, and more eſpecially in the very dangerous Affairs of 


Inſurance ; in Order that every one may imbibe the ſame uniform, and con- 
ſiſtent Notions and Rules concerning them; which is far, very far from 


being the Caſe, except in a few very common Inſtances. 

Ox the Contrary, many Perſons become Underwriters and Inſurance 
Brokers, eſpecially in Time of War, or Hoſtilities, without any previous 
Knowledge whatever of the Kind that is requiſite to qualify them ; and ſeve- 
ral, who have actually employed themſelves in thoſe Capacities many Years, 
and ſome, during even the greater Part of their Lives, having always been 
either of a too indolent and inattentive Caſt, or too deeply immerſed in the 
Buſineſs itſelf; being more bent on the Quantity than the Propraety of it; 
or, being deſeRive in Côimmereiel Education, Diſcernment or Capacity ; ; 


have 
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have never given themſelves the Trouble to enter into a proper Diſcrimina- 
tion of the Circumſtances of the various Matters which came before them; 
nor of the Rules, Doctrines, or Laws applicable thereto, 


Wr ſee not a few Inſtances even of Tradeſmen, Shopkeepers, &c. lured by the 
golden, but deluſive Bait of Premiums, eſpecially in Time of War, drawn 
like Gudgeons, into the Vortex of this perilous Abyſs, Inſurance ; from 
which they can, rarely, afterwards extricate themſelves; for, engaging 
as Underwriters, with an intire Deprivation of that Sort of Skill, and general 
Intelligence of commercial and maritime Affairs which, beſides what pecu- 
liarly belongs to Inſurance, are requiſite to form a judicious Inſurer ; They, 
in particular, muſt at all Times be, inevitably,” expoſed to every Danger, 
every Artifice, and every Impoſition; if not devoted to certain Deſtruc- 
tion, To ſuch of them, however, who are already engaged, and who 
are reſolved to perſiſt in Underwriting, the inſtructing themſelves in the 
general Principles of Inſurance muſt be ſerviceable :—to thoſe who are not, 
it is adviſeable, by all Means, to keep out of the Way of almoſt infallible 
Hurt to themſelves and Families :—and to reſt content with their Acquire- 
ments, in a Road more ſuitable to their accuſtomed Line of Life; or to 
enjoy, with Tranquility, the Comforts to be drawn from them, in Retire- 
ment; without lanching into what, in all Probability, they never will, 
nor ever can properly underſtand. There are Inſtances of ſome of theſe 
Gentlemen, ſo uninformed of theſe Matters, as to ſign their Partner- 


inp Firm to Policies ;—allo, of Brokers and Inſureds, who know not that 


the underwriting of Policies of Inſurance * on the Account or Riſque of Per- 
ſons acting in Partnerſhip” (except the two incorporated Companies) is Pro- 
hubited, by Statute, 6 Geo. 1. c. 18; and void prima Facie. 


AND, with Reſpect to thoſe Gentlemen who may be ambitious to become 


what are called great Underwriters; eager to take the Lead; to begin, 


or ſubſcribe almoſt every Policy that preſents itſelf, and to be the firſt to 
ſettle Loſſes, Averages, &c. it would not be to their Diſcredit, but might be 
well for themſelves, and far leſs injurious to others, if they, previouſly, 
made themſelves converſant with, at leaſt, the general Rules, ſettled 


Dottrines, Laws, Uſages, and decided Cafes, relative to thoſe Matters: 


fince there needs be no Heſitation to ſay that, within our own Remembrance, 


| there have been /ome of ſuch Underwriters, who made but an indifferent 
Figure, from their great Deficiency in ſuch neceſſary Knowledge :—and, 


if they would alſo give ſome Attention to Papers, Documents, Proofs, 


; and 
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and enquire into Facrs, they would neither be TUEMSELVES ſo liable 
to be plunged into irremediable Miſchiefs ; and, finally, to become Victims 
of their own Un/kilfulne/s and Credulity ; which are conſtant Incitements and 
Invitations to Malpractices; nor be the Means of entangling OTHERS, who 
either blindly tread in their Steps, or purely for the Sake of Tranquility, 
and avoiding Diſpute, though often intirely againſt their better Judgment, 
and even certain Conviction, ſubmit to follow and confirm their weak, 
imprudent, and very hurtful Precedenls. 


Sven Underwriters, ever open at all Points, muſt abſolutely be the very 
Elef of all Fortune's Favourites if, upon the winding up and ultimate Cloſe 


of an Account, which, during a few Years, ſhall have been hourly fo flue- 


tuating, and complicate, as to be always utterly incomprehenſible, and 
probably never inſpected, even by themſelves, the Balance thereof, eſpecially 
upon the Termination of a Mar, like the preſent, ſhould not prove, 
heavily, on the rutinous Side; after having not only finiſhed the Career of a 


fantaſtick Repute ; but allo inſenſibly ſacrificed, what ought to be held much 
dearer, their Health, by an inceſſant Reſpiration of the peſtiferous Air of 


LLOVo's Rooms.—Such an Account may, not unaptly, be compared to a 
Canal ; whenſoever it's Supply, of high Premiums, as during a War, ceales, 
it's Diſcharge, on a Return of Peace, by the Drain of Loſſes, Averages, 
Returns, Allowances, Diſcounts, Douceurs, &c. ſoon leaves it exhauſted. 


Ix Truth, if this Buſineſs were, in general, better under/tood; and carried 
on with more Propriety, Regularity, Temper, and Honour, on all Sides; 


were Errors, when diſcovered, or pointed out, readily and fairly corrected; — 
Frauds more endeavoured to be detected; and when ſo, the Parties guilty of, 
countenancing, or ſecreting them, duly puniſhed, or ſtigmatized; every 
Thing would proceed with more Facility, more mutual Satisfaction and 
Harmony, and unſpeakably more for the general and true Intereſt of all Per- 
ſons concerned. - | 


Bur, whilſt Things are ſuffered to go on as they do, the Con/equence muſt 
ſtill be, as it has already been, Fatal, not only to many Inſurers; but even 
thoſe very M erchants, Infureds, and 'Brokers, who exerciſe and promote the 
irrational, erroneous, and culpable Proceedings herein adverted to, do, and 
muſt frequently tee], in the End, the like ill aas ene recur e 
themſelves. 
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On the Contrary, were fair, equitable, and correct Rules, Methods, and 
Principles invariably, or commonly purſued, it would not only be for the 
Advantage of our Commerce in general; but would, unqueſlionably, render 
the Security of private Underwriters much better than it is, or ever can be, 
by the prelent ab/urd, catching, and overreacking Modes of Praftice ;—for, 
the Detect of Qualification, Penetration, or Attention, which is, in general, 


XXV 


too manifeſt on the one Hand, is ſo ſure a Tempiation and Encouragement to 


reiterated Malverſations on the other, that all together continually cooperate 
to the certain Danger, and Damage of all Parties, 


THERE 1s ſcarcely any other Occupation, or Profeſſion, though far more 
unimportant, and leſs abſtruſe or complicate than that of Inſurance, amonglt 
the whole Circle of Arts and Commerce exerciſed in this Kingdom, where 
ſome Method of Inſtruction is not looked upon as requiſite; and, where the 
Perſons employed in it are not pretty well verſed in the Grounds and Theory, 
and the greater Part of them expert in the Prafice of the Principles on which 
it ought to be proſecuted: but, one may venture to aſſert that, in no other 
Claſs is there to be perceived 2 great a Proportion of a numerous Body of 
Practitioners, who are ſo incompetently {killed in the Nature of the Matters 
about which they are occupied, and of the Laws, and Rules, by which they 
ought to be governed, as amongſt thoſe who are in the actual Employment 
of, and whoſe Avocations and Concerns are immediately connected with, 
Affairs of Inſurance :—and, hence it happens that although, in the tran- 
ſacting them, there is, undoubtedly, much rea! Fairneſs and Honour; yet 
there is alſo, undeniably, a great Deal of mere Pretence of theſe; and 
much inſignificant Talk of honeſt Connections, &c. which, upon a Scrutiny, 
would often be found to ſerve as a Cloak for Subtilty and Fineſſe; and 
mat, in Fact, no other Buſineſs whatever is, on the whole, conducted, 


or rather /aufled through, with fo much Precipitanqy, Fallacy, and Injuſtice. 


Bur it is, indeed, to be lamented that the general, and moſt diſtinguiſhed 
Features of the preſent Times are Frivolouſneſs, Oſtentation, and Rapacity ! 
—the public Mind is debaſed with Duplicity ; and almoſt dead to all Exer- 
tion, and even Conception of rational, ſolid, comprehenſive Principles of 
Action: Every Thing is become Matter of Chance, or full of Colluſion, in 
the greater Part of the Purſuits and Tranſactions of Life; and They who 
come off the moſt ſucceſsful, in 2ke/e Reſpects, are the molt elteemed :—and, 
therefore, very few, comparatively, are They who at all concern themſelves 
about, or, indeed, find ſufficient Incentives to aim at, any Degree of 
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Judgment, much leſs to excel, in the Knowledge of Things appertaining 
to their particular Profeſſion, or Station. In ſhort, Men, in general, of every 
Rank, are led away, governed, inthralled by mere Opinion, and /þe cious 
or pompous Appearances :—few think for themſelves :—and many will not /ee, 
even the molt palpable Abſurdities and Fallacies, till they /everely feel the 
Effects of thera ; and have alſo involved others in equal Calamity. 


Ir is in this prevalent Fulility and Venality, this marked Charadter of the 
Age, that lies the real Causz of all the Diſorders, all the Misfortunes, 

under which this Nation, collectively, as well as individually, now labours; 
and they will not, cannot ceaſe, until ſome preeminent Genius, of innate 
Honeſty, intirely regardleſs of Party, Prejudice, and Self-Intereſt, ſhall ariſe, 
to rouze, reanimate, and reinvigorate the native Sen/e, and manly Sprrit of 
our Countrymen ; which have been, for ſome Time paſt, drooping, under the 
Influence of corrupt, delufive, and grovelling ExAu LE, in almoſt every 
Claſs; and, by ſtriking at the Root of predominant Crimes and Follies, 
reſtore the long loſt, but rightful Sovereignty of Common SENSE. 


Tux grand, and moſt eſſential Point to be guarded againſt, in all Matters 
of Inſurance, is FRAuD. 


Under this Term is comprehended not only 
every direct, intentional, and palpable Deceit, Cheating, and Impoſition ; but 
alſo, and as having the ſame Effect, or Tendency, every Kind of Colluſton, 
Miyrepręſentation, Equivocation, Concealment, Reſervation, and every De- 
parture from Truth, and good Faith :—for theſe ever have been, are, and ever 
will be practiſed, in a vaſt Variety of Modes, and Degrees, by a great 
Number of Perſons, who are either immediately, or indirectly intereſted, 
or connected with thoſe whole Intereſts are benefited by the Perpetration of, 
or ſerved by a Connivance at them. | 


Tux very Nature and latent Circumſtances of Inſurance, more eſpecially 
in Time of War, or Hoſtilities, afford but too conſtant Temptations, and 
too frequent Opportunities, ſcarcely to be reſiſted by Men not of ſtrict 
Honour and Principle, in almoſt every Caſe, for the Commiſſion of thoſe 
Crimes ; and for taking, in ſome Shape or other, undue Advantages of 


Inſurers. And the Experience of all former Times, in all Countries, even 
whilſt Matters of Infurance were limited to very narrow Bounds, has ſhewn 
the Neceſſity there always was of uſing Means of Detection, and enacting Laws 
for the Prevention, or Puniſhment of them : and, in Fa&, all thoſe Parts 
of the N Ordinances, which relate to Inſurance, have theſe Objects 


chiefly 
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chiefly in View.—The few Statutes which have been made in England, 
expreſly concerning Inſurance, are Iikewiſe principally directed to the 
ſame End. | 


AxD, indeed, ſo unavoidably expoled to thoſe Evils is the Situation of 
Inſurers, notwithſtanding the utmoſt Precautions which they may be able to 
uſe, that they ought, unqueſtionably, to have all the Protection and Aid 
againſt them, that is in the Power of Government, and the Laws to ſupply, 
for, otherwile, 


and of every judicious and honeſt Man to contribute : 
the Property of every Individual of a large, uſeful, nay, indiſpenſibly necel- 
ſary Body of, in general, the moſt liberal, honourable, and confiding Men 
in the whole commercial World, would be conſtantly at the Mercy of an Init- 
nity of enterpriſing and crafty Perſons, of divers Denominations, through 
the extenſive, and almoſt indefinite Operation of Portictzs of Inſurance ; and 
eſpecially the artful, and en/naring Manner in which the written Clauſes of 
them are, now, frequently worded. 


Wr find it remarked, long ago, by Gerard MaLyNEes, even when 
Commerce and Inſurance might be ſaid to be but in their Infancy, in this 
Country, that © Aſſurers are very fitly compared unto Orphans ; becauſe they 
may endure much Wrong, but cannot commit any. Lex Merc. p. 107.— 
And, RIc ARD, in his NEOGROCE D' AusTERDAMu, quotes, from the famous 
Quentin Wys TEN, who wrote a Treatiſe on Averages, that, © the Inſurer is 
regarded by all as a Pupil: that is to ſay, that they are protected in Juſtice, 
as Orphans ; and never condemned to the utmoſt Rigour :—and he adviſes 
all thoſe who have any Difference with them to agree it amicably —ſor, 
that Inſurers had always rather grant Something than be proſecuted, becauſe 
this makes them decried as Wranglers ;—but, if too much is demanded of 
them under this Beltef, they rather chuſe to go to Law; in which, it muſt be 

_ confeſſed, they are not quite wrong.” | 


Bur, with how much more Reaſon might theſe Obſervations be applied 
in later, and eſpecially in the pre/ent Times; when, by Means of the extra- 
ordinary Increaſe, .and Variety of novel Circumſtances, of our Commerce, 
and conſequently of Inſurance; the Extent of our Navigation; and enter- 
priſing Genius of our Merchants; not to mention the Recourſe continually 
had to very great Amounts, from the Merchants of all other Countries, 
to the Inſurers in Ex LAN DH; together with the precipitate and ſlovenly 
Manner in which the Buſineſs of Inſurance is, in general, executed ; Under- 

writers 
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writers are not only liable to every Sort -of Fallacy and Perfidy, which the 
Ingenuity and Corruption of Mankind can contrive and put in Practice; 
but, even to be n/ulted with the Epithet of [:zgious, if they com- 
plain of it. 


Ir is nota long Time ſince an eminent Merchant, in London, received 
Orders, at different Times, from a Man, in HolLAN PD, to make Inſurances, 
on Ships, &c. which never exiſted ;—and, by Means of Colluſtons with pre— 
tended Maſters, and other Perſons, fal/e Proteſts, Affidavits, &c. ſent from 
thence, they ſucceeded, through the known Faci/ity of our Underwriters, in 
recovering ſome conſiderable Sums, as Loſſes. I have been told that other 
Houſes, in England, have alſo detected ſimilar Frauds. 


Tux enormous Circumſtances of the late Affair of the Friendſhip, 
D y, Maſter, bound from Cadiz, for London (wrecked off the Bar 
olf Liſbon) with falſe Bills of Lading, as for a great many Thouſand Pounds 
Value on Board, in Dollars, Cochineal, &c. which were never ſhißped, 
though inſured in London, Amſterdam, &c. are too recent, and univerſally 
known, to need any Detail. | 


IT has always been a conſtant Rule, eſtabliſhed and confirmed by a great 


Number of Determinations in our Courts, witu Regard to all Policies of 


Inſurance, That © the Suggeſtio falſi, or Suppręſſio vert, i. e. Miſrepreſentation, 


or Concealment, of any one or more Circumſtances, relating to the Riſque, 
and which might be material for the Inſurer to form his own Judgment upon, 
makes void the Policy:“ — for, That * thoſe Things are to be conſidered 


in the Situation of them at the Time of the Contract, and not to be judged 


of by /ub/equent Events. —Cleeve and Gaſcorgne ;—Seaman v. Fonnereau ;— 
Green, v. Bowden ; and many other Caſes. And Lord Mansfield, in ex- 
plaining this Doctrine, very fully, in a remarkable Caſe, Carter v. Boehm, 
Eaſt. 6 Geo. g, expreſſed the following Words; viz,—* The ſpecial Facts, 
upon which the contingent Chance is to be computed, he moſt commonly 
an the Knowledge of the Inſured only; the Underwriter truſts to his Repre- 
ſentation; and proceeds upon Confidence that he does not keep back any 
Circumſtance in his Knowledge, to miſlead the Underwriter into a Belief 


that the Circumſtance does not exiſt, and to induce him to ęſtimate the 


Riſque, as if it did not exiſt. The keeping back ſuch Circumſtances is a 
Fraud ; and therefore the Policy 1s void. —Although the Suppreſſion ſhould 
happen through M{take, without any fraudulent Intention; yet, ſtill the 

| | | Underwriter 
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XX1X 
Underwriter is deceived, and the Policy is void; becauſe the Riſque run is 
really diſerent from the Riſque underſtood, and intended to be run, at the 
Time of the Agreement. — The Reaſon of the Rule which obliges Parties to 
diſcloſe, is to prevent Fraud, and to encourage good Faith. It is adapted 
to ſuch Facis as vary the Nature of the Contract; which one privately knows, 
and the other is ignorant of, and has no Reaſon to ſuſpect.“ The 


Queſtion, therefore, muſt always be, Whether there was, under all the Circum- 


ſtances, at the Time the Policy was underwritten, a fair Repreſentation ; or a 


Concealment ;—fraudulent, i defigned ;—and though not deſigned, varying 


materially the Object of the Policy; and changing the Riſque underſtood to 
be run.” 


Now, whoever is acquainted with the 10%, haſty, and often crafty 
Manner in which Inſurances are effected in LLOVPD'Ss Coffee-Houſe ; and con- 
ſiders the frequent Want of Penetration, Judgment, or Attention, on the Part 


of Inſurers; and of Explicitneſs, or right Information, on the Part of Aſſureds 


and Brokers; and eſpecially the affefted Ignorance, Silence, and Indifference, 


or apparent Confidence of the latter, as to material Facts and Circumſtances, 
on ſome Occaſions ; and their Inſinuation, Plauſibility, and art/u! Diverſifi- 
cation of them, on others; mult be perfectly convinced of the great and 


conſtant Danger of DRCEPTION, in the very firſt Inflance, by the uſual 
Method of mere verbal Communications. 


Therefore, the Mode of repre- 
ſenting Circumſtances to the Inſurer ought always to be, as far as might 


be practicable, in Writing, either upon, or annexed to ſome Part of the 


Policy itſelf; containing an Extract, or Minutes of every material Circum- 


ſtance and Intelligence whatever concerning the Riſque: which, ſo far 
from being liable to any Difficulty, or Trouble, as might be pretended, 
would on the contrary, be quite eaſy in Practice; and, not only very 
much facilitate theſe Tranſactions, by rendering Interrogatories unneceſſary, 
as certainly they ought to be; but, alſo prevent that juſt Suſpicion, 
which there is, at preſent, ſo much Need of keeping continually awake, 
at the Time of underwriting Policies; as well as the Room, which is now 
left to Brokers and Aſſureds, afterwards to deny, or, at leaſt, forget, 
their Concealments and Miſrepręſentations. 
| 0 

AND, notwithſtanding I do not mean to enter, in this Place, upon ſo 
delicate, although very intereſting a Part of my Subject, except in a gene- 
ral Manner; yet Truth, Juſtice, and the common Good demand, and render it 


indiſpenſibly requiſite, to animadvert, with ſome Degree of Earneſtneſs, on 


H | what 
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what 1s, undoubtedly, the Canker-Worm that coined! and undermines the 
mutual Intereſt and Welfare of Mankind, throughout almoſt every Depart- 
ment of Liſe;—and in none of the Concerns of it whatſoever /o much as in 
Affairs of Inſurance :—I mean FRAU D !—or DECEITI Fraud the Com- 
poſition of every Thing that is baſe, nefarious, and diabolic :—Decett /— 
the deadly Bane of all Confidence, Goodwill, and Harmony in Society :— 
and, therefore, in all Tranſactions of In/urance, in particular, there ought 
to be a conſtant Jealouſy of, and lively Attention to them; and, in every 


Inſtance where they appear, or can be dilcovered, the Parties concerned in 


them ought not to eſcape that Stigma, and Deteſtation, which are juſtly due to 
them; not only as it regards the Perſons and Affairs immediately in 


Oueſtion,—but as a Terror and Prevention in future. 


AND, it would be well, and highly proper, if the Law were much leſs 
defective than it is, with Regard to providing an adequate Puniſhment, in 
all Caſes of clear and pofitrve Fraud, or Deceit, in Matters of Inſurance :— 
but, as the Law ſtands at preſent, except in a very few Inſtances, every 
artful, and diſhoneſt Adventurer has it continually in his Power to r0b Inſurers, 
with Impunity, even if detected: ſince, if he happens not to ſucceed, in his 
original Attempt, by Concealment, Miſrepreſentation, &c. in making the 
Inſurance; or, by fallacious Papers, collufive Evidence, &c. when he goes 
to Trial ;—he ſuffers no other Hurt than the vacating his Policy; and is in 
general ſure of obtaining a Return of the Premium; which is, uſually, 
paid into Court, on ſuch Occaſions ; whilſt the Underwriter is infallibly 
damnified in a Part of the Coſts, heavy Fees to Council, &c. although he 
may prove, ever {o demonſtratively, that he has been violently deceived and 


impoſed upon. 


A Law, therefore, ought to be made, inflicting Penalties, if not worſe, on 
every Perſon, of whatever Quality or Denomination, guilty of gr and evi- 
dent Fraud, Deceit or Craft ;—as is wiſely enacted by the OxDinances of 


ſundry foreign maritime States ;—where, all Perſons, including Inſureds, 


tains, Shippers, &c. /o guilty, © ſhall not only reap no Advantage, 
of their Fraud and Deceit ; but ſhall, beſides, be obliged to make good all 
Loſſes, Damage, and Intereſt, occaſioned by them; and be publickly, and 


corporally, chaſtiſed and puniſhed, for a Terror, and Example to others; 
nay, even with Death, as Pirates, Public Robbers, and manifeſt Thieves, if 


it be found that they have uſed notorious Malverſalion, or Craft.” — Ordi- 
nances of Middleburg, and Amſterdam. 
AGAIN; 
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AGAIN ;: — Any Perſon, ſocver making Ule of Artifices, Fraud, and Fallacy, 


in any Matter of Inſurance, or AVERAGE, ſhall not only make good to all 
Parties concerned all the Inconveniences, and Damages, they may have 
received thereby ; but likewiſe, on Account of his Offence, ſhall, according 
to the Circumſtances of every particular Affair, and the Preſcription ot the 
Penal Laws, enacted in our Ordinance againſt Criminals, be punihed in his 


Eſtate, Honour, and Liſe. —Ordinance of Stockholm, 


AND, again ;—©* If any one that is aſſured himſelf, or a ſworn Broker, or 
any Maſter, Mates, and Seamen, ſhould att fraudulently ; and, wich Deſign, 
Deceit, or out of Wantonne/s, impoſe upon the Aſſurers, either in the 
Contract, or Policy of Aſſurance itſelf; or act diſtone/tly by the Ships, Goods, 
Cargoes, that are inſured, and run them into extraordinary Hazards, whereby 
the Aſſurers become to be Loſers; ſuch a Cheat and Impoſtor, if any 
malicious Intention can be proved againſt him, ſhall not only be liable to 


make Satis faction for all Loſſes, Damages, and Charges, although the Lo/; 


did NOT attually happen; but more particularly, when a real Prejudice is 


ariſen from it; — but ſhall, moreover, according to the Nature and Cireum- 


ſtances of the Crime, be proſecuted, as a Criminal; and ſuffer ſuch exem- 
plary Puniſhment as the Law ſhall inflict.” —0rdinance of Hamburg. 


SEEING, therefore, that theſe Enormities, do indiſputably and univerſally 
occur; and are, in the preſent Times, too notoriouſly pracliſed to pals 
unnoticed ;—the Nature of them, and of my Deſign in what I ſhall have 
further to offer to the Conſideration of the Reader, in the Sequel of this 


Diſcourſe, does not admit of being too ſparing in theſe Strictures; nor over 


nice in conſidering who, or what Perſons, in particular, may /uppo/e them- 
ſelves thereby affected: In Truth, I believe, there are too many con- 
cerned in the baſe Practices alluded to, for any Perſon to imagine that 
HE in particular is pointed at; and, therefore, none can be offended but 
thole who are too conſcious of their Culpability:— Qu carrr, ILL. 


FAI.“ 


Ir may, perhaps, be ſuppoſed, by ſome honourable and unſuſpecting 
Readers, chat, with Reſpect to fraudulent, or deceitful Practices, The/e can, 
ſurely, happen only amongſt Perſons of no Character, Eſtimation, or 


Rank :—but, however reluctantly it be ſaid, it is nevertheleſs true, that there 


are not wanting ſeveral Inſtances, which might eaſily be produced, of Perſons, 


in different Places, who, although they paſs for Merchants, Owners, 


Freigliters, 
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Fraghters, Maſters, &c. of eſtabliſhed Reputation, ſcruple not, for intereſted 


and avaricious Purpoſes, to avail themſelves of the prevalent Opinzon of them, 
and the well-known CREpuLITyY and SUPINENESS of Inſurers, to be guilty of 
very foul Deceit and Craft ;—whillt the injured Underwriter, ſometimes even 
with his Eyes open, ſettles, pays, and molt wrongfully parts with his 
Property; not chuſing to conteſt againſt the common Prejudice in Favour of 
ſuch Perſons, or the Partiality of Infurance Brokers ; whoſe private Intereſt 
and Connections,” too often, induce them to aid, ſmother, or wink at ſuch 
Proceedings.—There are allo Inſtances of Underwriters, themſelves, who 
ſometimes eaſily acquieſce with, and connive at fallacious Adjuſtments, for 


the Purpoſe of taking, as Aſſureds, the like unjuſt Advantages on their own 
Policies. 


HrwNce, it is not wonderful that divers Perſons, in ſundry Parts, ſhould 


be endeavouring, by various indirec{ Means and Manceuvres, to enrich 
» DY Va | 


themſelves, and ſome of them but too well ſucceed, by the Plunder of Inſu- 
rers. At would, indeed, be impoſſible for ſuch Perſons, with other Views, 


to engage in ſuch apparently improvident Enterpriſes, and to pay, on many 


Occaſions, ſuch very high Premiums, as they do; and which are merely the 


Snares by which they entrap their unwary Game: yet, their Deſigns are 
ſometimes fruſtrated by an unexpected Recapture, or ſome unwyhed for 


Event; or, through the 2/hkcit, or deſective Operation of their Scheme, and 
conſequently of their Policy. 


it is a Maxim in the Law that—Fraus non preſumenda :—*© Fraud ſhall 
not be preſumed, unleſs proved :*—and this is adhered to, moſt ſtrictly, by 
our Courts, in Favour of the Afured, in all Infurance Caules :—where, let 
the Preſumptton of Fraud be ever lo violent, and well founded; and, although 
every Man's Mind be ſatisfied of it; yet, unleſs the Inſurers can fully prove, 
and make it out to Demonſtration, they are ſure to be caſt: whereas, on the 
Contrary, the crafty Inſured, (taking Advantage of the unequal Situation 


of the Inſurer, in this Reſpect ; the Onus proband: always lying upon him ; 


although the Inſured, or his Agents, have in their own Poſſeſſion, Power, 


or Cognizance, all the Fatts, Circumſtances, and Documents, of a Kind 


often difficult to be imagined, or queſtioned about, by Parties not in the 


Secret 5 and therefore effectual Means cannot eaſily be uſed for unravelling. 


them—) is generally able to outwit, by interęſted Witneſſes, a partial Exhi- 


bition of Papers, and a Perverſion of Fats, an unprepared, and uninformed 


Inſurer; who, nevertheleſs, may think himſelf very fortunate if, whilſt 


actually 
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actually chouſed out of his Property, together with enormous Coſts, unde: 


Colour of Law, his good Name eſcapes from the malignant Breath of De- 


famation unblaſted, for attempting, even on the moſt rational Grounds, 


to protect his Right. 


Id moſt of the Caſes of Fraud, or Conceal ment, there is hardly a Polſihi— 
lity of obtaining a D:/covery thereof, even by the circuitous Means of a Bi 
in Equity; for the culpable Parties, with the Alſiſtance of their Lawyers, 
will in general frame their Anſwers ſo cw //tvely that, were they produced 
as Evidence at Law, they would need no other in their Favour; not to 
mention the great Expence of ſuch Bills and Anſwers, extending through 
the Ingenuity of Lawyers to 200, and even to 400 Pages, or more, each, 


in ſome Inſtances, merely to get at a ſingle material Fatt; or to aſcertain a 


fingle Queſiton ; which might be reſolved in half a Dozen Words; or, by 


producing ſome one particular Letter, or Paper only; and which, after all, 


remains unexplained, and as much in the Dark as before. 


In ſhort, the unjuſt Treatment, which [n/urers receive, in various Reſpetts, 
calls aloud for Redre/ſ5.—lt is certain that not a Day, not an Hour paſleth, 
but there are to be heard Exclamations, on the Part of Inſurers at large, of 
the repeated Wrongs done to them: and, it is as certain that thoſe continual 
Complaints are but too well founded: nay, thoſe Wrongs are now become 


ſo glaring, fo evident, and ſo numerous; yet are in ſo many Inſtances either 


unobſerved, through that habitual Indolence, Inexperience, or Incapacity, 
as before remarked, of ſome Underwriters ;—or, too ealily and frequently 
acquieſced with, through the Puſillanimity of others ; that all poſſible En— 


couragement is, thereby, given to the open and increaſing Practice of Impo- 


ſition ; and, often, to the very Promotion of the rankeſt Fraud and Perjury. 


/ 


Bur, wherefore do Gentlemen exclaim againſt Abuſes, which ſo iniquiti- 


ouſly, and may, in the End, fatally affect their Intereſts, and the future Welfare 


of their Families ;—without duly reflecting upon the very great Danger of 
their Situation, or maintaining the real Conſequence of their Character; and 
without uſing any Means, either to correct, remedy, or fligmatize ſuch Enor- 


mities, when they occur; or taking any Steps whatever to prevent the 
Perpetration of them in future? 


Is it not prepoſterous, to the laſt 


Degree, that Underwriters ſhould, as many of them certainly do, in the 


ſeveral Reſpects herein alluded to, actually admini/ter to their own Deſtruc- 


tion ꝰ Is it fitting that ſuch aut, and diſhoneſt Practices, and the Alterca- 


I | tions, 
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tions, Diſputes, and Litigations, which daily and naturally ariſe from 


them, ſhould reign amongſt Men of ſo reſpettable, and ſo important a 
Station in the Community, as Merchants and Inſurers ;—upon whole Ability, 
Probity, and Spirit, depends not only their own mutual Advantage; but 


alſo, in a great Degree, the very Proſperity, Credit, and Permanency of 
the State? 


Ir the ſeveral Obſervations herein contained are juſt, and founded on 


Truth, as undeniably they are, it is high Time that ſome adequate Means. 


were deviſed, and adhered to, that might COUNTERACT the abominable D/ 
orders complained of : 


for, otherwiſe, they will not only ſtill proceed, but 
even multiply; and to a Degree that muſt abſolutely deſtroy all private Se- 


curity in this Buſineſs, by rooting up all good Faith, and mutual Confidence. 


To ſay that theſe Things do not admit of Remedy, or Prevention, would 
be, indeed, a ſtrange Infatuation Of moſt Diſeaſes, it is but to penetrate, 
clearly, the Cavsr, and the Cure is often at Hand :—Sublata Cauſd tollitur 
Efeclus.—Here, the Cauſe lies primarily, and principally, with the Gene- 
rality of Inſurers themſelves ; in that dęfective Knowledge of their Buſineſs, 
that IN ATTENTION, , CREDULITY, and PASSIVENESS, which have been ſo 
earneſily dwelt upon throughout this Diſcourſe.—I ſay, the Generality of 
Infurers ; becauſe, there are, unqueſtionably, amongſt them, /cveral Gen- 


tlemen, as already mentioned, of great Knowledge, Experience, and 


Prudence; who, accordingly, exerciſe a conſtant and judicious Regard to 


the Circumſtances, and the Propriety or Impropriety, of all the Tranſactions 
which paſs under their Cognizance. 


And fince, with Reſpect to the infinite Variety of Occurrences in Affairs 
relative to Inſurance, it would be impoſſible for the wiſeſt Legiſlature, aſſiſted 
by the molt intelligent and judicious Informations, to frame Laws ;—or, 
for the ableſt Magiſtrates to execute them, in a Manner adequate to either 
the Prevention, Cure, or Puniſhment, of ſuch Evils and Enormities as have 
been intimated; ſome other more eligible and effectual Means, unattended 
with that Difficulty, Vexation, and Expence, which Individuals, and even any 
Set of Underwriters of a ſingle Policy, now experience, ſhould be con- 
trived, and put in Practice, for the general Good, amongſt Merchants and 
Inſurers themſelves ;—by forming a ſuitable Plan, and Methods of Detection, 
and Sg. This would do more, towards Reformation and Redrefs, than 
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any poſitive Laws can; which it is commonly very eaſy, as hath been ſhewn, 
in Inſurance Matters, of all others whatever, for the wicked to evade. 


Tur Inſtitution of the Orx1ce for the Survey and Regiſtering of Sir Nd, 
in all the principal Ports of GREAT-BRITAIN and IRELAND, eſtabliſhed and 
continued for ſeveral Vears paſt, by a general Subſcription of Inſurers, &c. 
including the two CORPORATIONS, of the London Aſſurance, and the Royal- 
Exchange Aſſurance, has been, and full is of conſiderable Utility, ſo far as 
regards the profeſſed and limited Deſign of it; in preventing, or diſcovering 
Deceptions and Impoſitions, formerly much prattiſed with Reſpe& to the 
Built, Age, Quality, Fitting out, Repairs, &c. of St1ys.—But, as theſe 
Circumſtances, however needful, at all Times, to be well informed of, are, 


in Times of Wan, andeſpecially the pre/ent War, of leſs Moment than vari- 


ous other Species of Fraud, affecting Inſurers ; this Inſtitution might, un- 
doubtedly, be greatly improved and extended; or, a new and ſomewhat 
ſimilar AssociAT ION, or even 2 or 3 diſtin Aſſociations, entered into, for 


effecting the like deſirable Ends, as to what regards Matters of Inſurance 
in general. 


A SMALPB Addition to the preſent annual Subſcription, would be ſufficient 
to compenſate for the additional Expence, Trouble, and Aſſiſtance, requiſite 


to execute the Purpoſes ſuggeſted ;—which might be delineated, at firſt, in 
a general Manner. 


A vDisTINCT Committee might be elected annually, or a ſtanding one; 
To receive, at ſtated Times, clear and ſhort Informations, in Writing, of 


all plain and evident Frauds, Deceptions, Impoſitions, Colluſions, Conceal- 
ments, Baratries, Deviations, Illegalities, Running from Convoys, and al 


other Malpraftices, in whatſoever Manner, and by whomſoever committed, 
abetted, or contrived, to the Prejudice of Inſurers : 


-To give Directions to the Society's Surveyors, in the reſpettive Ports ; 
and to correſpond with other Perſons, in other Places, for obtaining ſuch 


Informations and Evidence; —all Papers to be always open in the Office, 


regularly and conveniently arranged, for the Recourſe, and Inſpection 


of every Subſcriber : 


To advertiſe, monthly, or otherwiſe, Encouragements, and Rewards, to 
all Mariners, and any other Perſons, where and whatſoever (except Members 


of 


| 
| 
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of the Society) who might detect, diſcover, or produce authentick Proof, or 


Information to the Committee, of any Crimes, or Malver/attons, affecting 
Inſurers : 


but, even without advertiſing, ſuch Diſcoveries would, fre- 
quently, be made, and Informations voluntarily given, were ſuch an Afſoc:atzon 


and Committee eſtabliſhed, profeſſedly to receive them: 


To conſider, and report the ſame, with their Opinion, to the Society, 
at quarterly, or monthly Meetings; who might, thereupon, come to ſuch 
general Reſolutions of Reprobation, Diſcountenance, or Admont/hment (ſome 
of which it might be proper to publiſh) —Subſcriptions for proſecuting, or 


deiending Suits, in particular and groſs Caſes ;—and ſuch other well adapted 


Regulations as might be judged to be for the common Benefit, at the 


common Charge: 


To make a ſhort Note, or Ab/ſtra#, in general Terms, of each of the 
moſt remarkable and clear Caſes, or Inſtances, to be entered, as well as 
the Reſolutions, in a fair Regiſter Book, by the Secretary ;* to which Subſcri- 
bers might relort at Pleaſure, for Information, &c. and which, perhaps, it 


might be proper to print, annually, or oltner, for their Uſe, and as a public 
Caution. 


Tuksz Suggeſtions, properly improved, and put in Execution, would in- 
fallibly be attended with very beneficial Effects; and operate, in a great De- 
gree, as a Preventive, if not a Cure of Malpractices; and even as a St1mulus 
to a fair and honeſt Conduct. And, as the true Intereſt of Merchants and 
Inſurers is, in it's Nature, reciprocal, no Man of Honour amongſt them 
could be indiſpoſed to unite in Means ſo likely to promote it; and to obviate, 


or deſtroy the very Temptations to thoſe foul and inſidious Circumventions, 
which neceſſarily lead to Litigation.—— 


But, if Gentlemen will remain 
inaclive, and indiſſerent about ſuch Matters; they may be awakened, too 
late, by Conſequences irremediable. 


In the mean Time, the Remark is 
not more trite than juſt, that Cuſtom familiarizes the worſt of Evils ;—and, 
the more 062015 the Truth, the leſs Mankind are apt to regard it. 


Ir will not be expected that, in this Diſcourſe, which is only introdu@ory, I 
ſhould anticipate any Part of what is intended to follow it; or flate Inſtances, 
in Point, of the ſeveral Allegations I have herein made :—nor can there be 


* See the Specimens in the following Pages. 
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but few, if any of my Readers, in the leaſt 6 in the Pradlice of In- 
ſurance, who ſtand in Need of Proofs thereof. In Reality, thoſe Inſtances 
are, in each Kind, ſo numerous, of ſuch daily Growth and Increaſe, and of 
ſo continual Occurrence; that a few Examples, beſides the Difficulty of 
ſelecting them from ſuch a Multitude, could anſwer but little general Purpoſe ; 
and to deſcribe them, at large, would be utterly impratticable. However, 
1t may not be amils, juſt to preſent the following recent SPECIMENS, merely 
in Corroboration of what has been advanced ;—and, in Delicacy, with Reſpect 
to the Parties who were concerned in them, I forbear to inſert, at length, 


the Names of the Shzþs and Maſters :—1:z. 


1. £500 were inſured, on Goods, an open Policy, in the P y. 
Captain Fd, from London to Senegal ; and, on the ſame Policy, C10 
more, on the Maſter's Wages, Books, Cabin Furniture, &c. the latter Sum 
without further Proof of Intereſt than the Policy.— The Veſſel, with upwards 
of 100 others, after lying about a Month Wind-bound in the Downs, put to 
Sea ;—was the only one amongſt them which returned, through bad Weather, 
as the Maſter alleged; and was, with her Cargo, totally loft, not far from 
the Downs.——The Broker recovered ſpeedily the aforeſaid ¶ 130 ;—and 
allo ¶ 400, from four of the Underwriters, of the #500, without the leaſt Proof” 
of Intereſt; or any Documents whatever being produced ; but barely on an 
Aſſurance, and a plaintive Tale, from the Broker, that the poor Maſter (for 
whoſe Account it was, now, faid this Inſurance alfo was made) had loſt in 


Value £750 ; which was ſtated in g or 4 Lines, in the Lump ;—beſides the 
ſaiqd {150,.——Three of the Underwriters were conſiderable, and often 
leading ones :—The fifth, happening not to be ſo credulous, required an 
Account of the Goods actually ſhipped by the Maſter ;——but after two or 
three Meetings, within as many Months, not the ſmalleſt Satisfaction being 
given, but continual Eva/ion on the Part of the Maſter, and even 4bu/e by the 
Broker ; who {till paſſes for a very honeſt Man; the former confeſſed that he 
had very little more than {100 Value on Board; of which, however, no 
Proof at all was given although he had, at firſt, offered to make Afidavit that 
he had loft full £750 in Goods.——He, therefore, exprefſed himſelf intirely 
content to receive ¶ 26, inſtead of { ro ;- and, through Remorſe or Fear, 
returned to the other four Underwriters 74 per Cent. each; near 300; 
after having been four Months fraudulently in Poſſeſſion of the ſame.— The 
£150, however, of which not £go Value was loſt, he kept——The Maſter 

K and 
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and the Broker* were allo, in ſome Proportion, intereſted in the Shiþ and 
Cargo generally; on which, all the Underwriters, with as great Facility, 
and as little Enquiry, as the aforementioned four, paid a Tor AlL Loss of 5 
between three and Jour Thouſand Pounds. , 


2. INSURANCE was made, the End of July, and firſt Week in Auguſt, 
on Goods, in the U, Capt. B— —, from the River Mzſſiſippi to 
London : the Broker received no other Information, or Inſtructions, from the 
Merchant, who gave him the Order, than that, by the laſt Letters receiyed, the 
Ship was beginning to take in her Cargo, and that ſhe was in very good Time. 
—A little While afterward, Advice arrived in London that ſhe had been taken 
by a Privateer ; a total Loſs was accordingly ſettled, very readzly, by all the 
Underwriters, except two ; who, on peruſing attentively the Papers, obſerving 
the Dates of her Departure, Capture, and other Circumſtances ; and making 
Enquiries reſpecting the Departure and Arrival of other Ships, about the 
ſame Time, for the like Voyage; found Reaſon to ſuſpect that there was 
DEceeTiON, and CONCEALMENT, with Regard to the Inſurance on the 
U——— —. Accordingly, it came out, on further Examination, that the Mer- 
chant had, ſo early as the 16th June, received a Letter, dated Bourdeaux 5th 
June, from a Relation of his, who was juſt arrived there from the Myſſyippt, in 
a French Ship; and who was Proprietor of an Half of the Cargo on Board 
the U 
and alſo adviſing, that he expected ſhe ſailed 10 or 14 Days after him it alſo 
appeared that his ſaid Relation arrived in London, and delivered to him per- 
| fſonally, on the 6th July, a Letter which he had brought from Capt. 
B „ dated 25th March, ordering the firſt mentioned Inſurance (being 
on the other Half of the Cargo, and for the Captain's Account) and adviſing 
that the Cargo would be on Board in 14 Days, and that he ſhould ſail in about 
fix Days after.” ——Now, it was acknowledged that the Voyage from the 
Miſſiſſippi to London, required no longer Time, than from the ſame Place to 
Bourdeaux; and, conſequently, the Ship ought to have been deemed as 
miſſing, a conſiderable Time before the firſt Week in Auguſt (being near 4 
Months from the intended Time of her Departure) and might have been ex- 
pected to arrive at London, ſooner, or at leaſt as ſoon as the aforeſaid Letter, 
brought by Way of Bourdeaux, 1, e. 6th Fuly.—When the Captain himſelf 


ordering Inſurance of the ſame (which was accordingly effected) 


* Suck are the hone} Gentry, who go about /candal:zing Underwriters, who will not be plundered, 
N with the Cry of Caviller, litigious, &c. and thoſe, who have not 3 to be rightly informed 
0 of the FAcTs, are too apt to believe them. 
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1 I From Motives of the abovementioned Nature, ſome foreign o forbid the inſuring of Ships; 
| Goods, &c. if the OWNERS, or PROPRIETORS, go to Sea with them, as Maſters, Supercargoes, &c. 
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came to London, he brought Actions againſt the ſaid two Underwriters, 
who had refuſed to pay, and they paid the Premium into Court; but he 
declined proſecuting them ; and afterwards ſued the Merchant, his Agent, who 
had neglected, for Reaſons beſt known to himſelf, to make the Inſurance in 
proper Time.——All the other inattentive Underwriters, however, who 
had paid, remained with the unjuſt Loſs of their Money. 


g. INSURANCE of about { 3000 was made, on Goods, in a French Ship, 
the G—— T , from Martinico to Bourdeaux ; as on French Weſt-India 


Goods. —On her Voyage, ſhe was ſeized, and brought in, by a Privateer, 


having a Commiſſion againſt American Ships and Goods, and before Letters 
of Marque were granted againſt the French. When it was required to ſettle 
the Loſs on the abovementioned Goods, they appeared, by the Papers, to 
be American Tobacco, belonging to a Britiſſit Subject, then in London but 
who had been to Martinico, for the Purpoſe of obtaining the ſame from 
America, and ſhipping it for France: for which Tobacco, when the whole 
Matter of the Ship and Cargo was diſcuſſed in the Admiralty Court for Con- 
demnation, the Maſter ſwore © he had figned fal/e and colourable Bills of 
Lading, wherein were expreſſed Sugar and Coffee, inſtead of Tobacco ; that 
the Laders of them at Martinico informed him, this was done to prevent the 
ſame being ſeized by the Englz/h, it being the PRoDUcE of NORTH Au RICA; 
and that he remonſtrated with them on the Danger of loſing the Ship and 
Cargo, by ſuch Seizure, on Account of ſuch American Goods. —Notwith- 
ſtanding no Information had been given to the Underwriters, by which they 
might imagine that the Goods were American, liable to the Riſt of Seizure 
and it's Conſequences ; which the Laders, and conſequently the A/ured, as 
well as the French Captain, had, them/elves, fo juſtly feared ;—and, notwith- 
ſtanding no extra Premium had been given, in Confideration of ſuch extra 
Riſk, but barely the then current Premium on Goods of Frene Growth and 


Property ;—ſeveral of the Inſurers, following a Leader, without inſpecting the 


Papers, paid the Loſs; Z 200 and F'3oo each; not perceiving, or not con- 
ſidering that there was manifeſt CoLLus1oN, and undue ConcEALMENT ;*— 


and alſo IL IT CAI IT (as ſurely it ought to be deemed) on the Part of the 


Britiſh Affured, by an Infringement, or tantamount Evaſion, both of the 
Prohibitory, and Navigation Acts; which was the Cauſe of the Seizure, &c. 
as declared on Oath by the Captor. 

» Of Crcumbances varying materially the OHject of the Policy, and changing the Riſk underſtood 
to be run. See Pages 28 and 29.— Had the Inſurers been znformed (as they ought to have been) that 


the Goods were American, eſpecially ToB Acco, it is not ſuppoſable that they would, at that Time, 
have underwritten them ;—at leaſt, not without a muck larger Premium, as well as © free of Average. 
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4. SEVERAL Veſſels, taking PROHIBITED, or unlicenſed Goods, for our 
garriſoned Ports in North America, eſpecially when ſuch Goods, or Part 
thereof, were ſhipped for the Maſter's Account, and inſured as legal and 
licenſed Goods; have not unfrequently gone intentionally out of their Courſe, 
and in the Way of being taken; knowing that, :/ they arrived, the Goods 
would be liable to Sezzure :—nay, it has been proved that ſome of ſuch Veſſels, 
although without Guns, have actually, on the moſt ſhameful Pretences, made 
all the Sail they could, during 4 or 5 Hours, to get up with Privateers of 
conſiderable Force, and have accordingly been taken; and Inſurers have 
thereupon, with little Difficulty, or Examination, paid total Loſſes; and. 
left the Perpetrators of ſuch Inzquattes intirely free to repeat them. 


5. An Order, by Letter from L, was ſent to London, for Inſurance on the 
F—— — , Capt. B— from Jamaica to ſaid L: the Letter only men- 
tioned that © ſome Ships (Part of the Fleet, with Convoy) were juſt arrived 
at L, and that the F was in the Fleet." The Letter being ſhewn, 
and the Policy offered to a leading Underwriter, at only 5 Guineas per Cent. 


(although the current Premium on the Ships, warranted with that Convoy, 
had been 10 Guineas) he readily took the Idea which was intended, by the 
Words of the Letter, to be ſuggeſted; viz. that the Ship was near home, 
and might be hourly expected to arrive ;—and, accordin gly, he underwrote 
{ 300; ſeveral other Gentlemen, as readily followed him, ſome ſubſcribing 
£300, and others Z 200 each;—but, a few, more wary, reflecting that 
nearly all the Ships of that Fleet were then actually arrived, at the different 
Ports of their Deſtination; and that the Letter made no mention where 
the Far had been left, or in what Part of the Voyage ſhe was laft 
ſeen; which the Aſſureds (who 'tis preſumable had been in Hopes of 


ſaving the Inſurance) might naturally have enquired, and been informed of, 
by the Ships then arrived; ſuſpected ſhe muſt have been left in an early Part 
of the Voyage, rather than near home; and, probably, /eþarated from the: 
| Fleet, and expoſed ; and, therefore, refuſed to underwrite the Policy, aſking 
20 to 25 Guineas per Cent. The next Poſt, another Letter came from 
the Owner, with theſe inticing, but dark Words; © The B (a Veſſel 
arrived at L.) left the Fleet a Week ago: I am told that /ome of her People 
— in the Fleet, a few Days before they left it. —The ſaid 
leading Underwriter, therefore, actually continuing under the ſame delufive. 
Idea, of the F being left near Home, underwrote J 200 more, at 15 
Guineas per Cent. on the ſame Policy ; and was followed by ſeveral other 
Gentlemen. The Event was, that the F , had been wrecked in the 
Gulf of Florida ; even in Sight of ſome Part of the Fleet (as appeared by 
„ N | the 
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4 


the Captain's Protelt)—and there was about (9 per Cent, on upwards of 
£ 4000, ſettled as a L, on the ſaid Policy. 


6. A Snie, the R, Capt. G, inſured from London to Lime- 
ric and Penſacola, was taken, after her Departure from Limerick. —/\ 
Tortar Loss was readily ſettled by all the Underwriters, following each 
other, without Examination, except 3 or 4; who, upon looking into Papers, 
were led to make Enquiry, and found that, previouily to going to Limerick, 
the had been actually 3 Weeks at Cowes, taking in Goods ;—which was a 
D viartion that forfeited the Policy. The Aſſured prudently reſted latiſ- 
fied with what he had received from all the other indolent Underwriters; and 
never moleſted thoſe g or 4, who refuſed to pay.—The A/ured, and the 
Broker, however, had, at firſt, ignorantly and warmly inſiſted that, bv the 


printed Terms of the Policy, the Ship might: touch and ſtay at any Ports 
and Places” where the Maſter ſhould think fit. 


7. TE Ship, C—— N——, Capt. W-——, and her Freiglit, 
valued together at { goo, were inſured, from Dover to Cadiz, thence to Pelty 
Harbour, in Labradore, and back to Cadiz, or a Market, and London. The 


Ship proceeded to Cadzz, and from thence arrived near Petty Harbour ; but 
the Agent of the Freighters being (as the Maſter ſet forth) removed from Petty 
Harbour to another Place, called Merchant's Ship's Harbour, 12 Miles diſtant 
from Petty Harbour; to which only the Ship, both by the Policy and Charter 
Party, was bound; the Maſter, after waiting ſome Days on the Coaſt, and 
ſending on Shore to ſee for the Agent, ſuffered the latter to pilot the Ship 


to Merchant's Ship's Harbour: where, after the Crew had been employed 5 


or 6 Weeks in fiſhing, for the Benefit of the Freighters, the Ship was taken by 


armed Boats, ſent from an American Privateer, then lying off the Harbour. 


It appeared alſo, finally, on inſpecting the Charter Party, that the Maſter 
and Crew were obligated to fiſh, during 20 Weeks, in Petty Harbour, through 
the Winter : of which the Inſurers were not informed; but underſtood a 


Cargo was to be ready for her, on Arrival there. The Ship was retaken, 


carried to Hallifax, and there ſold to pay the Recaptors, &c.— a Loss of 
above / 80 per Cent was demanded from the Underwriters, and ſettled by 
ſeveral of them: the reſt refuſed, alleging that there was a manifeſt Dx v1- 
ATION ;—that the Captain ſhould have proteſted againſt going to any other 


Place, than that to, which his Ship was bound, and inſured ;—that, more- 


over, they did not undertake the Riſque of the Ship's Stay, during 5 Months 


fiſhing :—and that, even if the Loſs had been ſuch as they were liable to, there 
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was by no Means a total Loſs of Freight (as claimed) Regard being had to the 
Terms of the Charter Party. 


8. A Carco, of different Merchandiſes, of almoſt ¶ 10000 Value, was 
ſhipped in the 1, Capt. N——, at St. Peterſburg, for Leghorn :— 
half the Intereſt was inſured for a Houſe in London —an AVERAGE was 
{tated, and readily ſettled, at near (12 per Cent, by all the Underwriters, 
about 3o in Number, following implicitly a Leader, except two :— Thele ſoon 
perceived, by a little Obſervation of the Papers, that there muſt be conſider- 
able ERROR; and upon further Examination, and reforming the Adjuſtment, 
proved to the Aſſureds, beyond Contradittion, that they were. intitled to 
no more than £'5 115. per Cent; which, after much Reluctance, they acknow- 
ledged themſelves fully convinced of :—but they never returned to the other 
Underwriters the £6 gs. per Cent, which they had received too much 5 
amounting to above f, 300. 5 


9. INSURANCE was made, on Ship, the B— P———ce, Capt. 
W———ce, from Senegal to London, and on the Cargo ; both inthe /ame 
Policy, and underwritten by the /ame Inſurers :—the Ship, valued at £1200; 
and the Value of the Cargo, conſiſting of different Articles, was about F 6800 ; 
one of which, Value about £4900, was ſtated, by the Aſſureds, as having 
ſuffered Damage to the Amount of { 962 :—and they claimed from the In- 
ſurers on Ship and Cargo, an AvERACE Loſs at very near 20 per Cent: 
having calculated it on the # 4900, only; without any Regard to the Value of 
the Sn1e and the wHoLE Cargo, inſured together at / 8000, as above- 
mentioned; on which Sum, the Average would have been but about 12 per 
Cent.—And, notwithſtanding ſo very glaring an ERROR in the Demand, if 
it deſerves no worſe Name, all the Underwriters of the greater Part of the 
{ 8000 (the whole not being ſubſcribed) following implicitly a Leader's. 
Clerk ; except 5 or 6, who were more attentive ; aQually ſigned the Adjuſt- 
ment, at nearly Z 20 per Cent ;—lſo. that the Afſureds received about £8 per 
Cent more than their due, by the erroneous Mode of Stating only.——There 
were other confederable Errors in, the Calculation, further injurious to the 
Underwriters ; which, for the Sake of Brevity, I omit to notice.“ 


10. A 


*The A ſured, nevertheleſs, brought Aclions againſt thoſe 5 or 6. Underwriters abovementioned, 
and proceeded therein, notwithſtanding an immediate Offer was made by them to leave the Affair to. 
Arbitration; by which Mode the Average was, at laſt, determined at 12 per Cent; but not till the Un- 
derwriters were alſo, previouſly, ſubjected to between gg and ¶ 10 per Cent, Lau Charges, which they 
were obliged to pay: for, although there ſhould be only 40 Shillings per Cent due on a Policy, from the 

| Underwriters, 
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10. A SMALL Cargo of Prov/ons, on board the G I, Capt. 
S———, was inſured, from Dublin to Bourdeaux ; including the Riſque of 
Captures and Sezzures, by Britiſh Men of War (on Account of the Embargo, 
then in Ireland). —The Ship and Cargo were ſeized, by two Veſſels, havin 9 
only Commiſſions of Marque againſt American Ships and Property, and 
brought into Plymouth : the Owners whereof, finding they had no Authority 
for what they had done, propoſed to the Proprietors of the ſaid Cargo, that 
the Indemnification of Damages, in Con/equence of the Seizure, ſhould be 


ſettled by Arbitration ; which the ſaid Proprietors, with the Approbation of 


The Arbitrators awarded upwards of (270, as a 


the Inſurers, agreed to. 
full INdEMNIFICATION ; which was accordingly paid to the Proprietors.— 
And the Ship having Clearances for England, the Cargo (conſiſting of Beef, 
Pork, &c.) was reſhipped at Plymouth, for London,; where, on Arrival, there 
was but little Demand for Iriſh Proviſions ; and beſides, through the Delay, 
they were much hurt: ſo that, after their being fold at publick Auction, a 
Claim was made upon the Inſurers, as for a L, of about (54 per Cent (not- 
withſtanding the aforeſaid Indemniſication, which had been received by the 
Proprietors)—and was paid by the greater Part of the Underwriters : the 
reſt refuſed, ſaying, they had Nothing to do with it, eſpecially after the 


Award of the Arbitrators; who certainly had taken into Conſideration (as 


rr 


was intended) the whole of the Damages; which were intirely con/equential 
of the Seizure.——'Tis true, that thoſe Underwriters only, who paid the {'54 
per Cent, had, zncon/ederately, ſigned a ſubſequent Agreement, for the Pro- 
viſions to be ſent to London, and fold :——the others conſidered the Award 


as Concluſeve. 


11. Goons, to the Amount of { 1000, were inſured in the T— and 


M——, Capt. F, from Ireland to Newfoundland :—they appeared, 
afterwards, to be Beef, Pork, Biſcuit, &c.—the B1scuir, Value about 
£ 120, was ſhipped doe, and, during the Voyage, totally /þoiled by Sea Water. 
An AVERAGE. of about Z 12 per Cent was, therefore, demanded; on the 


Underwriters, a d:/hone/t and litigious Aſſured has it, always, in his Power to demand (40 per Cent, or 
any Sumihe pleaſes; and; even without any Demand, to cauſe Aons to be brought againſt every one of 
them ; who are, unavoidably, liable to pay the Coſts, to the Time of their pleading to the Declaration, 
and paying into Court ſuch Sum as they acknowledge to be due.— This conſtant Practice of ſuing al! 
he Underwriters on a Policy, whereby they are often made ſubject to pay £50, Z 60, and fometimes 
more, each, as Coſts (although the Cauſe be tried againſt one of them only; and although their Sub— 
ſeriptions be but £100 each) is a very great Grievance - for, it ſeldom happens that the Parties, in an 
Inſurance Cauſe, have Confidence enough, with Regard to the Juſlice of the Deciſion that may be made, 
o agree, prewoufly, that one Trial only ſhall determine the Matter, 
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Pretence that Bread, or Biſcuit, is not mentioned in the Policy, as free of 
Average; and was paid by all the Underwriters, except 2; who objected, 
very juſtly, that Biſcuit, as alſo Meal, though not literally mentioned in the 
Policy, is of the NATURE of Corn or Flour; as much as Salmon, though 
pickled, Herring, though cured, Char, though potted, Caviar, &c. are 
fill F/h:;—nay, that Biſcuit was much more ſubje& to be ſpoiled than 


either Corn or Flour :—and that Flour, Salt, Fruit, &c. being by the Policy 


free from Average, ſo would any Thing, which might be a Compound of all 
thole Articles, 


12. INSURANCE of {300 was made, in London, on the Ship H——, 
(an open Policy) from B, to N:—on the Voyage, ſhe was taken by a Pri- 
vateer a ToTaL Loss was demanded, and implicitiy paid by two of the 
Inſurers, { 100 each.—The other, on examining the Papers, and making 
Enquiries, found that, when the Order was ſent to London, the Ship had 
been 14 Days departed from B. (which was two Days Poſt from London) 
—that ſhe had, two Months before that Departure, been out, a firſt Time, 
received Damage, and put back to repair (neither of which Circumſtances the 
Underwriters of the { goo had been informed of); —alſo, that { 400 had been 
inſured on her at B, before her firſt Departure ; Land, that the Value of 
the Veſſel, covered, was only { 505. —Therefore, as the Underwriters of 
the hrior Inſurance of { 400, at B, were hable to a total Loſs, had it hap- 
pened, during the two Months, before the ſubſequent Inſurance of { 300 was 
made, when the Veſlel was under d ferent Circumſtances ; the Underwriters 


of this Sum, at London, ought neither to pay a total Loſs, nor be brought in 


to eaſe the firſt Underwriters at B; but only to pay the remaining £166, 
making about (55 per Cent; and return a Proportion of the Premium, on 
£134 over-inſured, on the ſecond Policy. —It was alſo alleged, that the 
London Underwriters ought to have been made acquainted with the Circum- 


ſtances aforementioned ; eſpecially That of her having been 14 Days departed, 
when the Order was ſent from B; that they might have judged for themſelves 


thereupon,—as to the then Riſque of Privateers, &c. 


12. A CaRGo of Sugars was inſured, from London to Ireland, and Part 
of them much damaged ; their Invoice Coſt was low ; 
Market Price was advanced, ſo as to give a Profit of (go per Cent on what 


The Aſured, in ſtating the Average, deducted imply the 
Sum, which both the found and the damaged Sugars, together, had pra- 


duced, from the Amount of the Invoice covered; and claimed from the 


Underwriters, 


on their Arrival, the 
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Underwriters, as a Loſs, only the Difference ;—and lo gave them, ignorantly, 
the Gain of a very profitable MARKET, which belonged to himſelf; receiving 
only an Average of about C/ per Cent, inſtead of upwards of 20 per Cent. 


14. Ox the Contrary, — divers Goods, in ſeveral of the Ships, from 
Ports in Great-Britain to New-York, in 1777, went to a very LoSING 
MARKET, and were allo damaged more orlels :—ſeveral Letters from Nero— 
York mentioned, that, if the leaſt Damage appeared, whole Packages were 
put by, and ſold for Account of the Underwriters ; and theſe, on ſeveral Poli- 
cies, being charged with the Loſs, by ſtating it as the Dzfference between the 
Invoice Amount of thoſe Goods covered, and the net Produce thereof, were 
egregiouſly impoſed upon, by actually paying the LS of the Marker, 
beſides the true Proportion of the real Damage. 


15. Tux Manner in which Ships with LETTER of Marquez have been 
inſured, and Loſſes paid on them, is very extraordinary; viz. 


Oxx of ſuch is inſured, ſuppole ſimply for the Voyage (as was the Caſe of 
the M— F, Capt. C——) from Liverpool to Jamaica; no 
Liberty being inſerted in the Policy to chaſe, cruize, &cC.— At Sea, ſhe 
perceives a Ship, which is ſuppoſed to be a French Eaſt or Weſt-Indiaman ; 
and which ſhe chaſes for 4 or 5 Hours, out of the Track of her Voyage, and 
aitacks;—but finds, at laſt, that it is a French Frigate of War; to which 
the Letter of Marque ſtrikes, and is Zaken.—Underwriters have, with very 
little Reflection, ſettled ſuch Loſſes :—but, was there not, in the above Caſe, 
ſuch a DEVIATION from the VOYAGE, ſolely with Intention for the Owner's 
Benefit, as forfeited the Inſurance ?—or, where ſhall the Line be drawn at 
which a Deviation, on ſuch Occaſions, commences ? If the Ship inſured 
could chaſe, out of her Track, an Hour, or a Mile, purpoſely for making 
Prize, might ſhe not purſue it for a Day, a Week, or a Month, even into the 
North Seas; nay, quit her Voyage repeatedly, at the Riſque of the Inſurers ? 
—The Extent of the Authority, by the Letter of Marque, or any other 
Authority, or Commiſſion which the Ship may carry, is a Matter extraneous, 
or diſtinct from the Contract with the Inſurers, as ſpecified in the Policy, which 
is limited to the VoraGce; and if the Maſter, wilfully, and for the Beneſit of 
the Owners, not of Neceſſity, or for Defence, commits a Breach of ſuch 
Contract, by going out of it's Limits, it ought to be at their Peril, not the 
Underwriter's Riſque.—'Tis ſaid, they inſure her, knowing ſhe has a Letter 
of Marque :—True, knowing her to be a Ship of Force, they underwrite 
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her, even at a /maller Premium; becauſe ſhe is able to make Defence ; bat, 
is it to be inferred from thence that fhe may allo cha/e, attack, &c. av 
L1BITUM? Surely not at the Riſque of the Inſurers. This ſeems to be 
confirmed by the Aſſureds requiring a Return of Part of the Premium, on 
fuch Ships as have deviated, taken Prizes, put ſeveral of their Men aboard 
ſuch Prizes, and, quitting their Voyage, have returned Home :—which 
Returns of Premium, though made by ſeveral Underwriters, were however 
no more. due, in ſuch Cafes, than in others of Deviation. ——The Liberty, 
and additional Premium, expreſsly given, in the following Inſtances, is allo a 
further Corroboration of the abovementioned Doctrine. 


16. OTner Ships, with LETTER of Marques, are inſured for a certain 
Voyage, © with Liberty to chaſe, and make ſuch Prize, as ſhe may meet. with | 
in her Hay; —others, with Liberty to cruize; —others, with Liberty to 
cruize one Month,” or two Months, or more others © with Liberty to touch 
and ſtay at, and to conduct ſuch Prizes as ſhe may make, to any and all Places 
where and whatſoever, during her Cruize in her VoYAGE out ;'—and in 
ſcveral other novel, vague, or indefenite Modes, to which many Underwriters 
give very inſufficient Attention, and for which they receive very inadequate 
Premiums :—neither do the Afureds ſeem to perceive the Dangers which 
may ariſe to themſelves, in ſome particular Events, from a Diverſity of 
Opinion, with Regard to aſcertaining the Time and Place of chafing and 
cruizing, and the Operation and Conſtruction of ſuch Clauſes, uniting 


Voyages and Cruizes.—Much Comment might be made thereupon; but it 


is here only meant juſt to hint the great Probability of ſuch Contrarieties 
happening :—Time will ſhew if this ConjeQure is well founded; for many 
Ships with Letters of Marque, inſured as above, will aſſuredly, during the 


preſent Spirit of privateering, either tate, or be taken ; the Performance of 


the VOYAGE, being an Object of far le/s Regard. 


17. Tux Ship Mr, Capt. D—— (with Letter of Marque) and 
Goods on board her, were inſured, about the Middle of July, for the 
Voyage, from Liverpool to Jamaica, at 5 Guineas per Cent,; afterward, an 
additional Premium of 10 Guineas per Cent was given to the ſame Under- 
writers, for Liberty to cruzze one Month.—The Ship was ſo ſucceſsful as, 


near the End of October, to make Prize of the C——e, French Eaſt-India- 


man, eſtimated to be worth upwards of { 200000, which ſhe alſo. conducted 
ſafely to the Downs; where they arrived about the Middle of November ; 
and the Owners of the r, thought fit to lay aſide the further Proſe- 
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cution of the Voyage to Jamaica.—But, notwithſtanding the Underwriters 
had run the Riſque, not only of the Month's Cru:ze, but allo of the Voyage ; 
and that the Deviation from the latter, by the Ship's Return home, was a 
Matter, ſolely, for the Benefit of the Owners, and to ſecure the Prize; 
and notwithſtanding, in Caſe the Mr had been loſt, or taken, during | 
any Part of the Time ſhe was at Sea, it is highly probable that the Aſſureds 
would have endeavoured to fix the Loſs upon the Underwriters, as hap- 
pening either within the Month's Cruize, or the Voyage ;—yet the poor, 
generous Owners, required, and actually obtained from much the greater Part 
of the Underwriters, a RzerurN of all the firſt Premium, of { 5 per Cent, 
on about oO; which the Inſurers were, however, indiſputably entitled 
to keep; having abſolutely run the Riſque of the Vorace, during all /uch 
Part of 4 Months, as was excluſive of the Month's Cruize, and of the fe-. 
Days Deviation in returning Home :—beſides that Thzs did not give the 
Owners even the leaſt Title to any Return of Premium ; eſpecially in a Caſe 
fo profeſſedly, and extremely for their Benefit. 


18. INSURANCE was made, on the 25th May, on the Freight, of the 
S—— — , Capt B——, from Jamaica to London ; the Broker repreſented 
the Ship to be in Port in regular Time, and no Advice received to ſuppoſe 
the Contrary : ſoon after, News came of her being ſtranded on the Coaſt 
of Florida, throwing overboard great Part of her Cargo, and getting off; 
other Accidents alſo happened to her; and, finally, after having twice put 
back to unload, repair, &c. ſhe arrived in the Thames.—An Avrract of 
about Z'zo,per Cent was ſettled, on Freight, by all the Underwriters, except. 
one; ho, from ſuſpicious Circumſtances, in Reſpect to the Time of making 
the Inſurance, made Enquiry, and ſoon found that the Owner was in 
Poſſeſſion of a Letter from the Captain, dated in Jamaica, the gd March 
(which he had recezved 3 Weeks before the 25th May—other Ships arriving 


in the Interim) which adviſed ſhe was that Day on the Point of Departure : 
—which Letter was CONCEALED from the Underwriters; 


but which, any 
of them, with a little Attention to Circumſtances and Papers, when the 


Loſs was demanded, might have eaſily diſcovered :—however, the Aſſured 


kept the Z 50 per Cent, received from all the Underwriters but one, whom 
he very prudently declined to moleſt. 


19. InsURANCE of {5000 had been made, in London, by Order from 
. in 1776; being the whole Value of the Ship S G——, 
Capt. P- , and her Cargo from G , to Africa, and back to 


2 
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G May 4th to the gth 1777, another Policy was underwritten on the 
ſame, for {700; and May 28th, 1777, another Policy, for (800; both 
from Africa to G-: 


The Underwriters, on theſe two laſt Policies, 


were expreſsly aſſured, that the Ship was in very good Time; and that ſhe 
could not be expected to arrive at , at the Time the laſt Letters 
came away from thence. Not long after, Accounts came that the S 

G———, had been taken by an American Privateer, and carried into 
Martinico, in March 1777: accordingly, ſome of the Underwriters, on 
the two Policies in May, ſettled and paid the Lofs ; but the others, on 
attending to Papers, Circumſtances, and Dates, ſoon found Cauſe of ſtrong 
Suſpicion of DECEIT, and on further Enquiry, the following Fatts appeared; 
viz. That the Aired, Correſpondent here of the Houſe in G, had 
received no Orders for making any further Inſurance than the ( 5000 ;— 
Inhat he was, however, in Poſſeſſion of the following Letters from the ſaid 
Houle at G———; viz. dated 11th January 1777, with theſe Words, 
** Well be looking for the S—— , about the 25th Inſt. if no 
unforeſeen Accident happen to her on her Paſſage: there 1s now an amazing 
Number of Privateers cruizing to the Weſtward of Barbadoes; in Fact, it 
will be juſt there the Danger begins. —(N. B. This was at the Commence- 
ment of the American Hoſtilities.) Another Letter, dated 7th Feb. 1777, 
with theſe Words, We cannot Account for the long Delay of our Brig, 
S— GC——; other Letters, of the 4th, gth, 14th, 17th, and 
21ſt Feb. and 18th March; wherein no Mention was made of the Brig's 
Appearance ;—likewile, other Letters, of 12th March, mentioning © Reaſons 
to believe the Brig was loſt, or taken ;” and, of 19th March, that, “ it 
Another Letter, of 2d Abril, adviſed that, 
* the Brig left the Coaſt 14 Weeks ago” (i. e. 15th Dec. 1776; which was 


5 


was then beyond a Doubt.“ 


indeed 15 Weeks before) : © we fear ſhe has fallen into the Hands of the 


Americans: we have Z'5000 inſured on her, which is the full Coſt of her, 
(meaning the aforeſaid fir/t Inſurance ;—for the Houſe at 
G——— knew Nothing of the two Policies, in May). Now, no Part of 
any of theſe Letters had been communzcated to the Infurers of the laſt two 
Policies; and, therefore, thoſe who refuſed to pay, being ſued at Law, filed 
a Bill in Equity, to cauſe the A//ured to give an Account, on Oath, of the 
Times of receiving the ſaid Letters :—and he fewore that, the Letter of 
11th Jan. was received 19th Mar. —and, that of 7th Feb. in May (but 


and Cargo; 


mentioned not what Day ;—though he had, in Converſation with ſome: of 


the Underwriters, after the Loſs, accidentally ſaid that it had been received 


a Month before either of the two laſt Policies were made) that the Letter of 


4th 


ne 9 PN NE CCC Cen CCC CCL — — 
c y eg ly or gu gn 2h 
. BY 34 bi bs r „ F.. ̃⅛ nuſif 3X we FERGIE 88 12 0 We) 
5 * 4 2 27 1 5 VE. * A: - 7 238 0 r £ 5 n SS OY » 


WE ry 2 "AF, * 3 FO 2 
8 N 5 8 * 


> F 
$5 IP 1 


> 


15 
ys 
15. 
NN 
I 
hd 
x2 
5 
7 
3 
4 
8. 
4 
2 


ſaid Brig, S- G 


PRELIMINARY DISCOURSE «i 


xlix 
4th Feb. was received 19th May, that thoſe of 12th and 19th Mar. and 2d 
April, were received in May, and that the Letters of qth, 14th, 17th, 21ſt 
Feb. and 18th Mar. were received previous to the underwriting the two 
Policies, in May, that he had deſtroyed the Covers of thoſe Letters, and that 


of 7th Feb.; and could neither recol/e{{ the preciſe Days on which, nor the 


c 


not ſince proſecuted his Actions at Law againſt thoſe Underwriters, who 
refuſed to pay; and the Reaſons are very obvious: —beſides, that there was 
no Authority for making the laſt two Policies at all ; and, that the Inlere/t 
was underſtood, by the Houſe at Gt, to be ſully covered, by the 7 
Inſurance of 5000. N. B. The Letter of the 2d April, mult have 
been received before the 28th May ; becauſe the Underwriters diſcovered 
Proof that the Aſſured then knew, that the S G , had departed 
from the Coaſt the 15th Dec. 1776. — Moreover, there was actually 
arrived in London, an Antigua Gazette, of 19th April 1777, wherein was 
printed a Letter from Granada of 22d Mar. mentioning that the faid Brig 
8 — , as allo another Ship, called the St. George, Capt. 
Moore, had been taken, and carried into Martinico ; which latter Capture 


was, accordingly, inſerted in Lloyd's Book, 26th May ; but that of the afore- 


Ships by which, ſuch Letters had been received.” The ſaid Aﬀured hath 


, was not inſerted. 


20. A Cano of Rum was inſured, in the H—l—ry, Capt. B——9, 
from Jamaica to Limerick. It appeared, afterwards, from the Papers and 
Letters exhibited, that ſhe was a very old, and very bad Veſſel: the 


Aſſured himſelf ſtiled her, in one of his Letters, to his Agent in London, © a 


mere old Tub; but, it happened that no other Ship could then be engaged 


at Jamaica, to take the ſaid Cargo.—The Maſter's Proteſt ſet forth that, 


in coming out of Kingſton Harbour, ſhe touched the Ground, got a little 


Damage, and put back to repair it ; ſoon ſailed again, was very leaky during 


all the Voyage; they were continually in Fear of her foundering; pumped 


out great Quantities of Rum, from Time to Time; that, even after ſhe arri- 
ved at Limerick, ſhe was ſo crazy that ſhe overſet at her Moorings :—and, 


On the 
whole, the Aſſured ſtated a Deficiency of Rum, between the orzginal Quan- 
tity, as her Invoice, and the Quantity actually landed, of nearly 14 per Cent ; 


that about 12 Cafes, Part of the Cargo, were landed empty.” 


_ —which he demanded, and inſiſted upon, as a Ly/5 from the Underwriters : 
two or three of whom, having examined the Accounts and Papers, refuted 
to comply with it; alleging that, beſides the Deduction which ought to be 
made of the 'cuſtomary Allowance, for LEAKAGE, they were of Opinion that 


N no 
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no Part of the Deficzency could be juſtly chargeable to them; becauſe it was 
natural to ſuppoſe, even from the Words of the Proteſt, that the whole Loſs 
aroſe from Leakage, bad Caſks, the Crazine/s and Labouring of the Ship, at 
Sea, &c,—However, the Underwriters offered to pay the Deficiency, after 
dedufting the uſual Leakage ; but, the Aſſured cauſed Actions at Law to be 
ſerved upon them, even in LLoyD's Coffee-Room ; and ſome of them, not 
chuſing the Trouble, &c. of a Litigation, nor even to make a Calculation, 
were intimidated, and paid the whole Demand : and the Attorney was, 
in Conſequence, proceeding againſt the others, who would have done the 
ſame ; but one of them went, and warmly remonſtrated to him, and the 
Aſſured's Agent, againſt ſuch a Conduct (eſpecially as they had refuſed a 
Propoſition from the Underwriters, for an Arbitration)——and, at laſt, 
although he did not convince them that Nothing was juſtly due from the 
Inſurers; yet, he ſucceeded in terminating the Diſpute, by ſettling 5 
158. per Cent, including the Charges already occurred (which, otherwiſe, 
might ſoon have been exorbitant) inſtead of 14 per Cent, as an AVERAGE, 
upon the Amount of the Cargo, which was about F 4500. 
on this Policy, had underwritten ¶ 200 each. 


21. Ixrostrioxs have been frequently practiſed, in obtaining Returns 


of Premium, for Convoy, by Means of Sailing Orders, or Inſtructions, 
which though /gned by Captains of Men of War, yet, ſometimes, not being 


directed to any Maſter, nor having any Ship's Name mentioned, nor any 
Date, have been procured, collu/ively, by Maſters, &c. whole Ships have 


actually ſailed without Convoy ; and, who have inſerted, or cauſed to be 
inſerted, in ſuch Sailing Orders, Directions to themſelves.—Such Returns 


have alſo been ſometimes made, barely on Letters, and on Certificates from 
Maſters of Ships, known to have ſailed with Convoy ; purporting that other 
Maſters have done the ſame ; which has, afterwards, been diſcovered to be 
falſe. It would be eaſy to remedy thoſe Deceptions, by the Admiralty giving 
Directions for a more certain and regular Mode of fgning, dating, directing, 


and delivering ſuch Sailing Inſtructions, by the Captains of Men of War ;—and 


by the Underwriters requiring ſhort Afidaunts to be made at the Foot of them, 
by the Maſters of Ships, of their having ob/erved them, to the beſt of their 
Power :—as well as by authentick Lys (which are, now, ordered to be 
procured from the Admiralty; whereunto are annexed Remarks, by the 
Captains of the Men of War, on the Miſbehaviour and Non-obſervance of 
Maſters) of Ships which have departed with Convoy.——lt is likewiſe a 
Fact, that Returns of Premium for Convoy have been wrongfully obtained, 


where 


The Inſurers, 
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where the Policy was originally underwritten at a certain Premium, profeſſedly 
in Conſideration of there being, then, no Return inſerted; but which has 
been ſoiſted into the Policy, long after ; the Ship happening to have ſailed 
with Convoy, contrary to the Aſſureds firſt Expectation; who meant to ſave 
2 or 3, or more per Cent, by the Underwriters taking the Chance of the 
Voyage, with or without Convoy, at ſo much / than the full Premium. 


22. Tut B Pp., Capt. B—, (or Capt. W——, being 
maſked, and having two Maſters) inſured from Dublin to Bourdeaux, had 
Proviſions on board, contrary to an Embargo, and being chaſed near 
Bourdeaux by an Engliſh Man of War, returned; and came, at laſt, 4 
Months after her Departure from Dublin, to London ; having Clearances for 
this Port. —The Underwriters, without being informed of the Rz/que they 
had run, by the Veſſel having actually been near Bourdeaux, narrowly eſcaping 
the Man of War, and being 4 Months at Sea, were requeſted to make a 
Return of Premium of 2 per Cent, on the Pretence of 4% Riſque to London 
than to Bourdeaux; and, as if ſhe had come dtrettly from Dublin. Several 
of them made the Return, without any Enquiry ;—others refuled, ſeeing 
too plainly the IuPOSTLTION. 


23, VERY great Errors, and unjuſt Demands, are continually made, 
and acquieſced with, in Regard to SaiLoRs' WAGES, in Caſes of Wreck, and 
Salvage :—for the Elucidation of which, as well as of all other Matters, the 
Reader muſt be referred to their proper Places, in the ſublequent Work. 


TE foregoing are only a few plain, and late Specimens (accurately ſtated) 
where Underwriters have been greatly injured, by 1MPLICITLY FOLLOWING 


EACH OTHER ;—having it, at the ſame Time, in their Power to avoid it, had 


they given a little ſuitable Attention to Facts, Papers, Circumſtances, Dates, 
&c,—or tolerably underſtood the Nature of the Affairs before them. 


Ir many fimilar Inſtances, and a Variety of others, as remarkable, have 
occurred, and are dazly occurring 
Matters of AVERAGE 


particularly, and amazingh, in 
even within the Knowledge of one Perſon ;—what 
Volumes of this Nature: might not be formed, could Communications be 
obtained of ſuch Tranſactions with the Generality of Underwriters *—and, 
how much more ſo, of the numerous concealed and undiſcoverable Frauds, and 
Impoſitions upon them; beſides all ſuch as they do detect, and oppole? 
It would be a very curious Collection; and, perhaps, of itſelf, like a Mirror, 


more 
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no Part of the Deficiency could be juſtly chargeable to them ; becauſe it was 
natural to ſuppoſe, even from the Words of the Proteſt, that the whole Loſs 
aroſe from Leakage, bad Caſks, the Crazine/s and Labouring of the Ship, at 
Sea, &c. However, the Underwriters offered to pay the Deficiency, after 
dedufting the uſual Leakage ; but, the Aſſured cauſed Actions at Law to be 
ſerved upon them, even in LLoyD's Coffee-Room ; and ſome of them, not 
chuſing the Trouble, &c. of a Litigation, nor even to make a Calculation, 
were intimidated, and paid the whole Demand: and the Attorney was, 
in Conſequence, proceeding againſt the others, who would have done the 
ſame ; but one of them went, and warmly remonſtrated to him, and the 
Aſſured's Agent, againſt ſuch a Conduct (eſpecially as they had refuſed a 
Propoſition from the Underwriters, for an Arbitration) and, at laſt, 
although he did not convince them that Nothing was juſtly due from the 
Inſurers; yet, he ſucceeded in terminating the Diſpute, by ſetthng {5 
158. per Cent, including the Charges already occurred (which, otherwiſe, 
might ſoon have been exorbitant) inſtead of 14 per Cent, as an AVERAGE, 
upon the Amount of the Cargo, which was about FZ 4500. The Inſurers, 
on this Policy, had underwritten ¶ 200 each. 


21. InyosITIONS have been frequently practiſed, in obtaining Returns 
of Premium, for Convoy, by Means of Sailing Orders, or Inſtructions, 
which though /igned by Captains of Men of War, yet, ſometimes, not being 
directed to any Maſter, nor having any Ship's Name mentioned, nor any 
Date, have been procured, colluſively, by Maſters, &c. whole Ships have 
actually ſailed without Convoy ; and, who have inſerted, or cauſed to be 
inſerted, in ſuch Sailing Orders, Directions to themſelves.—Such Returns 
have alſo been ſometimes made, barely on Letters, and on Certificates from 
Maſters of Ships, known to have ſailed with Convoy ; purporting that other 
Maſters have done the ſame ; which has, afterwards, been diſcovered to be 
F{alſe.—It would be eaſy to remedy thoſe Deceptions, by the Admiralty giving 
Directions for a more certain and regular Mode of Agning, dating, direfling, 
and delivering ſuch Sailing Inſtructions, by the Captains of Men of War ;—and 
by the Underwriters requiring ſhort Afidavits to be made at the Foot of them, 
by the Maſters of Ships, of their having ob/erved them, to the beſt of their 
Power :—as well as by authentick Lys (which are, now, ordered to be 
procured from the Admiralty; whereunto are annexed Remarks, by the 
Captains of the Men of War, on the Miſbehaviour and Non-obſervance of 
Maſters) of Ships which have departed with Convoy.——lt is likewiſe a 
Fact, that Returns of Premium for Convoy have been wrongfully obtained, 

where 
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where the Policy was originally underwritten at a certain Premium, profeſſedly 
in Conſideration of there being, then, no Return inſerted; but which has 
been ſoiſted into the Policy, long after ; the Ship happening to have ſailed 
with Convoy, contrary to the Aſſureds firſt Expectation; who meant to ſave 
2 or 3, or more per Cent, by the Underwriters taking the Chance of the 
Voyage, with or without Convoy, at ſo much / than the full Premium. 


22. Tut B——— P— —, Capt. B—, (or Capt. W——, being 
maſked, and having two Maſters) inſured from Dublin to Bourdeaux, had 
Proviſions on board, contrary to an Embargo, and being chaſed near 
Bourdeaux by an Engliſh Man of War, returned; and came, at laſt, 4 
Months after her Departure from Dublin, to London ; having Clearances for 
this Port. —The Underwriters, without being informed of the Rz/que they 
had run, by the Veſſel having actually been near Bourdeaux, narrowly eſcaping 
the Man of War, and being 4 Months at Sea, were requeſted to make a 
Return of Premium of {2 per Cent, on the Pretence of 4% Riſque to London 
than to Bourdeaux; and, as if ſhe had come directij from were 


of them made the Return, without any Enquiry ;—others refuled, ſeeing 
too plainly the ImeosITION. | 


23. VERY great Errors, and unjuſt Demands, are continually made, 
and acquieſced with, in Regard to SaiLorRs' WAGs, in Caſes of Wreck, and 
Salvage :—for the Elucidation of which, as well as of all other Matters, the 
Reader muſt be referred to their proper Places, in the ſubſequent Work. 


Tue foregoing are only a few plain, and late Specimens (accurately ſtated) 
where Underwriters have been greatly injured, by 1MPLICITLY FOLLOWING 
EACH OTHER ;—having it, at the ſame Time, in their Power to avoid it, had 
they given a little ſuitable Attention to Facts, Papers, Circumſtances, Dates, 
&. or tolerably underſtood the Nature of the Affairs before them. 


Is many fimilar Inſtances, and a Variety of others, as remarkable, have 
occurred, and are daih occurring 


particularly, and amazingly, in 
Matters of AveR aGE——even within the Knowledge of one Perſon ;—what 
Volumes of this Nature: might not be formed, could Communications be 
obtained of ſuch Tranſactions with the Generality of Underwriters ?—and, 
how much more ſo, of the numerous concealed and undiſcoverable Frauds, and 
Impoſitions upon them; beſides all ſuch as they do detect, and oppoſe? 
It would be a very curious Collection; and, perhaps, of itſelf, like a Mirror, 


more 
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more than any Thing elſe, expoſe the |Crines and Forttts, which 
But theſe Things, even when dif- 


reign in the Buſineſs of Inſurance. 
covered, being generally ſuffered to paſs into Oblivion, without meeting with 
that Indignation, and Reſentment, which they merit, perpetually recur. 


Tux following is, however, one ſtriking Inſtance of the Contrary; and 
may ſerve to prove, inconteſtably, the great Propriety and Eſicacy of 
eſtabliſhing ſome ſuch As$0C1aT10N, and alſo AC ABLE JUDICATURE,* as 
have been herein before ſuggeſted; ſince more was effected at only one 
Meeting of the Inſurers, Merchants, &c. by a Reſolution amongſt themſelves, 
than could have been done by jiſty Law Suits. 


A very extraordinary Innovation was lately attempted to be made in 
the long eſtabliſhed printed Form of Policies of Inſurance ; by cauſing the 
following Words to be inſerted (printed) in the Body thereof; immediately 


aſter the Words © Rate and Quantity of his Sum herein aſſured ;” viz. 
And it is agreed by us the Inſurers, in Cale any Loſs, or Average (or 
Return of Premium) ſhall happen to the Ship, or Goods, hereby aſſured, 
that we will allow the Balance of our reſþeftive Accounts, due to us from the 
Perſon or Perſons to whom we ſhall underwrite this Policy, towards the 
Payment of ſuch Loſs, Average, or Return; or ſo much of ſuch Balance as 
the Lols, Average, or Return may amount to.“ Alſo, at the Bottom of 
the Policy, in ſmall Print, the following Words, viz. * It is particularly 
agreed that any ſufficiency of the Ship, or Deviation of the Maſter, un- 
known to the Aſſured, ſhall not prejudice (nag Inſurance.” 


THESE Clauſes, eſpecially what relates to Deviation, had been very in/idi- 
ouſly, and very fraudulently oed into ſome Policies ; which were under- 
written to large Amounts: and not the leaſt Intimation thereof was given to 
the Underwriters of them; till, having accidentally diſcovered them, they 
were very juſtly alarmed at a Proceeding which ought to cover the Authors 


and Abettors of it with Shame and Confuſion ; whatever might be their 
Rank, as Brokers, or otherwiſe. 


ACCORDINGLY, thoſe Innovations have been intirely exploded, and 
loudly reprobated, by the general Voice; and the long accuſtomed printed 


* When the Plan of ſuch a Judicature ſhould be duly formed, and improved ; it would be vety 
Proper to apply to the Legiſlalure Tor an Eſtabliſhment of it's Authority, by an Act of Parliament. 
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Form of Policies confirmed, at a numerous Meeting of Merchants, Inſurers, 
and Brokers, held at LLoyp's Coffee-Houſe, 12th January 1779, for that 


Purpole :—tor, were they in the leaſt countenanced, or could ſuch occaſional 


and crafty Interpolations, even of a ſingle Word, or Variations from the 


general, ſettled, printed Form of Policies, receive a Sanction in our Courts, 


it would unhinge the whole preſent Syſtem of Juriſprudence reſpecting them; 
which has been founded on that /et/ed Form :—and this, being notorious, 


and generally underſtood, is not ſuppoled, or expected, to be read by 


Underwriters, when they ſubſcribe it; but the Honeſty of the Broker is 
always relied on, that there is no Forgery impoſed upon them, in that 
Reſpect :—otherwile, it would become abſolutely neceſſary, for every indi- 
vidual Inſurer, to examine very narrowly, and even verbatim, every Policy, 
before he underwrites it, leſt new Terms ſhould be added, or old ones altered ; 


which would not only be impracticable, but quite fruſtrate the Execution of 
the Buſineſs itſelf. 


| 


Wirnour animadverting upon the ſeveral private, ſubtile, and /e 
intereſted Purpoſes, deſigned to be anſwered by the beforementioned, or 
ſimilar Interpolations; or, how far they might, or might not really oþerale 
in Law, or Juſtice ; which 1s very queſtionable, with Regard to ſeveral Caſes 
that might happen; and, particularly, with Reſpect to third Perſons, as 
Aſſignees of Bankrupts, &c. I think it may be aſſerted, that they would be 
an Inlet to ſtill more frequent and violent Frauds, Confuſion, and extraordi- 
nary Litigation:——eſpecully the Introduction of the Words, any Deviation 
of the Maſter unknown to the Aſſured {hall not prejudice this Inſurance,” 
would be big with certain and conſtant Colluſion, Deceit, and Perjury ; 
and, productive of ruinous Injuries to Inſurers, 


Tux Clauſe, relating to Þ/ufficiency of the Shzp,” though it had been 
inſerted for ſome Time before, at the Bottom of ſome Policies, was by no 
Means general :—it took it's Riſe from the ſtrongly and repeatedly conteſted, 
and remarkable Caſe of the Mills Frigate, in 1764; the whole of which, with 
all the Arguments and Reaſons, fro and con, relative thereto, are in the 
Author's Poſſeſſion, and will be communicated in their proper Place. 


In the mean Time, it might be aſked, as to the Interpolations which have 
been complained of, —Whether eminent Brokers, &c. of extenſive Buſineſs, 
who have commonly large Balances in Hand, due to Underwriters, might 


not, in /ecret Connection, or Participation, with other Perſons, become alſo 


O Builders, 
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Builders, Owners, Dock Maſters, Repairers and Patchers up of Ships, Con- 
traitors, Merchants, Freighters, &c. &c. and, acting in all or ſeveral of 


theſe Capacities at the ſame Time, inſure their own Ships, and Cargoes, at 
high Valuations ; avail themſelves of the aforeſaid Clauſes, reſpecting Inſuffi- 
ciency, and Deviation, unknown to them; grow very rich indeed, by Means 
of thoſe and other advantageous Clauſes; and by detaining and ſecuring, in 
their own Hands, the Balances which might be due to the unfortunate Dupes, 
the Inſurers >—who might, as many would, inevitably, through ſuch Ma- 
nauvres, become inſolvent: for, Maſters of Ships, who now, frequently 
enough, deviate without Detection, might then, and certainly would, collu- 
ſively or otherwiſe, make /everal Voyages inſtead of one; or, with Letters of 
Marque, cruize half over the World, at the Riſque of the Underwriters :— 
and, ſuch Brokers, privately ſo intereſted in many Ships, &c. on which they 
| made Inſurance, might, in Caſes of Diſpute, even have Opportunity, unſuſ- 


pected, to appear as Evidence in their own Cauſes. Divers other ſerious 
Evils would, from Time to Time, grow out of ſuch entrapping Innovations, 


and Interpolations. 3 


| Wirn Regard to Inſurance Broxtrs, in general; the Conduct of 
| ſeveral of them is, undeniably, in many Reſpects, very reproachable : and, 
| no inconſiderable Part of thoſe Diſorders, and Diſputes, which occur, and 
have already been enlarged upon, may be juſtly attributed to their Inability, 
Diſingenuouſne/s, and Ill Manners; or, to their Self-Intereſt, Partiality, and 
Colluſton, in favour of the Inſureds, their Employers, or otherwiſe ; coun- 
tenancing, abetting, and taking, in numerous Inſtances, every Advantage, 
howſoever unreaſonable, to the manifeſt Prejudice, and often very great 
Wrong of Inſurers ; as well in the procuring Policies to be underwritten, as in 


the ſubſequent Tranſactions, reſpecting Loſſes, Averages, Returns, &c. 


in all which, ſo far are divers Brokers from acting with that due Regard to 
Equality, and Juſtice, which is their incumbent Duty, in obtaining and 
giving fair and proper Informations, and Explanations ; and, in Attention 4 
to the juſt Requiſitions, Complaints, and Reaſons of Inſurers; that /ome of 4 
them become, not unfrequently, though on ſeveral Occaſions unperceived, 
the very Inſtruments of the greateſt Deception, and injury; ; and, conſequently, 
the Promoters of Diſcord, and Litigation. 
In other Countries, the Ręſtrictions which all Brokers are laid under, by 
Law, touching their Competency, and Conduct, render them, as they ought 
to be, the Agents, or Servants, of the mercantile Public but, in 
I ENGLAND, 
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NGLAND, Inſurance Brokers are permitted to aſſume the Aſcendency, as 
Principals ; and to become, in Fact, the Maſters, who preſcribe, dictate, 
and govern, almoſt every Thing, relative to that Buſineſs; with but little 
Regard to any certain Principles, Rule, Method, Order, or Control, what- 
ſoever.—In ſhort, thoſe Affairs, in great Part, run riot: Brokers are, at the 


ſame Time, Merchants and Inſurers ; and, Merchants and Inſurers are, at 


the ſame Time, Brokers. Why do not Apothecaries att, alſo, as 
Phyſicians ; Parſons, as Clerks; Attornies, as Counlellors ; and vice verſa 2— 


The Law, for the moſt Part, confines each of theſe to his particular Sphere. 


IT is not within the intended Limits of this pre/atory Diſcourſe, to enter 
into an Enumeration of various Inſtances of the Irregularity, Inexpertne/5, 
and Culpability of ſundry Brokers; nor, to expatiate on the proper Means 


of Regulation, and Reformation ; which are, however, indiſputably very 


needful, relative as well to their QUALIFICATION, and impartial Execution 


of their Buſineſs, as to their Accounts, Payments, Allowances, and perſonal 
Behaviour; their Connections, Participations in Ships, and Cargoes; their 
underwriting to each other; and ſeveral other Particulars :—all which, it has 
been thought abſolutely neceſſary, in forergn maritime Countries, preciſely 
and reſpectively to preſcribe, or proſubtt ; and to regulate, by public Authority, 
under the Obligation of an OaTn; as alſo, in extraordinary Caſes, ſevere 
Pains, or Penalties, beſides Diſiniſſion from Office, &c. for Non-obſervance; 
—but, in which, the Laws of this Country are intirely deficient. 


I sHALL, therefore, reſerve the ſundry very intereſting Matters, and 
Obſervations, which I have to communicate, concerning BRORkERS, for 


a more ſuitable Place: 
of bearing Teſtimony, and doing all due Juſtice, to the Honeſty, Integrity, 
and Abilities, of ſeveral Gentlemen, now employed in this Profeſſion; whoſe 


making Uſe, however, of the preſent Opportunity 


Demeanour, in the Exerciſe of it, merits the higheſt Efteem of the Parties 
between whom they tranſact, and the Imitation of the Reſt of their Brethren. 


Ir would be highly improper, on Occaſion of theſe Animadverſions, 
to let another great Evil, which by far too much prevails in LLovy D's Coffee- 
Houſe, and, ſometimes, fatally for thoſe who are concerned in it, elcape 
Remark :—I mean, what is called Speculation, or GAMING PolLIciESs ;— 
often ſet on Foot, and promoted, for many Thouſands of Pounds, even by 
Merchants, Inſurers, and Brokers, who in other Reſpects ſtand fair in the 
Eye of the mercantile World, as Men of Rank, and Reputation. Theſe 
Things 
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Things are, undoubtedly, not only diſgraceful to the otherwiſe Reſpettability 
of the Characters engaged in them; but are of very hurtful Example ; tend 
to ſap, and do really much affect, not only the Solidity, and Credit, of 
private Perſons in the commercial Claſs, but the national Intereſt :—for, they 
render Inſurers ſuſpected, —Foreigners apprehenſive, the Security of Com- 
merce precarious,—contaminate Probity,—create IIl-Will, as amongſt other 
Gamblers, —produce Lame Ducks, —and may in Time introduce, at LLoyp's 
as well as JONATHAN's, ſuch appoſite and polite Appellations as Bull and 
Bear :—and, therelore, this Sort of Contracts, or Waczrs, ought not only 
to be intirely diſcountenanced, and rendered null, by Law,—as 1s done, by 
the late Act 14 Geo. g. c. 48; making vord all Inſurances on Lives, or 
any other Event, or Events, except ſor the Value of the Intereſt of the Inſured 
therein; and, unleſs the Name of thoſe who are to be benefited by ſuch 


Inſurance be n/erted in the Policy ;—but, ſome proper Stigmas, or Penal- 
ties, ſhould alſo be inflicted upon thoſe concerned in them. 


Long before that Statute, Inſurance was confidered, in our Courts, as 
may appear by ſeveral Adjudications, as an © Indemnity only for real Loffes ; 
and not as the Means for deſigning Men to make improper Gains :'—and, 
Lord Hardwicke ſaid, *©* Inſurance implies an Intereſt, a Property in the 
Thing inſured ;—1s not to cover an imaginary Profit, but to ſecure real In- 
tereſt : and, that he remembered that Policies made Intereſt or no Intereſt, 
were called fraudulent; and were, latterly, allowed only with Reſpe& to 
foreign Commerce, for political Reaſons ;* which he ſtates. —Sadlers Comp. 
v. Badcock.—Again ; ** Inſurance was firſt ſet up for the Benefit of Trade, 
Kc. but if ſuch ill Practices (as inſuring without Intereſt) were uſed, it would 

turn to the Ruin of 'Trade.”—Wittingham v. Thornborough, in Chan.— 
Divers other Authorities might be quoted to the like Effect; and, proving 
that Engagements of the Nature of WAE RS, under the Sanction, and 
Form of Inſurance, the Fruits of Idleneſs, without Relation to what may be 
called Buſingſ, were, formerly, deemed not to Merit the Countenance of 
Law.“ However, the Matter of Inſurance, Intereſt or no Intereſt, with 
Reſpect to Ships, and Merchandiſes, was, on Account of the great Frauds, 
and Deceit, prattiſed therein, expreſly projubited by Statute, 19 Geo. 2. 
e. 97 except on hrivate Ships of War, for Account of the Owners ; 


and, on Effects from any Ports in Europe, or America, in the Poſſeſſion 
of the Crowns of Spazn, or Portugal. | 


FRonu all that has been ſaid, let it not be imagined that it is intended, in 
the ſmalleſt Degree whatever, to promote or favour any Thing, on the 


Part 
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Part of Inſurers, of the Nature of Cavil, Diſþute, or Want of curre 


nt. 
Condutt. Alas! to what End ſhould they cavil? to an infallible, and 


: heavy Expence of Litigation, as well as incurring the meaneſt Malevolence, 
: if without the moſt ſolid and irrefragable Grounds :—on the Contrary, the 
i profeſſed Drift of this Diſcourſe, and of what is to follow it, is to remove, 
as much as poſſible, the Prevalency of thole CausEs, from the very Nature 
6 of which Diſpute muſ? frequently ariſe, and cannot be avoided :—but, in 
every Inſtance where Circumſtances appear air, open, and unſuſpicious; 
and that Inſureds and Brokers are candid, communicative, honeſt ;—the 
former, in their original Inſtructions, Orders, and Informations; the Latter, 
in being willing and diſpoſed to rectify Miſtakes, and Errors; and both, to 
detect Fraud and Impoſition ;—Then, and in every ſuch Cale, Inſurers ought 
always to give them the Advantage; and, intirely diſregarding [mall Matters, 
ſettle and pay every juſt Claim readily, freely, generouſly :—without which, no 
more than without Good Faith, and Honour, on the Part of the Aſſureds, 
their mutual Intereſt, or Safety, cannot be preſerved. 


e 


r 


r 


Bur, in the Name of Common-Senſe, and for the Sake of common Ho- 
neſty and common Juſtice, let Inſurers have, at leaſt, farr Play: let them 
E not be deceived, tricked, ſometimes in/ulted, and even defamed, when That 
: 1 only is what they require :—ſince it muſt be acknowledged that an [n/urer 

4 always reſts on very unequal Ground; is ſubject to every Species of /lufron, 
Sophiſtry, and Subterfuge, from all the Parties combined, or concerned on the 
Side of the [n/ured ;—that he lands alone, relying on, confiding in, the — 
Truth and fair Dealing of the Contractors with him; acts merely on the | 
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In Truth, I believe that, be the Cry even as loud as that of Hounds after 
a Hare, which is ſometimes the Caſe, the Inſtances are very few, where Under- 
writers are ſo weak, and regardleſs of the Con/equences, as to litigate, or 
diſpute without any real, or apparent Cauſe ;—or where there is no Eva/ion, 
and Denial of fair and ſatisfactory Explanations, on the Part of the Aſſured, 


or Broker ;—although, from what has been remarked, it cannot be deemed 
extraordinary, if they be ſometimes miſtaken. 


by defenſive ; has it not in his Power to uſe any Sort of Deception ; or take any 
9 ſecret Advantage whatever of them; and can neither elude, nor alter the 
"x Force and Obligation of his Signature. 


Thar all theſe Things are ſo, as have been herein repreſented, cannot 
be denied. —It muſt, therefore, I think, appear evident that Nothing could 
P 


have 
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have a greater Tendency to rectily, and remedy the various Inconveniences 
and Abuſes complained of; and which ſo much affect all Parties, either 
directly or conſequentially ; than for all Perſons concerned in Matters of 


Inſurance to endeavour to make themſelves well acquainted with them: 
and, to this End, that every Thing theoretical and practical relating to that 
Subject, were collected, methodiſed, and publiſhed, in a Manner well 
adapted for immediate Inſpection, and general Comprehenſion, as far as 


_ be practicable, in every Point that might occur. 


AND, bene the Laws, Doctrines, Rules, Uſages, and Pradlice of Inſu- 
Yance, will now be found to form, zn the whole, a very extenſive, complicate, 
and difficult Science; requiring much Study to attain completely; neverthelels, 
from the Commencement of the Practice of Inſurance, to the preſent Time, 
the Legiſlatures, eminent Lawyers, judicious Merchants, and others, of all 
the principal maritime States of Europe, have furniſhed us with many wile 
Ordinances, prudent Regulations, and uſeful Inſtructions, founded on their 
reſpective Knowledge and Experience, touching a very great Variety of Par- 
ticulars :—from which, as well as from the Laws, numerous Deciſions, and 
valuable Books of our own Country ; and, from an attentive Obſervation, and 
due Reflection upon what is actually paſſing in our own Times; may be 
deduced a comprehenſive, practical, and very ample Inſtitute of every Thing 
that is needful to be known, concerning the very fruitful, and indeed i ꝛnex- 
hauſiible Subject 1 in Queſtion. 


GREAT Alterations have been made in the Adminiſtration of private 


Juſtice, in the Courſe of the preſent Century: amongſt which, the great 


Syſtem of marine Juriſprudence, of which the Foundations have been laid, 


by clearly developing the Principles on which Policiks of IxsuRANcE are 
founded; and, by happily applying thole * to Particular Caſes. — 
4 Black. Com. 435! 


„Tur Learning relating to marine Inſurances hath, of late Sona been 
greatly improved, by a Series of judicial Deciſions; which have eſtabliſhed 


the Law in ſuch a Variety of Caſes, that they would form a very complete 


Title in a Code of commercial Juriſprudence.” —2 Black. Com. 431. 


Tur no Merchant, or Inſurer, in ENGLAND, of Erudition, Experience, 


Judgment, and Candour, hath hitherto undertaken to execute the uſeful and 
neceſſary, though very laborious Talk, abovementioned, is Matter of much 
Regret, 
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Regret, rather than Wonder; conſidering the great Expence of valuable 


the 
Tediouſneſs and Difficulty of procuring, examining, comparing, and ſeleQ- 


Time, and even Health, abſolutely requiſite for ſuch a Compilation: 
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ing all the needful Materials ; the conſtant Interference of it with other more 
immediate and daily Avocations, in the Proſecution of current Bulinels ; 
—and above all,—and than which Nothing is more ungrateful, nor more 
intimidating, the Prejudices, Envy, or Ill-Will, and eſpecially the partial 
Intereſts, to be combated ; and divers other diſcouraging Circumſtances. 


AND, therefore, notwithſtanding all my Relearches, I have not been able 
to diſcover, either in our own, orany other Language, any ſuch Work, com- 


poſed profeſſedly on the Subject of Inſurance in general. 


Mx. Macen's Eſay (publiſhed in 1755, in two Volumes, Quarto) is 
properly % called; ſeeing that, the few Pages, in the firſt Volume, of which 
only it conſiſts, though very judiciouſly ſelected, contain merely the general 
Rudiments of Inſurance;—and thoſe, chiefly, as obſerved in different 
foreign, Places; being, at firſt, publiſhed in Hamburg, 1733 but by no 
5 Means that full, and circumſtantial Information, on the very great Diverlity 
: of Matters, and Points, which, eſpecially ſince that Time, is become ne- 
ceſſary in this Country.——The Reſt of his firſt Volume is principally taken 
up with particular Caſes, or Adjuſtments of Loſſes, Averages, &c. which 
happened within his own Cognizance ; ſtated with extreme Prolixity, and 


Minuteneſs of Figures, Calculations, Tediouſneſs of Accounts, Forms of 
Invoices, Bills of Lading, Proteſts, Certificates, &c. &ec. with Marks, 


* 
. 


Buſineſs can think it otherwiſe than embarraſſing, and Time loſt, to peruſe. 
he 2d Volume is filled, intirely, with a Collection of fundry foreign 
Ordinances, Engliſh Acts of Parliament, and ſeveral of our Treaties with 
foreign Powers: —a conſiderable Part of all which relates to various Matters 
unconnected with Inſurance ; and, ſome other Parts are now obſolete, expired, 


3 Numbers, Items, &c. all at large : a great Part of which very few Men of 


tomry Bonds ;—the whole, with their Titles, Preambles, Formalities, 
intermixed Matters, &c. at full Length. 
Tux Inſufficiency, therefore, of that Work (which has, nevertheleſs, great 
Merit, and been of much Utility; and of which I ſhall, by and by, take 
further and due Notice) to anſwer, eſpecially in the preſent Times, the 


or no longer in Force together with ſeveral Forms of Policies, and Bot- 


Intention 


i 
l 
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Intention of thoſe immediately uſeful, practical, and extenſive Purpoſes, to all 
Perſons, which I have already ſuggeited an Idea of, muſt be obvious, 


Ix divers Books, on the Subjects of Law, Trade, &c. are to be found, in- 
termixed and diſperſed, ſhort Matters and Caſes relative to Inſurance :—ſuch 
as in MaLyNes's Lex Mercatoria;—MoLLoy de Jure Maritimo et Navali ;— 
BEAUWES's Lex Merc. rediv.—- POS TLETHWAITE's Dift.—CUNNINGHAM'S 
Laws of Bank Notes, Bills of Exchange and Inſurances ;—PARKER's 
Laws of Shipping and Inſurance, &c,—but, ſome of theſe, compriſing merely 
Notes, Abſtracts of Acts of Parliament, and adjudged Caſes; and others 
ſome Caſes at large; are, of Courle, very defective, in Reſpect of the vaſt 
Variety of Matters concerning 1n/urance in general: 


the laſt mentioned 
Book being ſimply a Collection of ſundry Statutes at large, and ſome adjudged 


Cafes, relating to Shipping, Navigation, Trade, Fiſheries, Colonies, In- 


ſurance, &c. The Index to them is remarkably neghgent, inaccurate, and 


in many Reſpetts uſeleſs. 


Sucn ſmall Portions of various other Books, which contain any Thing 
relative to Inſurance, are ſo confuſed, by being ſtuffed with miſcellaneous, 
incoherent, or antiquated Matters, that whoever ſearches therein, though 
with great Trouble, inſtead of finding Satisfaction, is only bewildered and 
confounded, | 


Iv Reality, it is diſionourable for our Country, diſcreditable to her Mer- 
chants and Inſurers, and very znconventent for all Perſons who are directly, 
or relatively, concerned about maritime, mercantile, and Inſurance Affairs, 
to have continued, even in the Zenith of her commercial Splendour, without 
any well compoſed Code, or Ordinance, conſiſting of Articles which might 
apply to the Occurrences of Inſurance in general, eſtabliſhed by public Au- 


thority; or any other authentic and comprehenſive Syſtem. of Regulations, 


or Inſtructions whatever, compiled and digeſted by able private Hands; to 


which conſtant Recourſe might be had, on all Occaſions : and which might 


have, in a great Meaſure, the happy Effect of preventing thoſe perpetual 
Miſunderſtandings, Altercations, and the ſeveral odzous Litigations that, in 


every Term, take Place; many of them even with Regard to Points, and 


Queſtions, which it might appear, from ſuch a Recourſe as abovementioned, 


* 


had already, long before, been diſcuſſed and decided in our Courts: but 
which, through the ſuperficial, random, and in/naring Manner in which 
this Buſineſs 1s uſually performed ; and the little Care that is taken, unleſs by 
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[x1 
a few Perſons, to underſtand, even the general Principles of it, are for the 
moſt Part unknown, or diſregarded ; and, by the very Perſons too who are 


chiefly intereſted in them; except when occaſionally ſought for, on their 


Behalf, by Lawyers. 


Tu foregoing Conſiderations, derived from the deliberate Attention, Expe- 
rience, and conſtant Obſervation of many Years ; founded alſo on a Con- 
viction of the Truth and Certainty of all that hath been repreſented, with 
Regard to the numerous Evils which are ſo aſtontlungly prevalent, and daily 
increaſing in the PRACTICE of Inſurance; and, of the conſequent public In- 
convenience, as well as private Milchiets which ariſe from them; thoſe Con- 
ſiderations, I ſay, conſtitute the genuine Motive of this Addreſs : which is 
not intended merely to deſcribe, and deplore thoſe Evils; but, to offer what 
it is preſumable may prove, in a conſiderable Degree, the Means of Remedy, 
or Prevention, for the future; by ſubmitting to the Attention of the Public 


the following /ummary Account of an entirely new and copious WoRK, which 


vill ſucceed this Diſcourſe, on the Subject of Ix$URANCE n general, 


E nie DE $16 . 


T HE very great Variety, Intricacy, and uncertain Circumſtances of the 

Objects of INSURANCE, render it incapable of being reduced to a 
regular SYSTEM, like the general and fundamental Arts and Sciences :— 
we muſt, therefore, be content with * tracing the wandering, though true, 
Outlines of it, as accurately as the Nature of it will admit; and marking 


the /al/e Ways, and dangerous Paths, which ought to be avoided,” 


I yrROPOSE, then, to form an ample, yet /elef{ Dictsr of all the 
Matters whatſoever, which in any Wile relate to Inſurance :—by entering 


into this Subject at large; and by reducing to a compact, methodical, and 
convenient Form, and Order, tor general and common Ule, all the requiſite 
Parts of the confuſed Maſs of Learning and Materials relative to it ; which 
lie indiſcriminately diſperſed, and blended with an Infinity of other 
Matters, quite unconneRed with it, in a great Number of Books, as well in 
foreign Languages as our own ;—and, to illuſtrate the ſame with ſundry new 
and curious Particulars, practical Obſervations, and Remarks. —— The 


whole intended to form a complete Bop of ELEMENTARY, JUDICIAL, 
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and EXPERIMENTAL Knowledge of INSURANCE ;—diſpoſed in ſuch Man- 
ner as may be the beſt adapted to convey to every Reader immediate, 
full, and ſatisfactory Information, upon every Head, or Point, that may be 
and calculated to afliſt, ſettle, and render 


needful, or likely to occur ; 
correct and uniform, the public Judgment; by a clear Inveſtigation, and 
Elucidation, of the Juſt RULES, and true PRINCIPLES of Inſurance, in all 
probable Caſes and Circumſtances; and by a Detection and Refutation of 


Various erroneous, and pernicious PRACTICES therein. 


SUCH 1s the general Scope of the Undertaking :—of which, what follows 


will convey a more comprehenhve Idea of the Extenſivengſ of 


H. fo oy Oey af, 
Which will compriſe, 


1. A N Arrangement, in ALPHABETICAL ORDER, of all the Subject 

Matters, under the reſpettive Heads, or Titles, to which they pro- 
perly belong :—This Method ſeeming to be, of all others, the beſt adapted 
for claſſing and comprehending, and the molt ſuitable and eaſy Vehicle of 
communicating, every Thing which relates to each particular 'and diſtin 
Object, which may be ſought for and far preferable to a more /ytematic, 


dilfuſe, or formal Treatiſe ; which few, eſpecially Men of Buſineſs, would 
have Leiſure to read, fewer retain, and wherein none could readzly find the 


Nor is any other Method what- 


Information he might be in ſearch of. 
ſoever more uſeful], in general, than the Alphabetical, to raiſe Contributions 


for the public Service, and to collect all that is worthy of being known on 


any Subject, into an agreeable, and immediate Point of View :—and, 


eſpecially, with reſpect to Matters of Inſurance, on Account of the Quantity 
and Variety of them; often ſeeming unconnetted with each other; but which, 


nevertheleſs, appertain to the ſame Head or Title. 


Tris Form is alſo the more eligible, as it affords Opportunity for the 
occaſional Definition, and Explication of ſundry technical Terms, or par- 
ticular Words, and Things : which hardly any other Mode would admit of, 
ſo as to be diſcerned, or found, without great Difficulty.—I have, therefore, 
choſen that MErhop of Communication, by which every one intereſted in 
the Subject of this Book may, even without much Study, or Application, 


ſupply himſelf inſtantly, by Inſpection only, with that particular Informa- 
tion 
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tion which he may want, as from a conſtant living Companion and 
Remembrancer; and, to render That attainable with Eaſe, and little Loſs 
of Time, which could not otherwiſe be acquired, during a whole Life, 


by thoſe who are merely in the Employment, or Rotation ot current 


Buſineſs. 


2. Nor only the Alphabetical, or Dictionary Form 1s judged to be the 
moſt proper for this Work; but the HEADS or TI T LES, ſo arranged, 
will be cho/en with due Care and Conſideration : and will alſo be ſuflici— 


ently numerous, for the Purpoſe of enabling the Reader to find ſpeedily, and 


with Certainty, any Information and Inſtruction which he may ſtand in Need 


of; as under each of thoſe Titles will be inſerted, and diſpoled in the moſt 
convenient Order poſſible, every Thing which diretiiy, materially, and 
principally belongs thereto; and under which it will moſt naturally, or 
likely be looked for. And, whatſoever other and further Information, or 
Matters, relative to the Subject of ſuch particular Head or Title, may be 
requilite, will be ſupplied and readily found by Means of 


3. REFERENCES from ſuch diſtinct Titles, to all ſuch other Heads, 
or Titles, under which may appear whatſoever is even collaterally, indirely, 
and diſtantly connected therewith. —Thele References will be very coptous ; 
and fo attentively adapted, as to lead the Reader to obtain full and 


ſatisfactory Intelligence, and Inſtruction, on whatſoever Matter, Queſtion, 
or Point he may be in ſearch of. 


4. ALL thoſe Matters and Objects which uſually, and at all Times, are 
liable to preſent themſelves, in the common Occurrences of INSURANCE, 
will, beſides what will appear under this general Title, in an eſpecial Manner 
be fully treated of, as practical Points, branched out under their particular 
and reſpective Heads ;—ſuch as, for Example, 

ABANDONMENT, ADJUSTMENT, BANKRUPT, BARRATRY, BoTTOMRY, 
BounTy, COMMENCEMENT (of Voyage, or Riſque) Couuissiox, Con- 
TRIBUTION, CUTTING, DEMURRAGE, DEPARTURE, Deviation, Dis- 
CHARGE, DiscounT, DisTREss, Dock, DocumtnT, DouBLE INSURANCE, 
DRAW BACK, Doris, EASTIx DIA Snies, Exp (of Voyage, or Rique) 
ESTIMATE, EVENT, EviDENCE, FIRE, FreIGuT, GOODS, ILLEGALITY, 
AnSoLvency, Insurriciency (under which Head will be inſerted the 


remarkable Caſe of the Mills Frigate) InSuRRECTION, INTEREST, Ix- 


TEREST OR NO INTEREST, JETTISON, LANDING, LEAKAGE, LidHTER, 


Lives, 
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Lrves, Loanixc Porr, Loss, LosT or Nor Losr, Lottery, Marker, 


MurTixy, Nzctss1TY, NOrIck, ORDER, OVERLOADING, OUTFIT, PERISH/ 
ABLE CommoniTirts, Pikacy, PREMIUM, PRIOR INSURANCE, PROFIT, 
Paonisited Goonrs, PRroor, PROTEST, PROviIsIONS, QUARANTINE, 
REGISTER, REGULATION, REINSURANCE, REPAIR, RESPONDENTIA, 
RESTRAINT, RETURN, RISQUE, RUNNING FOUL, SAILORS' Waces, 
SALVAGE, SEA-WORTHY, SHIP, SHIP OR SHIPS, SHIPWRECK, SHORT 
INTEREST, SLAVES, SMUGGLING, STOWAGE, STRANDING, THerrt, Time, 
Forar-Loss, ToucnuinG, UNLOADING, USAGE, VALUATION, VOYAGE, 
WACER, WARRANTY, WEAR AND TEAR, WRECK, WRITTEN CLAUSE ; 


and many others. 


Arp, as the Multiplicity of Particulars and Circumſtances, often very 
complex and intricate, which concern AVERAGES, and all partial 
L offes, are the molt difficult, and thorny, of any Thing belonging to Inſurance ; 
and the molt apt to produce Contrariety of Opinion, and Diſpute; and, in 
the calculating and ſtating of which, enormous Errors, Deceptions, and 
Hnþo/itions continually occur, to the great Prejudice and Wrong of one Party 


or another; particular Attention will be given to inſert under the Titles, 


AVERAGE, GENERAL AVERAGE, PARTICULAR AVERAGE, PreTTY. 


AVERAGE, ADJUSTMENT, CuTTinNG, DAMAGE, INTEREST, MARKE Tr, 
REPAIR, SALVAGE, STRAN DING, and ſeveral other Heads, immediately relative 
thereto, the moſt needful and practical Rules, Methods, and Obfervations ;— 


alſo uſeful Remarks under the general Title, CoMMoDITI1Es, with reſpect to 


their greater or leſs Riſque of Damage; as well as under the reſpective 
Titles of ſome particular Kinds of Commodities: - and eſpecially under Title, 
AVERAGE, will be found an approved general, or fundamental Rule, for 
lating every partial Loſs, or Average whatſoever, on Goods: which hath 
never appeared in any other Book :——and for Want of a clear Idea of which, 
many conſiderable Underwriters, Merchants, and Brokers, are very frequently 


engaged in warm Altercation : and pay, or receive, much more or leſs than 
they ought to do :—very ex/raordinary Inſtances whereof daily happen; 
and, of erroncous and falſe Adjuſtments, even to the Amount of 10, 12, and 
ſometimes 20 per Cent. or more, on large Policies. | 


/ 


5. As particularly incident to WAR, or HosT1L1T1Es :—befides what 


will be inſerted under theſe Heads generally ;—all Matters ariſing therefrom, 


and concerning or relative therto, will be fully ſtated, under the reſpeQive 
Titles, CarruRE, CONTRABAND, Convoy, CRUIZE, CRUTZER, DETEN- 


TION, 
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ION, EMBARGO, ENEMY, HosSTAGE, IxNvaston, L:tTEeR or MaRoquUE, 
MASKED SHIP OR PROPERTY, NAVY, NEUTRAL SIP OR PROPERTY, 
PRIVATEER, PRIZE, PROPERTY, RANSOM, RECAPTURE, REPRIZAL, 


SkA, SEIZURE, SHIPS or WAR, and ſundry others. 


Tur curious Queſtton, with Regard to the Advantage, or Di/advaninge, 
as allo, as to the Legaltty itſelf, even without parliamentary Prohibition, 
of inſur ing the Ships, or Property of Enemies, in Time of War, or Hoſtilities, 
will be diſcuſſed, under theſe general Heads :—all the Reaſons which have 
been urged for and againſt it, collected and abſtracted : with ſome new, 


and intereſting Ob/ervations, and other Particulars of great Importance. 


6. As it ſhould be a material Part of the Aim of all wiſe Regulations 
concerning Inſurance, to guard againſt, detect, and puniſh DECEPTION, 
IMPOSITION, and FRAUD ;—thele, throughout the whole Work, and 
in each reſpective Department of it, will be the conſtant Objects of 
Expoſition ; and, in the various Shapes they aſſume, eſpecially in Time of 
War, ſpecifically combated : all the Caſes, Rules, and Obſervations, ſeveral 
of which are 2n{rrely new, will have a Tendency to enable the Reader the 
more eaſily and expertly to perceive, prevent, or redreſs them :—and, to 
this Effect, befides what will be contained under the general Head of Fravo, 
there will be ſeen under ſundry other diltinet and ſeparate Heads, to whicli 
it refers, - ſuch as Commiss10n, CONCEALMENT, DATE, Derr, Dr via- 
TION, DocuMENT, EVIDENCE, INTELLIGENCE, Livets, MisREPRESEN= 
TATION, ORDER, OuT-PorRTs, PROFIT, PROOF, REPAIR, Sniy OR 
Sils, Toucaying, VALUAT1ON, WAR, and divers others, various In- 
ſtances, Methods, Hints, &c. concerning them; and towards the Deſlruttion, 


or Prevention, in a great Mealure, of that HYDRA, Fraud /—And, to this 


Effect, allo, 


7. Unvzr the Titles AGENT, BROKER, FREIGHTER, 


INSURED, INSURER, MARINER, MASTER, MATE, 


OWNER, PILOT, TRUSTEE, &c. will be compriſed many uſeful 
and important Matters, Laws, Rules, Cafes, &c. touching their reſpective 
Rights, Conduct, Duty, and Obligations, in all Tranſactions and Circum— 
ſtances, bearing Relation to Matters of Inſurance, which have hitherto 
occurred, or may probably ariſe :—not only with reſpect to the Heads 
referred to in the ſeveral preceding Sections; but elpecially AccounT, Bar- 


R RATRY, 
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RATRY, DAMAGdE, DEVIATION, EMBEZZLEMENT, ILLEGALITY, NEC· 
LIGENCE, PAYMENT, Policy, Turret, WaGces, and ſundry others. 


8. CoxcEtrRning POLICIES of Inſurance; and the various Matters 
and Circumſtances which peculiarly appertain to them, their Nature, Object, 
Utility, Effect: the Conſtruction, or true Import, and Operation of 
their ſeveral TERMS, and CLAUsEs, printed or written; the legal STAmPs ; 
and ſundry other Particulars requiſite to be known: 


full Information will 
be given, under Title PoLicy, and the other reſpective Titles, Heads, 
and Terms, to which it will refer, or which may have Affinity therewith ; 
interſperſed with ſundry Rules, Inſtructions, Cautions ; and Remarks, con- 
cerning the novel, looſe, vague, and catching Manner of wording the 
WRITTEN CLAUSES on ſeveral Occaſions : the Effect of BLanks 


frequently left, and of ALTERATIONS, Eraſures, Interlineations, Miſtakes, 
inconſiderately, and otherwiſe, made in them; 


ſtances, much Inconvenience, Deception, and conſequently Diſcontent, 
Diſputes, &c. from Time to Time, ariſe. 


9. LT 18 intended to exhibit a few ſelect FORMS of Policies, BorTOMRY 
Bonds, &c. as uſed at ſome of the principal maritime. Places of Europe, 
and by public ComreaNnits, or Corporations : 


not only as they are in 
themſelves curious; but, as furniſhing Matter for Speculation and Reflection, 
compared with each other, and with the Forms in Ule in ENGLAND. 
They will appear under the Titles, or Names of ſuch PLacts, and Com- 
panies reſpectively Hit being thought that this Work, deagned to convey 
the ſulleſt, and molt general Information poſſible, would be defective 
without them. 


10. AccounTs will be given of the ſeveral COMPANIES, 


CORPORATIONS, and SOCIETIES, eſtabliſhed, particularly 


in London, for Inſurance ; 


whether on Shzps, Merchandiſe, Goods, Fire, 
Lives, &c. under their reſpective Titles: their Riſe, Deſign, Progrels, 


Propoſals, Terms, Methods, Advantages, &c. with ſome curious, critical, 


and neceſſary Remarks thereon :—from all which, much uſeful Matter may 
be drawn, for the Benefit of private Perſons, and Inſurance in general; 

— eſpecially under the Titles, London AssURANCE COMPANY, — 
ROYAL- EXCHANGE ASSURANCE COMPANY, — UNION, — SUN-FIRE, — 
HAND IN HAND OFFICES;—AMICABLE,—EQUITABLE SOCIETIES; &c. 


Some 


from which Circum- 
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PRELIMINARY DISCOURSE. 
Some collateral Matters, regarding the Eaſt-India Company, and Eaft-Tnd:ga 


Ships, will be noticed 1n their proper Places. 


11. Or the CHAMBE RS of ASSURANCE, in ſoreign mari- 
time Countries : 


their Plan, Methods, Regulations, Authority, and Uſe ; 
in taking Cognizance of, ſtating, adjuſting, ſettling, and determining upon, 
all Affairs relative to Inſurance; and to all Perſons concerned herein: — 
likewiſe further Information under Titles, FOREIGN ApjusraexT, FREIEN 


CourT, FoREiIcn OwNER, FOREIGN SHIPS, &c. 


and, as ſimilar 
to the abovementioned Inſtitution, and /ummary Mode of Derr/ion, will be 


inlerted, in their proper Places, ſome Account of the Court or Potis 
OF INSURANCE, formerly eſtabliſhed in London, and of its Decilions : 
likewiſe every requilite Inſtruction, and the Rules of Law, in regard to 


ARBITRATION, AWARD, &. with a particular View to Inſurance Matters. 


12. IN the ſame View, will be communicated—whatſoever may be re- 
quiſite to be known concerning our own MARTTIME and other COURTS 
of JUDICATURE : particularly the ADMIRALTY CourT, Cinque 
PorTs, CoMmisSIONERS of APPEALS, &c.—and herein will be ated and 
conſidered what is neceſſary, relating to Ap PHAL, CLaim, CONDEMNATION, 
ConTRABAND, DROIT of ADMIRALTY, NEUTRAL PROPERTY, PRIZ E, 


REcLaiM, RESTITUTION; and other Matters, branched out under, and 
reſerred to, their reſpective Heads. 


13. Tue MARITIME LAWS: particularly ſome of the ancient 
SEA Laws of W1sBuy, OLERON,—the RHoDlaNn and CIVIL Law, &c. 
will be briefly noticed, inaſmuch as they immediately concern Affairs 
relative to Inſurance ; and as being, ſtill, in many Caſes regarded, and 
frequently quoted, by our Courts; and indeed the Origin from whence all 
modern maritime Laws, Ordinances, and Regulations have ſprung. 


14. As to LAW in general: the Law of NATIONS; the Laws of 


EN CLAN D ;—the LEX MERCATORIA, &c.—lome very uſeful and neceſſary 
Information, and Obſervations, will be introduced; as well concerning them, 


as with reſpect to LAWwVERS, Law-SuITs, JuRIEs, VERDICTS, &c. relative 
eſpecially to Matters of In/urance ; 


and with which, therefore, it is very 


needful, on many Occaſions, that all Perſons who are concerned therein 


ſhould be acquainted. 
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5. ALL the CASES which have ever been ADJUDGED 1n our Courts, 


15. 
in Matters of Inſurance, which are to be found in the Books, down to the 
prelent Time; and ſome others, in which Perſons concerned in Inſurance, 
and eſpecially [n/urers, are materially intereſted ; will be ſeverally arranged 
in the moſt convenient Manner poſſible, under the various and re/þettrve 
T1TLEs, according to the Queſtion, Point, or Subject Matter of each particular 
Cale. —This will, doubtleſs, be conſidered as a very eſſential, and valuable 
Part of the Work ;—as the Caſes are very numerous, and in general ſettle the 


Law, with reipett to the Matter of each Caſe, in a very great Variety of 


Queſtions and Points; ſome of them of an important Nature. They are 
taken, with great Care, from all the numerous Books of ReeorTs, and other 
Law Books extant ; where they he promiſcuouſlly ſcattered, amongſt an Abun- 
dance of other intirely foreign and unconnected Matters; which neceſſarily 


caules a great many of them to be not at all, or but little known. 


SUCH of the Casts as are on Subjects of the moſt Importance, will be 


given at large, as they ſtand in the Reports, with the learned Arguments of 


Counſel: others abridged, or abſtracted; or the full Subſtance of them only 


taken: but, in general, what was delivered by the Judges is tranſcribed at 
full Length: the Name of each Caſe, the Reporter, Term, and Court in which 


it was tried, will allo be regularly quoted, and referred to :—and, under the 


general Title, CASES ADJUDGED, will be inſerted a complete LisT of the 
Names of all thoſe Caſes, with References to each Tile, as the particular and 


diſlinct Subject Matter, under which each Caſe is immediately to be found. 


In Order, however, that every Reader may form a right Idea of TRIALsS, 


and DEcis10Ns at Law; and how far they are, or ought to be of Validity and 
Authority, as PRECEDENTS; I have inſerted under this latter Title; ſome 


curious, as well as uſeful Information, and Obſervations. 


As it is a Maxim of the Law, that Ignorantia Juris non excuſat, — 


and, © Every Man is bound to take Notice of the Law, it were to be 


wiſhed that the Laws, and all the Caſes adjudged in our Courts (which Adju- 


dications, whilit wnrever/ed, are deemed and taken as Law) relative to Trade 


and Commerce, and alſo each other diſtinct Clas, were annually, periodi- 
cally, or occaſionally, collected and publiſhed, as they ought to be, at the 
public Expence, in as ſuitable a Manner as poſſible, for the due Information 
of all Perſons concerned in each Branch, or Claſs : inftead of being jumbled 


together, confuſeaſy, amongſt an Immenſity of all other Matters, as they 
| ſtand 


| 
| 
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Rand in the voluminous Maſs of Reports, &c. 


This gran 


1 Delect, 


regard to Inſurance, will be fully ſupplied and remedied, by Means of 


and the next following Article of this Work. 


16. Divexs STATUTES, or Clauies thereof, are indiſpenſibly rec; 


Ixix 


with 


{ 
Lis, 


hte 
14114 0 


to be known, by all Perſons concerned in commercial and maritine Aiſairs, 


and Inſurance: 


But, the very great Number, and mixed Nature © 


(* ; 
Ae 


Statutes, render ſeveral Parts of them, which relate to Particular Branches 


of Commerce, or Claſſes of Perſons, connected therewith, in general unknown. 


As ſome of them, however, immediately, and directly relate to Inſu- 


rance; and are penal, proſubitory, &c. —of all ſuch Statutes, 


BSTRACTS, 
or ExTRACTS, and ſometimes intire CLAusEs, as Occaſion requires, 


but 


ſtripped of their Formalities and Tautologies, will be /ele7ed, and placed 
under the re/þeftive TiTLEs to which they belong or relate :—and the Year, 
Reign, Chapter, and Section of each, will be quoted ;—allo, under the 


general Title STATUTE, will be given a List, ſpecifying in regular Order, 


the Year, Reign, and Chapter, ot every Statute quoted 1n this Work, 


with 


References from each, to the particular and reſpective Tables, or Subject Matters, 


under which the Clauſes, or Extracts, are immediately to be found: 


ſuch as ADMIRALTY-CouRT, BANKRUPT, BARRATRY, 


BoTtTowMRY 
Colony, Cour ANY, GREENLAND and other FISHERIES, INTEREST, 


» 


W 
Ix- 


TEREST OR NO INTEREST, Lives, MARINER, MASTER, NAVIGATION, 


OWNER, PROHIBITED GOODS, REINSURANCE, 


WAGER, Wool, WERECE; and ſeveral others. 


SALVAGE, 


17. Tux ORDINANCES of rort1cn maritime States, with Reſpect 


to Inſurance, are undoubtedly of conſiderable Authority ; 


SEAMEN, 


are paid great 


Regard to, and frequently quoted, as ſuch, by the Judges themſelves, in 
our Courts of Juſtice; and ſeveral Deciſions there have been founded on e 
Doctrine, and Reaſon of thole Ordinances ; as being conſonant with the 
Law of Nations, and containing the eſtabliſhed Rules of the L Ex 
MERCATORIA; as will appear by ſeveral of the aforementioned adjudged 
Caſes :—and, as ſeveral Infurances, made here, are on Re/ques determinadle 
in foreign Places; and, conſequently, all Adjuſtments there, reſpetting 
them, are regulated by foreign Ordinances ; a Knowledge of them, and their 
Principles, is therefore very requiſite; inaſmuch, alſo, as they correſpond 
with, elucidate, and illuſtrate the Laws, Doctrines, and Practice of Inſurance 


in ENGLAND.— 


Such Parts, or Articles of them, which however are many, 


concerning divers eſſential and neceſſary Matters, and Perſons, as are of 
; : | 8 


this 
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| 
this Nature; and others, 0 which it would be for the public Benefit were they 


introduced, and obſerved as Rules, with us; are extracted, and placed 
under the particular Tir Es to which they belong the reſpective Ordi- 
nances and their Dates are quoted ;—and References are alſo made, from a 
Lise thereof, inſerted under the general Title OR DIN ANR, to all ſuch par- 


ticular Titles, 


18. TREATIES of ComwmtRct and NaAviGaATion, are alſo highly 
neceſſary to be attended to, on a Variety of Occaſions, by In/urers, and all 


Perſons concerned in Matters relative to Inſurance : 


ſuch as, eſpecially, 
regard CONTRABAND, DETENTION, FREEDOM OF NAvIGATION, FREE 
GoopDs, FREE Sis, HoSTILITIESs, NEUTRAL SHIPS AND PROPERTY, 
PRIVATEER, SEIZURE, SHIPS OF WAR, Wax, and many other particulars; 
—under all which Heads, reſpectively, will be placed very uſeful Extradts 
from all thoſe Treaties which are, now, chiefly regarded ; the reſpective 
Treaties, and their Dates quoted ;—and References made from a L1sT thereof 
under the Title, TREAT , to each particular Head, as abovementioned. 


19. VARIOUS COLLATERAL, CORRELATIVE, and MISCELLANEOUS 
MATTERS, will be occaſionally, but briefly, and conſiderately intro- 


duced: which, thou gh not immediately, or directly belonging to Inſurance; 
or abſolutely neceſſary for the common, practical Purpoſes of Perſons con- 
cerned therein, or connected therewith; yet, without which, this Work, 


intended to convey an Acquaintance with every Thing requiſite for forming 


the expert and accompliſhed INSURER, could not be complete. Such 
Matters chiefly regard the Conſtruction, Built, and different Kinds of Sues, 
or Veſſels, and ſome particular naval, and marine Aftairs ;—of which, ſhort 
Deſcriptions, or Explanations will be given ;—alſo Definitions of ſome 
particular TERMS, and PHRASES ; about which there occurs, ſometimes, a 
Difference of Idea, and even Litigations :—thinking it improper that Perſons 
ſhould be unacquainted with the Nature, Lie, and true Meaning, of what they 


are often very greatly intereſted in. in CAGE INY 56:0 


* 


20. INTERSPERSED, throughout the whole Work, will appear much 
intirely NEW MATTER; and divers Remarks, CAsks, and OßsER“ͥ 
VATIONS, not in any other Book whatſoever ; chiefly the Product of the 
Aurhon's own long and attentive Study, Experience, and Practice; as well 
as obtained by the Favour of ſome judicious Friends :——a Variety of very 


common trregularities, Errors, and Frauds, will be clearly pointed out 


and 
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of this Work are for the moſt Part drawn : 
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and abſolutely neceſſary Regulations, and Remedies of them ſuggeſted, with 
all due Caution, and Deference to the Opinion of others ; Regard being 
always had, however, to the clear, manifeſt Rea/on of the Thing, on which 


all juſt Rules, and Dottrines whatſoever, ought to be grounded. 


21. WirtH Reſpett to the AUTHORITIES, from whence the Matertals 


it will ever be conſidered by 
judicious Perſons, not ſo much WIñↄꝛo ſays, writes, or does any Thing; as 


the Rationality, Validity, evident Utility, and intrinſic Merit, of WHAT is 
offered to their Conſideration : 


nor, if theſe are wanting, will the highell 


Names give Authenticity to, or ſanctify any Publication whatſoever, in the 
Eye of Men of Diſcernment. 


IT is, however, preſumed that Acts of Parliament, ADJUDGED 
CasEs, public Oxpinances and TREATIES, are unqueſtionable Authorities: 
and with Regard to other Matters of Law, relating to Inſurance and 
maritime Affairs; not only all the moſt approved Reyorrs, but the beit 
DicrsTs, ABRIDGEMENTS, COMMENTARIES, and other Books, have been 
fearched :—On the Law of NATIONS, and MARITIAE Laws 
eminent C1VvILIANS have been conſulted : 


, the moſt 

—as likewiſe, the moſt judicion: 
and eſteemed Writers on COMMERCE, Navigation, and the LEX MERCATORIA; 
as well Foreign as Engliſh: 


-and, in general, every Source, from whence 
might be obtained whatever could render this Undertaking copzous, complete, 


and generally u/eful, conformable to the Deſign of it, has been viſited.— 
Several of the AUuTHoRs conlulted will be referred to occaſionally, where- 
ever it is ſuppoſed the Reader might be inclined to reſort to them, for further 
Information than it has been deemed needful to give.——And, ſuch Parts 
of Mr. Magens' ſhort Eſſay, beforementioned, as are not become oblolete, 
or exploded ; but, which are conſonant to the preſent ſettled Poctrines and 


Practice; will be incorporated with this Work. 


As to ſlated Caſes of Adjuſtment of Averages, &c. which make ſo large a 
Part of Mr. Magens' Book; beſides what I have already remarked concerning 
them; and, that it would, unneceſſarily, very much ſwell the Bulk of the 
ſubſequent Work, were ſuch inſerted (although the Author is in Poſſeſſion 
of many curious, and approved Adjuſtments)—it may be added that; ſuch 
Caſes; however ſimilar ſome of them may be, in general, to others which might 
happen; muſt neceſſarily differ ſo much in their particular Circumſtances, 
and Items, that not any one can ſerve altogether as a Precedent, or Guide, 


In 
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in another :;—and, therefore, the chief Thing needlul, in Practice, in order 

to be able to //, or adjuit, with Accuracy and Preciſion, any Caſe of 

Average, Salvage, &c, whatſocver, is, to become well acquainted with, 

or at leaſt well grounded in, the juſt PRINCIPLES, RULES, and Laws of Inſu- 
5 


rance; and, to attain a Habit of regſoning vighitly thereupon : hich a fre- 


uent Recourſe to ſuch a Work as is here deſcribed will, naturally, produce. 
Qq Ys P 


LasrlLy, An INDEX of all the general Heads, or TiTLEs, will be 
annexed to the Work; for the ſtill greater Facility of turning to them. 


Having particularly deſcribed the PLAN of the intended Publication, it 
is requiſite to ſay ſomething of 


111... DLTTITSN 


HIS, it is confeſſed, in Contemplation of an Undertaking ſo extenſive 

in it's Matter, and ſo important in it's Object, as That which has juſt been 
delincated; as allo in Regard of the ſeveral Denominations of Perſons, chiefly 
of very reſpectable Claſſes, for whole Ule it is deſigned; demands ſome 
adequate Capability, not only in Point of ſpeculative Acquaintance, and 
even experimental Intercourle, with the ſeveral Branches of commercial Know- 
ledge; but, alſo, of Penetration to diſcern, Judgment to ſelect, and Expertneſs 
to arrange, methodize, and diſplay, all ſuch various Materials, whereſoever 
cifperſed in a Multiplicity of Books, and attainable in real Buſineſs, fo as may 


be beſt adapted to enſwer the END propoled, of immediate, full, and 


ſaligfactory Information. 


Tus AuTnoR hereof, therefore, with real Diffidence, and Sincerity,' 
declares that, had there appeared a Probability that any other Perſon; 
amongſt many in the mercantile World who may be better qualified, would 


render to the Public ſo really nece//ary, and effenttal a Service, HE certainly 


{ould have had no Inclination to devote ſo large a Portion of his Time, as 
hath been abſolutely requiſite, in the Performance of it. 


In the mean While, he hath ſound no little Encouragement, from the 
Conſideration, already indicated, that, as Books concerning TRADE and 
COMMERCE are, in this Country, generally compoſed by literary, ſpecula- 
tive, and recluſe Men ;—whole Studies are not only merely theoretical, but 


are 
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are even not limited to that Department of Science chiefly ;—They, however 
judicious, being totally unverſed in every Thing practical reſpetting it, 
cannot be deemed qualified to make the beſt Chorce of whatſoever is more 
peculiarly applicable to, and fitted for the Uſe of Men actually employed in, 
any particular Line of Buſineſs; or to cull and dilpole, with equal Com- 
prehenhon, Adroitneſs, and Propriety, as one who, from his earlieſt Youth, 
has been conſtantly, and unremittingly engaged, not only in an indefatigable 
Attention to the Acquiſition of a competent Knowledge of commercial Affairs 
in general; but allo, during a Courſe of many Years, in the daily Pradlzce 
itſelf, as a Merchant, of material Branches thereof; as well as being, himſelf, 
for the greater Part of that Time, intimately and experimentally concerned, 


as an Inſurer, in thoſe very Matters which conſtitute the more diſtin Object 
of the propoſed Publication: 


which having, for ſome Years paſt, had in 
View, the principal Aim of the Study, and Application of all the Hours 
which his neceſlary Avocations would admit of, as well as his perſonal 
Obſervations and Enquiries, have been conſtantly directed to that Eni:—in all 
which no common Aſiduity, and Perſeverance have been exerciſed, | 


Ir is, therefore, not without ſome Reaſon, preſumed that, when this 
Worx, to the Execution of which the Author hath been alſo, from Time to 
Time, frequently ſtimulated by the flattering Opinion, and Partiality of ſeveral 
very reſpectable and judicious Friends, ſhall be viewed, in it's ſeveral Parts, 
with Candour and Conſideration, it may be found that he hath not been 
altogether unequal to the Taſk: which, however, would have been greatly 


facilitated, had there ever been extant any Book whatſoever, on this 


Subject, formed, in any Meaſure, upon ſo general and comprehenſive a 


Plan; —ſince there is a very wide Difference between the reviſing, making 


Additions to, and Improvements upon an old, or former Publication, and 
the producing an entirely NEW Work. 


Is ſhort, in whatſoever elſe he may have failed herein, Care, Induſtry, 
Reflection, and he begs leave to add, Imparttality, have not been wanting 
in avoiding, equally, Redundancy and Paucity, in the Selection of the Mate- 


rials; in digeſting them, every where, in a new and practical Light; 


% 


and, in rendering the whole of that general Inſtruction and Uſe, which has 
been propoſed. 


Tus far, as to the Work itſelf: 
proper to point out, more preciſely, 


of which it will, now, be not im- 


3 IV. The 
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S there is no Perſon whatſoever, who may, in any Manner, be either 

X actually employed in, or connected with, any Art, Science, or Pro- 
ſeſſion ; or intereſted in any Branch of Commerce ; let him be ever ſo well 
verſed therein; but will, nevertheleſs, on divers Occaſions, in the Courſe of 
Practice, find himſelf deficient, or in ſome Uncertainty, through the Inat- 
tention, Want of Retention, or other Fallibility to which the human Mind 


is naturally ſubje& ;—particularly in the Multizplicity, and Involution of 


Circumſtances which relate to Inſurance; and the haſty, confuſed, or treacherous 
Manner in which thoſe Affairs are too often tranſacted; —it cannot, therefore, 
be deemed otherwiſe than highly uſeful to all Perſons in general, who are 
any Way, whether directly or relatively, concerned with them, to have 
always at Hand, the Means of 2n/tantly informing, or reaſſuring themſelves, 
on every Point; reſpecting which they, or thoſe with whom they tranſact, 


may be in any Doubt. The natural, and certain good Effects of 


ſuch a Recourſe muſt be, the Eſtabliſnment of more coherent, rational, and 


ſettled Notions, and Principles; - more {ſpeedy Concurrence in Opinion ;— 
more accurate, regular, and equitable Methods of proceeding ;—and, conſe- 
quently, more Good- Faith, mutual good Underſtandin g. and harmonious Inter- 
courſe, than hitherto prevail m this very important Department of Buſineſs ;— 
to the better Support, Eaſe, and Extenſion of Commerce in general. And, 


herein mult be evident the Utility, in particular, 


1. To MERcHanTs:—who will be enabled, hereby, to attain r7g/t Notions,. 


and rectify wrong ones; which are very far from being uncommon with many, 


otherwiſe very intelligent and reſpectable Perſons, amongſt them, with 
Regard to the Principles, Rules, &c. by which the Affairs of Inſurance ought 
to be regulated ;—and to judge for themſelves, as well as to their own Rights, 
and thoſe of their Correſpondents, as the Juſtice which ought to be done 
to Underwriters. 


2. To IxsuRERS:—in a more peculiar, and eſpecial Manner; by ren- 
dering them completely verſed in a Knowledge of their Profeſſion, and expert: 
in the actual and immediate Exerciſe of it ;—and in the Application of the 
Laws, Principles, Regulations, Uſages, &c. to all the Matters which concern: 
It: thereby enabling them to guard againſt, rectify, or detect Error, 

Deception, 
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Deception, Impoſition, and Fraud ;—and, in general, to maintain the Honour, 


Liberality, and ReſpeCtability of their Character, and Rank, in the commer- 
cial World. | 


3. To BRORkERS:—by an immediate Inſtruction, and Communication 
of the Rules, Methods, Impartiality, and Integrity, by which they ought to 
govern themſelves, between Inſurers and Inſureds, in all their Tranſactions, 


Repreſentations, Adjuſtments, and every other Circumſtance of the Conduct, 


and Dulies of their Office. 


4. To OwWNERS, MASTERS of Ships, FREIGHTERS, &c.—who may, 


hereby, become diſtinctly and circumſtantially acquainted with all the Matters 


which regard their R:ghts, Duties, and Situation, reſpectively; inaſmuch as 
they are affected by, or concern /n/urance. 


5. To all PERSONS, of the ſeveral foregoing Denominations, RESIDENT 
in FoREICGCN MARITIME COUNTRIES :— who, as well as thoſe of our own, 


may be equally benefited by this Work ; not only as they will be enabled 
to diſcover what concerns their reſpective Intereſts, Rights, and Dulies, in 


all Matters touching Inſurance made hkere, by Orders from thoſe foreign 


Countries ;—but, as it contains alſo more ample Information, on every 


Particular, which any Way concerns Inſurance in general; and as 


univerſally applicable in the Practice of it, in ALL Countries; than 
can be found in any other Book, or Nation whatſoever :—and, as it will 
alſo be allowed that, from the very extenſive Practice of Inſurance in 
ENGLAND, and the numerous Diſcuſſions, and legal Deciſions, which have, 
from Time to Time, been made here, on diſputed, and doubtful Points-and 
Queſtions; all exhibited in the ſubſequent Work; this Science muſt neceſſarily 
be better underſtood in London, by the few who have, profeſledly, adapted 
their Study and Attention to it, than in any other Part of the World. 


6. To ArBiTRATORS:—who may be immediately enlightened, and 
aſſiſted in all Matters, howſoever circumſtanced, which may be referred to 
them, in forming clear and true Ideas thereof, and doing equal Juſtice to 
the Parties in Difference :—and, thereby, may be obviated the Complaints, 
and Diſſaligſaction, which, too often, and too juſtly ariſe from inequiftable 
AwaRDs, in Matters of Inſurance; being founded in the Milrepreſentation, 


and Diſingenuity of Parties; or the Incompetency, Miſconception, or Par- 
tiality of the Referees. 
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7. To Jurors :—in like Manner; who, when Inſurance Cauſes come 
before them, for Want of a better Comprehenſion of the Nature, Fatts, and 
Circumſtances of them; and of the Laws, Principles, Uſages, &c. by which 
ſuch Queſtions ought to be decided; than can be colletted from the Conſuſon, 
Contrariety, Perſonality, and often Precipitancy, which occur in our Courts; 
are too frequently liable, by relying on DixtcT1oON, inſtead of Conviction, 


to. give falſe Judgments. 


3, To LAWVERS, in general :—who may be ſpared the Trouble of 
{earching in a Multitude of Books, for Precedents, Caſes, Statutes, Rules, 
Dofrines, and all other Matters of Law, and Uſage, in any Wile whatſoever 
relative to Inſurance the whole being here faithfully collected and me- 
thodiſed, for immediate Recourſe; and the reſpective Authorities quoted; — 
beſides much Information in a Variety of other mercantile Matters, which 
are occaſionally needful to them. 


e Curlebet in Arte ſua perito eft credendum.” 
9. To Consuts and MINISTERS, reſident in maritime Places: 


who may, hereby. be aided, on ſundry Occaſions of Accidents, or 
otherwiſe, in which their Advice and Aſſiſtance is frequently applied for, or 


becomes needful to Maſters of Ships, and others, in maritime Affairs, con- 


zected with Inſurance; and regulated by the Law of Nalioxs, Treaties, 
Ordinances, &Cc. 


10. To the Lec18LATURE itſelf : —whenſoever it may be diſpoſed, with 
the Aſſiſtance and Informations of judicious Merchants, Inſurers, and 
others, to frame a complete Abſtract, or CODE of Laws, Rules, and Regula- 
tions, to be compriſed in one general Att of Parliament; for an expreſs 
Guide, and Government to all Perſons, in all Matters relative to In/urance : 


—and, eſpecially, for the due Puniſhment, and more effetual Prevention 


of all fraudulent, and decertful Practices therein: to which Effect, there is 


hardly any known Matter, Point, or Circumſtance, which will not be 


contained, elucidated, and readily perceived in this Work, under its proper 


Head or Title; and by Means of the ample References to others. 


11. In Times of WAR or HosrIIITIES: from the Variety of im- 


portant Matters, with which the Work abounds, ariſing therefrom, and 


particularly relative thereto, it cannot but prove not only very materially 
uſeful, but auen neceſſary. 


12. AND 
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12. AnD laſtly, all the YouTn,—and other Perſons, of the Denominations 
already mentioned, hitherto even intirely unacquainted with Inſurance - 
Matters, may, by an Obſervation of the ORDER of them, as deſcribed in the 
foregoing PLAN, be gradually initiated, and conducted in the Study of them, 
in a METnod ſufficiently regular and connected, to become properly, fully, 
and with Facility, inſtructed in the whole of them :—and it is for the Uſe of 
ſuch Perſons, chiefly, that the ſeveral Particulars, intimated in Selk. 19, ot 
the Plan, are introduced. 


CONC N U 


AVING, in the Courſe of the preceding Pages, repreſented impartially, 
and without any Exaggeration, although with that Earneſtneſs which 
hath been judged to be requiſite, the great and ruinous DisoRDERS which, 
undeniably, and too commonly prevail in the PRACTICE of INSURANCE; 
—pointed out their chief Causts;—ſuggeſted, generally, Means of 
PrEVENTION, better REGULATION, and REMepy, for the Future ;—and, 
to this End, deſcribed particularly the Nature, De/izn, and Uſe, of the in- 
tended Publication :—it ſhould ſeem ſuperſluous to offer any Apology for 
performing That which the Convenience and Advantage of the commercial 
Public abſolutely require; Nothing of this general, comprehenſive Kind, and 
hradtical Utility, on the Subject of Ingurance, having ever before been 
Nor, can that favourable Countenance and Reception 
of it be doubted, which it 1s not only for the public Emolument, but the 
particular, and immediate Intereſt of every Perſon, for whoſe Uſe the Work 
is deſigned, to give. 


PrxEviousLy to it's going to the Preſs, it hath been thought proper to be 
the more diffuſe and circumſtantial, in the foregoing Account of the PLAN of 


it, purpoſely to give Opportunity to Gentlemen who may, in the mean Time, 


be diſpoſed, from Sentiments of Public Spirit, candidly to impart to the 
Author their Ideas, in what Reſpect any Alteration, or Improvement, may 
be made therein; fo as to render it more worthy of Regard, —Such Intima- 
tions, and any other Aſſiſtance, will, therefore, be received with Gratitude 
and Deference ; and have all due Attention paid to them: although, from 
the Impoſſibility of coinciding with a Diverſity of Opinion, one muſt, of 
Neceſlity, finally exerciſe, in every ſuch Caſe, the beſt Judgment that can 
be formed, on the whole. 
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Ox the other Hand,—as TrxuTH, and the GENERAL Goon, ought to 
be the invariable Objects of every Publication whatever ;—and, as. the very 
Attempt to combat the Prevalence of ERROR and INnjusTICE is always 
alarming, and ungrateful to the Feelings of thoſe who are in the confirmed 
Habit of them ;—it is not improbable that there may be soMEe Perſons who, 
through the mean and narrow Motives of Se!/- Intereſt, Prejudice, Pique, or 
even from Indifference, may, diſingenuouſlly or invidiouſly, affect to depreciate 
what they have their Reaſons to wiſh neither to underſtand, them/elves, nor 
might be underſtood by others, though evidently undertaken with no illauda- 
ble Views, nor without /uffictent NEED, however imperfectly it may be per- 
formed :—ſuch illiberal Deportment, therefore, will undoubtedly be ſeen in it's 
proper Light, by every wmpartzal, worthy, and experienced Perſon: whole fair 
Opinion only the Author is ambitious of; and, to whoſe unbiaſſed Judgment 
he cheerfully ſubmits this Undertaking ;—far from being unapprized of the 
Inaccuracy to which every human Performance 1s liable :—confiding, however, 
on all Occaſions, in 

*© Mens /ibz conſcia Recti;“ 


and, being well enough acquainted with Mankind, to be thoroughly 
ſenſible that Applauſe, or . Cenſure ; Elevation, or Depreſſion of perſonal 
Repute,—eſpecially in the Sphere of Trade and Buſineſs, where the Fort 
of moſt People's Arguments commonly lies in their own Intereſt or Connedlions, 
too often, depends more on Circumſtances merely adventitious, often- 
five, and extraneous, than proceeds from a ſuitable Examination, and right 
Apprehenſion, of the Propriety or Impropriety,—or follows the real Merit or 
Demerit, of the Conduct of Men's Actions. | | 


Ir, however, when the Author hereof, having paſſed through a very new 
and arduous Taſk, ſhall have placed under the diſcerning Eye of the Public 
the Fruit of his Labour, it ſhould meet with ſome Degree of that Attention 
and Approbation, which his own Experience, as well in the Production of 


it, as in it's Application to real Buſineſs, gives him Reaſon to hope; he will 


be happy in the Reflection that the Employment of ſome Portion of his 


Life hath been beneficial to others; and, therefore, not diſcreditable 
to himſelf. 
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” ED ORE On ̃ CO NS Cn» 
N Page 39, is brietly ſtated an Inſtance, No 9, of an Inſurance on Goods, 
in a French Ship, from Martinico to Bourdeaux :—to which Cale, it is 

thought proper to add here the following Circumſtances, relating to it, which 

have occurred ſince it was printed :—viz.—The Agents for the Britiſſe Aſſured, 
who, as hath been obſerved, was in London, at the Time that Payment of 
the Loſs was demanded from the Inſurers, having brought an Action againſt 
one of them who refuſed to ſettle it; the latter cauſed the original Depoſeittons 


in the Admiralty Court to be examined: —and it was found that the Captain 


of the Privateer had ſworn, that © he made Prize of the ſaid Ship, and her 


Cargo, on Account of iLLicir TRAPDT, in which ſhe was employed, by 
having a very large Quantity of Tobacco and Rice, the Produce of North 
America, on board; for which ſhe had no Bills of Lading, or Clearance.” 
The French Captain, as alſo the Mate, &c. had depoled that * the 
Captain of the Privateer {hewed him his Commiſſion, as betorementioned ;— 
that he took at Martinico a Cargo of Topacco, Rice, Sugar, Coffee, 


that he ſigned about a Dozen Bills of Lading, wo of which 


were FALSE and COLOURABLE, as they mentioned Sugar and Coffee, inſtead 


of Tobacco that the Reaſon they were made out ſo was, for Fear of being 
viſited by any Engliſi Privateer, who might /eize the Ship and Goods, on 
Account of the ſaid Tobacco being the Produce of North America that 
the Tobacco 1s of the PRoDucet of NORTH AMERICA; as he allo believes 
the Rice to be, by the vasT QUANTITIES WHICH ARE BROUGHT, DAILY, 


FROM THENCE TO MARTI1NICO :—that he remonſtrated, at Martinico, to 


one of the French Owners of the Ship (who was a Paſſenger aboard) the 


Danczs ſhe would run, on Account of the Goods which were American 
Produce aboard, in Caſe they were met with by any Eng/z/h Cruizers :—that 
the ſaid Owner anſwered that, as the Bills of Lading were made out for 
Sugar, &c. inſtead of Tobacco, they would run no Riſk :—that at the 
Time the Privateer's Boat was coming aboard, the Deponent delivered to 
the ſaid Owner the true Bills of Lading for the Tobacco; who gave them to 
the Carpenter, with Orders to CONCEAL them; ſince which the Deponent 
hath not ſeen them. — The Defendant, therefore, not being able to 
bring the ſaid Captain (who was gone to France) nor any other Witnels, 
perſonally, to give legal Evidence, as above, was adviſed to file a ſhort 
Bill in the Exchequer againſt the real Britisu PRoPRIETOR of the 


Tobacco, 


) 
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Tobacco, and his AcexTs, the nominal Plaintiffs, for further Diſcovery, 
and a Conſeſſton from themſelves :—and, in their Anſwer, the ſaid Proprietor, 
&c. depoſed that © he went from England to Martinico; arrived there g 
Months before, was there at the Time of loading the Tobacco, and till the 
Month aſter: that the Property of it was his, and it was ſhipped by his 
Order that he believed it was of the Growth of NORTH AMERICA: that 
he was adviſed he was, and ought to be conſidered, as a SUBJECT of the 
FRENCH KiNG, being reſident at Martinico, and conligning his Goods to 
France :—and, therefore, that the ſaid Goods were FRENCH COMMODITIES 4 
—both the ſaid Proprietor, and his Agents, admitted that no Intimation was 
given to the Inſurer, that the Goods were not ſuch, the Property of French 
Subjects; nor any Information, otherwiſe than by the Policy itſelf; or that 
they were of any other Kind than are w/ually ſhipped from the French 
Weſt-India Iſlands: —and, that the Premium given him was no larger than 
upon ue Goods.” Under theſe Circumſtances, the Plaintiff proceeded to 
Trial; and produced the CondEMNAT1ON of the ſaid Ship in the following 
Terms ;—viz,—* The Judge, by his Interlocutory Decree, condemned the 
Ship the G T , her Tackle, &c. and the Goods, Wares, and 


Merchandiſes laden therein, as good and lawful Prize, and Droits and 
Perquiſites of Admiralty, taken by 
Ship of War, the 


„Commander of the private 
; not having, at the Time of the Capture, a Letter 
of Marque againſt the French :—and, at the further Petition of x 
(Proctor for the Admiralty) decreed a Commiſſion of Appraiſement and 
Sale; and diretted the Proceeds of ſaid Sale to be brought into the Regiſtry 
of the Court by the —— Day of next Term: 
Captor) proteſted of a Grievance; and of appealing :—the Judge, at the 
Petition of , (the Proctor for the Admiralty) decreed the Sentence not 
to be ſuſpended, in Cafe ſufficient Security be given to anſwer the Appeal, 


and to bring the Proceeds of the Sale into the Regiſtry, to abide the Event 
of the Appeal.” 


For the Plaintrf, it was argued that the Condemnation ought. to be taken 


as of French Property altogether—(though it was confeſſed, and proved by 


the Plaintiff's Witneſles, that the Tobacco was American, known to be ſuch 
by him; and that the Defendant was not informed of it): that a FRENCH 


SUBJECT in Martinico may be a lawful Owner of American Tobacco, though 


* It may be proper to remark that no SALE has been made either of the Ship or Cargo, in Conſe- 
quence of the Condemnation, and Order to that Effect; but that the Governor of Guern/ey, to which 
place ſhe was carried by the Privateer (which belonged thereto) and where ſhe now lies, hath clazmed 


the Whole as Droits, &c. belonging to nim; and intends to proſecute ſuch Claim againſt the Admiralty : 
ſo that the Interiocutory Sentence may, probably, be annulled. 


he 


„(the Proctor for the 
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he may have obtained it 2dlicitlh from America :—that the Plaintiff, whilſt 
reſident there, was a French Subject; therefore, it was FRENCU PrRoetrTyY :— 
and, by him, it might be legally ſent from thence for France, in a French 
Ship that an Engliſh Ship could not legally eee ſuch French Ship, for 
having American Commodities aboard; except as a French Ship, in Time 
of Hollility, and by Virtue of a Letter of Marque againſt the French. And 


14 * 


Lord MaxsTIETD concurred in this Doctrine, as the Law in this Cale, 

For the Defendant, the Argument was that, as to the Fact, he was 
deceived, by the Concralment of the Goods being American Produce, in 
great Danger of Seizure ( feared and expefted by the Aſſured) eſpecially 
ToBacco (which, beſides, when it is inſured, from the Britiſh VWeſt-Indics, 
&c. and not from the Place of it's Growl/:, is uſually mentioned, and war- 
ranted free of Average): that /ub/equent Events and Circumſtances could not 
purge that original Deceit: that he was left to underſtand that the Goods 
were of French Growth, ſuch as were USUALLY exported from Martinico, and 
the Property of French Men ; and no greater Premium was given him than 
as if they had been /uch:—that, had he been rightly zn/ormed, in thoſe 
Reſpetts, ſo as to exerciſe his own Judgment thereupon, he would not have 
underwritten the Policy at any Rate; or not have run the Riſk of Sciz ure, 
Average, &c. for a much larger Premium, bat ſhould have ſuppoſed ſach 
Goods, whether they might prove to be Ig ſeizable or not, at leaſt very 
likely to be ſeized, and liable to great Charges in ſuch Caſe (beſides Avera ge) 


il not eventual Confiſcation: that the Plaintiff's plain Intention in the Con- 


cealment was, to avoid giving an extra Premium, which he knew would be 
demanded, in Proportion to ſuch extra Rik; or rather, his juſt Apprehen- 
ſions that, if he did not conceal. the Commodity, he ſhould not obtain any 
Inſurance at all :—that, as to the /ub/equent Condemnation, of the Ship and 
Cargo in the Groſs,* hovſoever expreſſed (EGbſtilities with the French being 
then commenced) it could not alter the Nature of the prior Conceclment, as it 
affected the In/urer ; and, in Fact, both the Seizure and Condemnation d 
happen in Conſequence (as the Aſſured, and his French Friends, had fo j qu! Uy 
feared) of thoſe American Goods being aboard; not only without Clearance, 
but with fraudulent Bills of Lading; which conſtituted a juſt Cau/e of Seizure t— 
Oey the AR 16 Geo. 3. c. 5. all Manner of Trade and Commerce is pro- 


*The Judge of the Admiralty ſaid, There was no Need of entering into Proofs reſpeRing the 


an and Property of the Tobacco, in particular; or of condemning it Fparately ; becauf 


* 
de Fre 


Captor might, and would be equally compenſated; by Petition, &c. as hod been done before, in Cafes 


of American Ships and Goods being ſeized and brought in, without a. Commiſſion for that Pupoſe; 


and condemned as Droits of Admiralty all Prize veſting in the Crown, in the firſt Influnce,” 


* 
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kibited with the Colonies of &c.”—and, by the Navigation Act, 12 Car. 2. 
c. 18. no To Acco, &c. of the Production of any Engliſi Plantation could 
be carried to any Place whatſoever, other than to Engliſi Plantations, or to 
Great-Britain, only, on Forfeiture of the Goods, &c.*—and, conſequently, 
ſuch Tobacco muſt have been contraband, and illegally carried to and from a 
French Weſt-India Iſland; ſince it cannot be belteved that it had found it's 
Way thither back again /rom Great-Brutain ; which only, before Hoſtilities, 
| | could legally make it French Property :—that a Britiſh Subject, though he 
is alſo a foreign Subjekt, as to the paſſive Duties of Allegiance, during his 
temporary Reſidence in a foreign Country, continues, nevertheleſs, a. Britz/: 
Subject, amenable to the Laws of England, and cannot with Impunity infringe 
them, wherefoever he redes that it is clear, from the aforeſaid Depoſetions, 
that the Laders of the Tobacco, and the French Captain, and Ovner of 
the Ship, themſelves, underſtood, and with good Reaſon, that it was legally 
ſeizable by the Engliſh; and, therefore, Inſormation ought to have been given 
to the Inſurers WH Ar the Commodity was, being ſubject to Dangers which 
Goods of French Growth were not: — that amongſt the Ship's Papers (which 
were brought from the Admiralty) there were no Bills of Lading for Tobacco, 
correſpondent with thoſe brought by the Plaintiff :—that thoſe two, ſworn to, 
by the Captain himſelf, as “ /al/e and colourable, expreſſing Sugar and 


. Coſſee, had the ſame Lader's Name as thoſe which mentioned Tobacco; and 
therefore, the one might be as falſe and colluſive, even with Reſpect to 


— 
— 


Iutereſt as che other: —and that, on the Whole, there was Juſt Reaſon to 
believe that this Tobacco had been z/egally obtained at Martinico, from 
America, by, or with the Privity of, the Briuſh Aſſured himſelf. 


-. 
OOO, — —— — — ——— 


very different from the Ideas of Lawyers):—the Defendant, however, per- 


' Bur, very few of theſe MERirs, though given in Inſtructions to the 3 
| Defendant's Counſel, were repreſented to. the Court and Jury (a very l 
N common, but very inexciſable Neglect; —becauſe a Jury of Merchants would : 
: often form an Opinion on Circumſtances of Hhſurance, and mercantzle Fats, : 

| = 


ſonally urged the Point of the original DECEPTION, CoLLus1oN,; and Con- 
CEALMENT from him of the NATuRE of the Goods; and the Deprivation 
of his Right of exerciſing his own Judgment upon the great Risk of Seizure, 
and it's Conſequences, whether legal or not; evidently expected by the Aſſured ; 


* « A Subjed is He that is under the Power and Protection of a Prince; and, is either ſo by Biri i, 
which Relation ke can never put off; no not by ſwearing Allegiance to another Prince ;—or by Reaſon of 
Refidency under ſuch Prince; which is temporary only, and ceaſes when he leaves that Prince's Terri- 
tories.” Wood's Inſt. Civ. Law, 134.-—1 Black. Com. gyo. A Subject cannot be an Enemy, though 
in open War againſt the King, for he is to be uſed as a Traitor. —7 Rep. 24, 25-3 Lift. 111 


and. 
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and his Agents: yet, the Plaintiff » was allowed to make out his [n/ere/t, without 
any legal Proof ; but merely by identifying the Signatures upon the Bi?ls of 
Lading (which, however, he could not ſufficiently do)—and mating Go 
Hhds. 6 Barrels, and 1 Tierce, of Tobacco, at / 3000 ſterling ; i. e. almoſt 
£50 per Hhd. as prime Coſt and Charges only ;—although the Defendant's 
Counſel did not produce in Evidence, in like Manner, either the aforeſaid 
Depoſitions, or the fictitious Bills of Lading.—Verdi& for the Plaintiff ;— 
Jolinſon & Canning v. Weſkett, at Guild-Hall, Sitt. aft. Trin. 1779. 


RE MARK. —If the Law was rightly applied to this Caſe, in Favour of the 
Plaintiff;—and, if the Inſurance of American Commodities, —coliuſively 


traded in, eſpecially by Britt Subjects, in foreign Ships, through the 


ſoreign Weſt-India Illands; and particularly thoſe of Enemies, at the ſame 


Time, concealing thoſe Commodities from the Inſurers, and giving no larger 
Premium than on real foreign Produce, —be legal and valid; 7hen, the Pro— 
hibitory and Navigation Ac is are rendered nugatory, and of very little Uſe, 
or Reſtraint :—for, BRITISH SUBJECTS may derive the greateſt Ex- 
COURAGEMENT that is poſſible, even through that Authority to which it 
belongs to enforce the SpIRIT“ of thoſe Ats,—to emigrate in Shoals, and 
become temporary Frxency SUBJECTS, in French Iflands, for the Purpoſe of 
importing thither American Produce; and may go to and fro, between them 


and America, and become allo temporary Rebels, or, at leait, correſpond, and 


| audulently traffick with ſuch, without Fear of Detection or Puniſhment: to 


the Promotion and firm Eſtabliſhment of the very Trade and Navigation which 
thoſe Acts were made to prevent che great Injury of their native Country, 
by undermining and counteracting it's Laws, and increaling the contraband 
Commerce of Rival Nations, Enemies, and revolted Subjects ;—and, conſe- 
quently, the further Support of their Rebellion, and perpetual Diſunion from 
this Country.——A maturer Di/cuſfion of the Merits. of this Cauſe was, 
therefore, of as great Importance with Regard to Commerce, as Inſurance — 
and, all private Intereſt out of the Queſtion (as undoubtedly it ought to be) 
there can be but little Reaſon to doubt that, upon /uch Diſcuſſion, on a new 


* « IT, is the Buſineſs of the Judges ſo to conſtrue the Act, as to /appreſs the Mi/chief and advance 
the Remedy.'—1 Black. Com. 87.—and, * what is within the NICH, ſhall be within the ſame Remedy, 
though it be out of the Leiter of the Law.” Wood's Inſt. 9.“ Statutes made againſt Fraud ſ ergo, 
fradulent Traffick] ſhall be liberally and beneficially expounded, ſo as to ſuppreſs it. — 1 Black. Com. 
88.—g. Co. 82.——* What ſhall we ſay then of a Court that /upports an Att prohibited by a Statute, or 
authorizes any Thing contradictory to the Will of the Legiſlature ?—What elſe can we juſtly ſay, 
but that ſuch Proceeding, repugnant to the very Deſign-of it's Inſtitution, is a direct Breach of Truſt, 
by acting in Oppoſition or Defiance of the Law ?”=Ld. Kaim's Prin. of Eg. 18g and 184.—This Re- 
mark was made on Occaſion of the Court of Seſſion, in Scotland, Wat Actions for making 
Cantracts for the Importation and Exportation of prohibited Goods, and the like, effeciual, 


Trial; 
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Trial, before an attentive and uninfluenced Jury, the ſaid Verdict would (like 
1 /undry others,“ in modern Inſurance Cauſes, even of far leſs Conſequence) be 
| REVERSED; as well for the ILLEGALITY, and Pu3Lic MrschrEr of ſuch a 
clandeſtine Traffick, as for the DR EIT, in this particular Caſe, 


In Fine,—it is impoſſible for an Inſurer, without the Gift of Divination, 


N 


| | to interrogate concerning Circumſtances, lurting in the private Knowledge 


of the In/ured, which might, if communicated, in the Judgment of the former 


— 
we! = * „ o 2 A p, 
W 


(to which he is always entitled) © vary materially the Rt, otherwiſe underſtood 
to be run: T—and, therefore, when Goop-Faitn, PLAILIN-DrALING, and a 
air DiscLOSURE, ſhall be no longer enforced, as formerly, by Courts of 
Judicature Ihen, on the Contrary, DueLticity, COLLUSION; Conctal- 
MENT, and even SMUGGLING, {hall find a Sanktion, under Colour of Law ;— 
and, if no ſuch MeTaHoDs as have been ſuggeſted Pages 20 and 95, nor any 
other, ſhould be inſtituted to prevent, redreſs, or ſtem the daily Progreſs of 
ImMPosiTION and FRAUD, in Matters of Inſurance; the Condition of an 
UNDERWRITER of the City of London, ſo expoſed, and ſo unprotected, will 
become, notwithſtanding his utmoſt Prudence, Skill, and Precaution, beyond 
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Meaſure perilous, remedileſs, and deplorable :—nor leſs precarious and in- 
ſecure, of neceſſary Conſequence, mult be the Situation of the real Bzrrisy 
ot MERCHANT; and, indeed, the very Exiſtence of BRITISH COMMERCE. 


8 e * Since the preceeding Sheets were Peine a new Trial was granted on the Queſtion, concerning a 

| « Return of Premium for Convor ;” in the CASE mentioned in the Note, Page 16 of this Diſcourſe; 
—and, it hath been determined, —for the Reaſons there alleged, and upon the cuſtomary Acceptation 

of the Words, © for Convoy,” —that they mean Convoy for the Voyage,” Both Trials were before 

the Earl of Aſangſteld, at Guild-Hall :—the latter, in the Sz. aft. Irin. Term, 1779.— Lili & 

Roberts v. Ewer. So that, on this very ſimple Point, what was laid down, as Law and 
Us AGE, in Mich. Term, 1778, might have continued to be an erroneous and al/e Guide, had not the * 
Defendant, well knowing it to be fo, had the commendable Shirit to cauſe it to be REVERSED, by : 
applying ſor a new Trial. Thie Reader will naturally conſider theſe CONTRADICTORY Dzc1810 NS, 
—upon the /ame ſimple Queſtion, between the ame Parties, in the /ame Court, before the ſame 
Judge, in the /ame Cale,—and at a very great Expence—as a further Proof, praongh divers en 

of the Truth of the Obſervations contained in Page 15, and leq. 


+ See Pages 28, 29. 7 © Inſurances being founded on «mad ann which chiefly 
reſult from the /pectal Circumſtances of the Caſe ; and being Contracts, the very Eſſence of which conſiſts 
in obſerving the pureſt Good-Fazth and Integrity; they are vacated by any the leaſt Shadow of Fraud, 
or undue Concealment. — 2 Black. Com. 461. — Lee C. J. faid, that To. conceal min Sacunaines 
as may make any Difference in the Adventure. is. e d v. dane 
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COMPLETE DIGEST 


lr 


Theory, Laws, and Practice, 


O F 


INSURANCE 


LR AND OO NMNEN:T. 


BANDONMENT is an att by which a merchant, who 
hath cauſed a ſhip, or goods on board any veſſel, to be inſured, 
gives notice of the loſs thereof to the inſurers, and renounces 
to them the effects on which inſurance hath been made, with a requiſition to 


pay the loſs.—8. Ricard. 


1. 


2. Ar TER notice of loſs, the inſured, either becauſe he hath inſured the 
molt of his adventure, or in order to have the aſſiſtance of the inſurers, when 


there is hope of recovering the adventure, may make a renunciation of the 


lading to the inſurers, 55K then he comes in himſelf in the nature of an 


- inſurer, for ſo much as ſhall appear he hath borne of the adventure, beyond 


the value inſured: 


but, if the merchant ſhall not renounce, yet there is a 


_ power given in the policy for him to travel, purſue, and endeavour a recovery, 
it poſſible, of the adventure, aſter a misfortune ; to which the aſſurers are to 


contribute, the {ame being but a trouble to give eaſe to the inſurers — Motley. 


b. 2. c. 7. ſ. 15. and Loccentus, b. 2. c. 5. 1. 8. 


3. ABANDONMENT may be made where there is no probability of putting 
to {ea with the thing inſured. —Malynes Lex Merc. 111. 115. 
B 4. Casx. 


—_ 


2 AB AND ON M E N T. 


4. Cas E. — This was an action on two policies of inſurance, dated 26th of 
September 1736; one on the ſhip David and Rebecca, and the other on the 
goods on board the ſaid ſhip. She was bound from Newfoundland to the 
Streights or Liſbon, and inſured until ſhe was twenty-four hours arrived at the 
port of her diſcharge ; both the ſhip and cargo were valued at the ſum ſub- 
{cribed: and it was agreed that in caſe of loſs it ſhould be lawful for the inſurers 
to purſue, labour, travel, &c. for the recovery of any part; and if the ſhip ſailed 
with convoy, two guineas of the premium to be returned. On the goth of 
December 1756, ſhe was taken by the French, and, together with the maſter, 
mate, and all the ſailors, carried into France; and after ſhe had been in the 
cuſtody of the French cight days, ſhe was retaken by an Engliſh privateer, and 
on January 18, 1757, brought into Milford-Haven. It was proved that 


notice of her arrival at Milford-Haven was given to the infurers, and that the 


owners intended to abandon her; and that afterwards the cargo, which con- 
ſifted of perzſhable goods, was ſpoiled ——Two queſtions were made at the 
bar: 1ſt, Whether this capture of the ſhip was not ſuch a loſs of her, or the 
property lo altered, as to make the inſurers liable? and, 2dly, Whether the 
inſured had not a 179/t to abandon her? And after two arguments the lord 
chief juſtice delivered the reſolution of the whole court; and ſaid, that it was 
not neceſſary to confine the caſe to theſe two ſpecihc queſtions; but that the 
general queſtion was, Whether the owners had, on the 18th day of January 
1757, @ 12g to recover the value of the ſhi and cargo from the inſurers, on 
abandoning them p- for that, as the plaintiff had then offered to abandon, 
nothing that hath ſince happened can alter his right. That the firſt point 
argued was totally immaterial, that is, whether by this capture the property 


was transferred according to the law of nations; for this queſtion can ariſe 


but in two caſes, iſt, Between an owner and a neutral perſon; and 2dly, 
between an owner and a recaptor. 
property was that of the civil law, ea qua ex hſtibus capimus ſtatim naſtra feunt : 
—that nothing is taken till the fight is over, and the fight is not over till the 
purſuit is over ; and that this was the proper definition of a capture. That 
ſeveral writers have drawn various lines by arbitrary rules ; which ſtates from 
equitable conſiderations have altered; but the ſubject is merely arbitrary, and 


does not depend upon reaſon: ſome have ſaid, that a ſhip is taken, when carried 


infra hoſtium prefidia when in cuſtody within their ſtrong holds: others, as 
Grotius, hb. 14, have made twenty-four hours the criterion: and others ſay, 
that a ſhip is taken when carried into the enemy's port. That he had taken 
the trouble to ſpeak to Sir George Lee, to inform himſelf of the practice of the 
court of admiralty on theſe occaſions, and was informed, that 1t was there 
held, that the property was not diveſted, ſo as to change the owner, till the 
ſhip was condemned and fold ; and mentioned a caſe determined there i in 1095, 
where a ſhip was taken fourteen weeks, ſold twice, made ſeveral voyages, and 
yet was reſtored to the owners; but whatever favour may be ſhewn as between 
vender and vendee, that cannot affe& an inſurer; for he. muſt pay the value 
though the ſhip be retaken; and whether the ſhip be condemned or not, he 
muſt bear the loſs actually ſuſtained. — 


That another queſtion was made, 
whether 


That the general rule as to changing of 


"4 E. 
1 E 
8 
"3s 
< _ 
2 
3 1 
8 
* 0 1 
5 
. 
ogy 
by 082 
WAL 
<5. 
Xs 


entire, and purſued her voyage: 


AN ‚ N DON M E N T. 


3 
whether the inſured had their eleftion to abandon ? This was a policy ona 


real intereſt: the ſhip was diſabled to continue the voyage; 
loſt, and what could be ſaved not worth the expence of purſuing it; and that 
all the books agreed that the inſured may, under ſuch drcumftances aban- 


; the freight was 


don to the inſurers. 


That every argument applicable to the ſhip held 
good as to the goods: the cargo was ere and the voyage defeated. 

That the att of parliament (prize act 1756) did not ſuſpend the total 
demand, but put the inſurers in the place of the inſured; and that, in the 
preſent caſe, the loſs was total at the time of capture, and continued total, 
and there is no colour to ſay, that the property was not diveſted Hit might as 
reaſonably be ſaid that the property was not altered, if a {hip was /unk, and 
two days alter weighed up again.-——All of opinion that 4% loſs was total by 
the capture; and that the inſured had a right to abandon. In K. B. Nov. 
1758.—Go/s and Withers. 2 Burr. 683; where this caſe, wich the learned 


arguments of counſel at large, 1s reported. 


5. I caxnor find a ſingle book, ancient or modern, which does not ſay, 
* that.mm caſe of the ſhip being taken, the inſured may demand as for a total loſs, 
and abandon.” And what proves the propoſition moit ſtrongly, is, that by the 
general law, he may abandon in the caſe merely of an arreſt, or an embargo 
by a prince not an enemy. Poſitive regulations in different countries have 
fixed a preciſe time before the inſured ſhould be at liberty to abandon in that 


caſe. The fixing a preciſe time Fa the general principle.—L4. Mansfield 
in 60% and Withers. 


6. IN queſtions upon policies, the nature of the contract, as an indemnity, 
and nothing elſe, is always liberally conſidered ; 


; there might be circumſtances, 


under which a capture would be but a ſmall temporary hinderance to the voy- 


age, perhaps none at all; as if a ſhip was taken, and in a day or two eſcaped 


: there are circumilances, under which it would 


be deemed an average loſs ; if a {ſhip taken is immediately ranſomed by the 


maſter, and purſues her voyage, there the money paid is an average loſs; and 
in all caſes the inſured may chu/e not to abandon. —1bzd. 


7. IN the ſecond part of the Ulage and Cuſtoms of the Sea,” (a French 
book tranſlated into Engliſh) a treatiſe is inſerted called Guzdon ; where, after 
mentioning the right to abandon upon a capture, he adds, © or any other fuck 
diſturbance as defeats the voyage, or makes it not worth whale, or worth the frei glu 
to purſue it.” I know that in late times, the privilege of abandoning has been 
reſtrained for fear of letting in frauds; and the merchant cannot elect to term 
what, at the time when it happened, was in its nature but an average loſs, into 
a total. one, by abandonang ; but there is no danger of fraud in the preſent caſe; 
the loſs was total at the time it happened; it continued total, as to the deſtruc- 
tion of the voyage. A recovery of any thing could be had, only upon paying 
more than half the value (including the coſts). What could be ſaved of the 
e might not be worth the freight for ſa much of the voyage as they had 
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goue when they were taken. The cargo, ſrom its nature, muſt have been ſold 
where it was brought in. The loſs, as to the ſhip, could not be eſtimated, 
nor the ſalvage of half be fixed, by a better meaſure than a ſale : in ſuch a caſe 
there 15 no colour to ſay, that the inſured might not diſentangle himſelf from 


unproſtable trouble and further expence, and leave the inſurer to ſave what 
he could.—1btd. | 


8. Casr.—The action was brought on a policy of inſurance, ſubſcribed by 
ihe defencant, in order to recover a total loſs of the ſhip Hope, and her freight, 
valucd in the policy at 2200l. From the evidence of the captam 1t appeared, 
that the ſhip ſailed from Montſerrat, with a cargo of ſugars and cotton, on the 
2d of May 1778, bound for London; that ſhe was taken by two American 


privateers on the 23d, when the captain and all his crew were put on board 


one of the privateers, and ſent to New-England, from whence they were ſhortly 
afterwards ſent in a flag of truce to New-York, and arrived there the 23d of 
June :—that finding his ſhip had been retaken by the Stanley tender, and 
brought into New-York, the captain immediately made known his ſituation to 
the re-captors, took poſſeſſion of his ſhip the next day, claimed the ſhip and 
cargo in the vice-admiralty court the 26th, and on the 8th of July they were 
ordered to be reſtored to him, on the payment of the uſual ſalvage ; it further 
appeared, that the captain's intention was, at firſt, to ſell as much of the cargo 


as was neceſlary to pay the ſalvage, and to proceed on his voyage; but as 


ſugars bore a very high price at New-York, and as there was then an embargo 
on the ſhipping, he changed his mind, and determined on breaking up the voy- 
age there, and abandoning the ſhip and freight to the underwriters. In conſe- 


quence of this determination, the whole cargo was fold, but not meeting with a 


purchaſer for the ſhip, he ran her up into a creek, where he left her. In order 
to juſtify his conduct, the captain urged many impediments to his proceeding, 
beſides the embargo; ſuch as the bad ſtate of his ſhip, the utter impoſſibility 
of getting warehoules to put his cargo in, whilſt his ſhip was repairmg; and 
the very great difficulty of procunng ſailors :—it appeared, however, as well 
on the captain's croſs examination, as from the defendant's witneſſes, that gol. 
or 40l. would have completely fitted his ſhip for ſea, as ſhe wanted only a little 
calking; that for 4ol. or gol. more, he might have got prize ſhips to anſwer 


every purpoſe of warehouſes ; as to ſailors, the crew which he had brought with 


him from New-England, were {till on board, and willing to proceed ; but that 
as his determination to break up the voyage had rendered them of no further 
ſervice, he paid them their wages, and diſcharged them. The counſel for the 
underwriters contended, that under theſe circumſtances, the captain, as an 


| honeſt man, ought to have proceeded on the voyage, and that his condutt, in 
turning that into a total loſs, which, in its nature, was but a partial one, and that 
too in a very ſmall degree, was extremely reprehenſible, and a fraud upon the 
underwriters. Notwithſtanding this, his lordſhip was of opinion, that the 


embargo (which ſeemed to be the only difficulty remaining) being one of the 
accidents inſured againſt by the policy, was, in itſelf, a ſufficient cauſe for aban- 


doning; and that the inſured is not bound, in ay vile, to wait the iſſue of an 


embargo, 
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AB. A N DDO NM EN T 5 
embargo, which being of an uncertain duration, his lordſhip obſerved, may 
fruſtrate the whole view and object of a voyage. His lordſhip, without loſins 
time in recapitulating the evidence, which would only have embarraſſed the 
jury, left it to them to conſider of his opinion, and they accordingly found a 
verdict for the plaintiff.— Ms v. Hayley, before Lord Mansfield, at Guildha!l, 
15th of July 1779.———1 ſhall forbear making any obſervations on this 
verdict, only recommending to underwriters to conſider well their ſituation 
on ſimilar occaſions. General rules cannot always be applied, with jullice, 
to particular caſes, 


9. Wurx a ſhip that is aſſured, is rendered innavigable, or that ſhips or 
goods inſured are plundered or taken by an enemy, or are otherwiſe abſolutely 
ſhoiled or loſt, without any hopes of recovery; it is then allowed to the 
aſſured, to abandon ſuch {hips and goods to the ule of the aſſurers; which being 
done in due form, three months from the intimation thereof ſhall be granted 
to the aſſurers, for furniſhing the payment of the ſums by them inſured, — 
Ordin. of Middleb. : 

10. No ceſſion or abandon ſhall be made, except in caſe of capture, ſhip- 
wreck, ſtranding, detention by princes, or the entire loſs of the goods inſured. 
All other damages ſhall be reputed to be average, which ſhall be ſettled be- 


tween the inſurers and inſured, according to their ſeveral COncerns,—O0rd:n, 


of France. 


11. No ceſſion or abandon ſhall be made of a part of any concern or 
intereſt, and the remainder kept.—1b:d. 


12. Ox the detention by princes, the ceſſion or abandon ſhall not be made 
before ſix months, if it happens in Europe or in Barbary. If in a more diſtant 
country, in a year; both to commence from the day of the notifying this 
detention to the inſurers. —/0:d, 


13. Tux inſured ſhall be cblived- to ule their utmoſt diligence for the 


daring or taking oll the detention. — Bid. 


14. Ir a ſhip be ſtopt by our orders in any of the ports of our kingdom 
before the voyage be begun, the inſured ſhall not, on account of this deten- 
tion, abandon or cede their effects to the inſurers.— id. 


15. Tux ſhip or goods inſured being entirely loſt, without any hopes of 
recovering them, or the ſhip proving unfit for further ſervice, and proper 


notice having been given of this to the inſurer, the perſon inſured 1s authorized 


to give up the ſaid ſhip and goods, and to abandon it, or deliver it up en- 
tirely to the diſpoſal of the inſurer; who, within four weeks aſter notice of 
the loſs, in caſe no other term be Ripulated i in the e (oh is to make good the 
r Cannon —Ord. of Konig /b. 

C 16. Bur 
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19. Bor when the ſhip or goods are only damaged, ſo that the {ſhip can be 
galt rendered lit for fea within fix months in the Baltick, and within nine or 
twelve in other places, according to their diſtance, and the goods (in caſe, 
according to the 20th article, it is not found more adviſable to take them out 
at the place where they received the damage) can wholly or in part be 
torwarged to the port to which they were conſigned; here no abandon or 
celſion is allowed, but the perſon inſured is to account with the inſurer for all 
damages that can be proved; and the latter, unleſs ſuch damages happen to 


be made good by average- contribution, ſhall diſcharge the ſame within four 


weeks, according to the proportion of the ſum inſured; but in caſe, within 
the ſaid interval, the {hip is not to be repaired, nor the goods to be fold where 
damaged, or be carried to the port to Which they were conſigned, the party 
inſured may relinquiſh the ſame, and demand payment. —Ibid. 


17. ALTHOUGH neither the whole ſhip nor cargo be inſured, but only a 
part, yet in caſe of loſs or misfortune no paritat ceſſion ſhall be valid; but the 
party inſured mult either entirely relinquiſh the cargo thus inſured in part, or 
keep it wholly to himſelf, the inſurer making good {ſuch damages only as 
can be proved. —Ibid. 


18. Ir ſhall not be lawful to relinquiſh or abandon an infured ſhip or 
goods whillt the whole or a part of it can be ſaved, reclaimed, or releaſed ; 
but the inſured is obliged, at the riſque and charge of the inſurer, to uſe all 
poſſible endeavours to ſave ſhip and goods, and to take care of and promote 
both the preſervation of the latter, and the intereſt of the inſurer.—Ordin. 
of Stockh. 


19. No abandoning can be made, but in caſe of capture, ſhipwreck; bulging, 


ſtranding, embargo of princes, or an entire loſs of the thing inſured ; any 


other damages happening ſhall only be reckoned as an average: the which 
{hall be regulated among the aſſurers, proportioning it according to the 
intereſt they ſhall have in it.—Ordzn. of Bulb. 


20. WaEen a ceſſion or abandoning is intended to be made, by reafon of 
a prince's detention ; it cannot be done till after ſix months, reckoned from 
the day on which the embargo or detention was notified to the aſſurers, this 
being done in any ports of Europe; and if it ſhould be in thoſe of America, 


or others equally remote, in a year, to be reckoned as before expreſſed: but 


if the aſſured ſhould have advice by a juſtifiable inſtrument, that the hs was 

found unable to proceed, or the goods moſuly. Uamaged, he may in this caſe 

wake the ſaid ceſſion immediately, without waiting the term appointed, —1bid. 
N. B. In Engrand no time 1s limited for making an > abandonment; 


21. Is caſe of An, or a che e may hw 15 des 


recovery of the effects, without prejudice to tag IG) or x8fumbprier 


ment of his charges. —Ordin. of France. 
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22. AND he ought to do fo to the utmoſt of his power, eſpecially if he is 
aboard, or be maſter of the ſhip; for inactivity in ſuch a caſe would be 
fraudulent ;—and the earlieſt notice poſſible ought to be given to the inſurers. 
All that he doth for the recovery of ſhip and goods, is deemed to be done 
in their name and for their account; yet the inſured's reimburſement of 
charges ought to be limited to the value of the effects recovered, unleſs the 
inſurers ſhould have given him a /pecial authority.—2 Valin's Comm. g9g.— 
The inſurers may alſo take ſuch meaſures for recovery, as to them may ſeem 
good.—1b:d. 135. The hope of reſtitution, even in the caſe of an unjull 
capture, is not a reaſon to exclude, or retard an abandonment. id. 100. 
Although the ſhip may be entirely wrecked, yet if the goods be ſaved with 
little damage, they cannot be abandoned to the inſurers ; they have only tv 
pay the average, if they offer to convey them ſpeedily to the place of defl;- 
nation. The like ought to be underſtood with regard to the {hip, if there be 
means of getting her off, and of putting her in a condition to navigate, by a 
repair: —otherwile, if no materials, or workmen, can be obtained. —76:d. 100, 
102. The ſtranding ought to be complete to authorize an abandonment, 
1b:d. 102: for the inſurer is not (as is often alleged) in the place of the 
inſured ; he is only guarantee to him for the damage which may happen to the 
thing inſured ; id. 104. Abandonment is in favour of the aſſured, he may 
therefore chuſe to make it, or not. id. 105. By a regular and authorized 
abandonment, the effects inſured become the property of the inſurers; and 
therefore the abandonment ought to be pure, ſimple, and unconditional.— 
Ibid. 143. If there be two policies on different effects, thoſe of the one may 
be abandoned, and thoſe of the other retained. —1b:4. 108. ——The aſſured 
may limit the abandonment to the proportion of what may have been inſured, 
by reſerving to himſelf the right of participating with the inſurers in the 
recovery which ſhall be made, for the ſurplus uninſured. —/9. 112, 143. 


23. Wurx the damage exceeds an half of the value of the goods, an 
abandonment ought to be admitted; for there are damages which increaſe 


daily.—(Guidon, c. 7, art. 1. 


24. For more information on this head, ſee Average, Capture, Detention, 


Embargo, Free of CO TI Notice, Recapture, Scizure, Sheihrorect, 


Stranding, Total Lo/s. 
„ T EB NM E N I. 


1. A ATEMENTS for prompt payment or otherwiſe, ſrom the original 

coſt of goods as charged in bills of parcels and invoices; as alſo 
allowances, diſcounts, drawback, &c. at the Cuſtom-Houſe ; are oſten very 
conſiderable, and ought to be enquired into, and deductions made accord- 
.ingly in calculating the true value of the intereſt inſured, and in ſtating an 
average or loſs ; which otherwiſe may on ſome occaſions be adjuſted very 
erroneouſly, See Average, Loſs. 


ACCIDENT. 
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NSURERS are reſponſible only for ſuch damages as happen through 
caiual, or unavoidable accidents (cas fortuit, ou force); or from 
voluntary acts, which have a juſt and reaſonable cauſe, ſuch as to avoid greater 
and more imminent danger; —and in general for all accidents howſoever 
extraordinary, if there be no reſtriction by an expreſs clauſe :— but an 
accident is not that which happens through the defefs or periſhable nature 
of the thing inſured, or through the act or fault of the proprietor, freighter, 
or maſter.— 2 Valin's Comm. 12, 14, 74, 79. 
2. Ser Anchor, Cable, Capture, Concealment, Condemnation, Damage, 
Deviation, Embezzlement, Fire, Fraghter, Inſufficiency, Inſurance, Inſured, 
Leahage, Maſter, Negligence, Notice, Owner, Periſhable Commodities, Fro- 
hibited Goods, * e SLOWAge, 1heft, Wear and Tear. 


. 
SEE Broker, Truſt and Truflee. 
ACT TON: 
SEE Prelim. Diſc. 42. Adjuſtment, Damage, Inſurer, Proof. 
os AS 8h 
SEE Maſter, Navigation. 


)«ͤ; 
ns This action was eee by 8 plaintiff againſt the defendant, 


on a policy of inſurance which the latter underwrote in November 
1743, on the {hip George and Henry, captain Bowlar, at and from Jamaica to 


London, zntereſt or no intereſt, free of average, and without benefit of ſalvage to 
the inſurers Hand the ſaid ſhip was warranted to /atl from Famaica with the 
fleet that came out under convoy of the Ludlow-Caſtle man of war. 


The ſaid 
{hip did fall accordingly with the fleet under the aforeſaid convoy; but in a 


great ſtorm that happened ſome time after their ſailing, wherein many ſhips 
were loft, the George and Henry received ſo much damage as obliged her to 
bear away for Charles-Town in South-Carolina, where ſhe put in, and upon 
examination was found quite unfit to put to ſea again; ;- whereupon her cargo 


was taken out and loaded aboard other ſhips for London, and ſhe condemned 


and broke up._—In conſequence of which, the plaintiff demanded his inſu- 
rance, and all the underwriters being ſatisfied of the truth of the: afore- 


mentioned fact, © their loſs, except the defendant; - who went ſo far as to 


WE ſettle 


upon this account that a verdict was found for the plaintiff. 


ADMIRALTY AND ADMIRALTVY-COURT. 9 


ſettle it, and, according to cuſtom, ſigned the policy in the following 
words and figures :—Adjuſted the loſs on this policy at ninety-erght pounds per 
cent. which I do agree to pay one month after date, London 5th July, 1745. 
Henry Gouldney. When this note became due, he thought himſelf no wav 
bound by it, but inſiſted on fuller proof; particularly of the ſhip's ſailing under 
convoy, as warranted, and of her condemnation at Carolina ; but it having 
been always the cuſtom, that after ſuch adjuſtments as above, with promiſe of 
payment at a certain day, are made between the inſured and inſurer, no 
further evidence is ever required, but the loſs conſtantly paid; it was 
And the chief 
juſtice conſidering it as a note of hand, declared that the plaintiff had no 
occaſion to enter into the proof of the loſs.— Lex Merc. Red. 281, at Guild- 
hall, Mich. 1745. Hog v. Gouldney. 


2. Remarx.—l apprehend that if it were a ſettled rule in our courts, not 
to enter into proofs after an adjuſtment and before payment, on a policy, there 
would, in divers inſtances, be a great failure of juſtice, and a countenance of 
fraud; becauſe it doth, and may often happen, that informations are received, 
and diſcoveries of deception and impoſition are made, by inſurers, after an 
adjuſtment of a loſs or average, which ought to free them from payment as 
much as if they had not ſigned ſuch adjuſtment : and, in fact, I have known 
ſeveral caſes tried of late years, where the courts have been more liberal, and 
no regard was had to adjuſtments actually ſigned, unleſs due proof were made, 
at the trial, of the reality of the loſs, and fairneſs of the demand.—If even 
after payment, made through miſtake, deceit, &c. the law gives redreſs and a 
recovery of the money, it would be ſurely unjuſt to enforce payment on an 
adjuſtment obtained * error, or fraud. (See TOI J. 

3. AN underwriter cannot be held to hai on an 6 upon a policy of 
inſurance, unleſs he has ſigned an adjuſtment, or promiſe to pay the loſs, 
average, &c. thereon, becauſe it is not a certain debt till then; and if a bail- 
able action ſhould be brought againſt him, he will, on motion before a judge, 
be e on common bail. 


„ #45 | Runs and principles of adjuſtment, adapted to all caſes, will be found 

under the various titles reſpectively throughout this work. See Prelim. Di/c. 
59, 71. Average, Broker, Corn, Foreign Adjuſtment, Loſs, Market, Proof, 
Ron, Recapture, Regulation, Return, Salvage, Voyage, and paſſim. 


ADMIRALTY AND ADMIRALTY. COURT: 


1. Ter courts have juriſdiftion and power to 37 and determine all 

maritime cauſes, - or ſuch injuries, which, though they are in their 
nature of common law cognizance, yet being committed on the high ſeas, out 
of the reach of our ordinary courts of juſtice, are therefore to be remedied in 
be D | a peculiar 
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10 ADMIRALTY AN SPD ADMIRALTY- COURT. 


a peculiar court of their own. All admiralty cauſes I be therefore cauſes 


ariſing wholly upon the ſea, and not within the precin&s of any country 
(Co. Litt. 260. Hob. 79). For the ſtatute 13 Ric. 2. c. 5. direfts that the 
admiral and his deputy ſhall not meddle with any thing, but only things done 
upon the ſea; and the ſtatute 15 Ric. 2. c. 3. declares that the court of the 
admiral hath no manner of cognizance of any contract, or of any other thing, 
done within the body of any country, either by land or by water; nor of any 
wreck of the fea: for that muſt be caſt on land before it becomes a wreck. 
But it is otherwiſe of things flotſam, jet/am, and ligan; for over them the 
admiral hath juriſdiction, as they are in and upon the ſea (5 Rep. 106). If 
part of any contract, or other cauſe of action, doth ariſe upon the ſea, and 
part upon the land, the common law excludes the admiralty-court from its 
juriſdiction; for, part belonging properly to one cognizance, and part to 
another, the common or general law takes place of the particular (Co. Litt. 
261). Therefore, though pure maritime acquiſitions, which are earned and 
become due on the high ſeas, as ſeamen's wages, are one proper object of the 
admiralty juriſdiction, even though the contract for them be made upon land 
{1 Ventr. 146); yet, in general, if there be a contract made in England, and 
to be executed upon the ſeas, as a charter-party or covenant that a ſhip ſhall 
ſail to Jamaica, or ſhall be in ſuch a latitude by ſuch a day; or a contract 
made upon the ſea to be performed in England, as a bond made on ſhip board 
to pay money in London or the like; theſe kind of mixed contracts belong 
not to the admiralty juriſdiction, but to the courts of common law. (Hob. 12. 
Hal. Hiſt. C. L. 35): And indeed it hath. been further holden, that the 
admiralty- court cannot hald plea of any contratt under ſeal (Hob. 212). — 
3 Black. Com. 106. 


2. Tux proceedings of the courts of admiralty bear much reſemblance to 
thoſe of the civil lau, but are not entirely founded thereon; and they Iikewiſe 


adopt and make uſe of other laws, as occaſion requires; ſuch as the. Rhodian 
law, and the laws of Oleron (Hale Hill. C. L. 36. Co. Litt. 11). For the law 


of England, as has frequently been, obſerved, doth not acknowledge or pay 


any deference to the civil law, conſidered as ſuch; but merely permits its uſe 
in ſuch caſes where it judged its determinations equitable, and therefore blends: 
It, in the preſent inſtance, with other marine laws : the whole being corrected, 
altered, and amended, by acts of parliament and common uſage ; fo. that out 


of this compoſition, a body of juriſprudence is extracted, which owes its 


authority only to its reception here by conſent of the crown and people. 


The firſt proceſs in theſe courts is frequently by arreſt of the defendant's 
perſon (Clerke prax. cur. adm. 1. 13); and they alſo take recognizances or 
ſtipulation of certain ſidejuſſors in the nature of bail (bid; f. 11. 1 Roll. Abr. 
531. Raym. 78. Lord Raym. 1286); and in caſe of default may impriſon 
both them and their principal (1 Roll. Abr. 531. Godb. 193, 260). They 
may alſo fine and impriſon for a contempt: in the face of the court (1 Ventr. 1). 
And all this is ſupported by immemorial uſage, grounded on the neceſſity of 
pe a juriſdiftion ſo extenſive (i Keb. 55205 though oppoſite: to the 
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uſual doctrines of the common law: theſe being no courts of record, becauſe 
in general their proceſs is much conformed to that of the civil law (Bro. Abr. 


error, 177).—1bid. 108. 


3. SEE Appeal, Cinque-Ports, Civil Law, Condemnation, Foreign Court, 
Hypothecation, Law of Nations, Maritime Court, Prize, Sea. 


ETD Aa V 1-1 


SEE Damage, Document, Fire, Proof, Proteſt. 
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1. 8 and merchandizes from England to the coaſt of Africa, and at 

and from thence to our colonies in the Weſt- Indies, &c. are uſually 
inſured with the following clauſe in the policy, viz. © free from loſs or 
average, by trading in boats; and alſo from average occaſioned by inſur- 
rection of ſlaves, if under 10 per cent. :'—however, we ſometimes ſee variations 
of this clauſe.— The average ariſing from inſurrection is underſtood to mean 
general average, and to be borne by the value of ſhip and cargo, &c. not by 
that of the ſlaves only, as a particular average thereon ; becauſe the loſs or 
damage (whether to ſhip, or cargo, or both) which happens by means of an 
inſurrection, and the endeavours uſed in quelling the ſame, ariſes from the 
whole intereſts, together with the lives of the crew, being in danger, and in 
contemplation to be preſerved, in ſuch manner as the e may admit of. 


2. IT hath been adjudged that on voyages to the <oaſt of Africa, to the 
mver Miſſiſſippi, and ſuch other places where the ſhips go to trade and 
diſpoſe of their cargoes by barter and the like, and not to land and deliver 
them to conſignees or factors, the riſque on the goods outward ends upon 


breaking bulk. 


3. Sex : Commodity, End of Voyage or Ri Iu, Newfoundland. 


Ao G E N T. 


"PR Prelim. D ie 48, 29. Broker, Declaration Faltor, Order ral. and Trae. 


A G NME EI M E N T. 
SEE Arbitration, Contract, Policy, Society, Written. Clauſe. 


A GROUND. 
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GROUND, is the ſituation of a ſhip whoſe bottom, or any part of 

it, hangs or reſts upon the ground, ſo as to render her immoveable 

till a greater quantity of water floats her off; or till ſhe is drawn out into the 
ſtream, by the application of mechanical powers.—falc. Mar. Dit. 


2. I INSERT the above definition, becauſe doubts have ſometimes ariſen, 
whether a ſhip which has been aground, and got off, may be properly ſaid to 
be ſtranded, and to ſubjett inſurers. to pay a particular average, within the 
meaning of the N. B. at the foot of our policies; which point was tried in 1754, 
on corn damaged, and eee in ws affirmative.— Cantillon v. L. A. Co. 


3. SEE Ae. Sits Stranded, Unle eſs. 


A L. & 1 E * 8. 


1. 

N cruize near, or in ſight of any of the roads, havens, or ports, towns, 
or places belonging to the ſaid king of Great - Britain; or any way diſturb the 
peace and commerce of the ſame: and in compliance with the eighth article 
of the treaty of 1682, we do ſincerely promiſe and declare, that ſuch orders 
{hall for the future be given to all our commanders, that, under a ſevere 
penalty and our. utmoſt diſpleaſure, they ſhall not enter into the channel of 
England, nor come, or cruize in fight of any part of his Majeſty of Great- 


Britains dominions any more for the time to come. Treaty with Alg. 1700. 


Dann by Heath 2908 | 


We have. Fon ee by r of thips WIR were Siler at 


Als WTR that the Algerines had even intelligence from - moſt ports what 
cargoes the ſhips brought, and what force the {hips themſelves were of. And 
perhaps there are people amongſt them who know better of what value the 


ſhips are, for whoſe freedom they receive yearly preſents, than the perſons at 


the helm do in. thoſe ſtates who negotiated the peace with them. All ſhips 

coming from and going to the Baltick, are at beſt but of very little value to 
the Infidels. However whilſt the ſtates theſe ſhips belong to keep up a 
marine, the Streights trade. may be reckoned of/ſome value to them, as it 
lexves & to train up mariners in their own country.—2 agus 744. 
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O ſhip, or veſlel, belonging to our: 3 of Algiers, ſhall 
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ALTERATION or POLICY, VOYAGE, os RISQUE. 


1. W HENE VER it may be requiſite to make any alteration, eraſement, 


addition, or interlineation, in a policy, after it has been under- 

written, it ought to be done with caution and accuracy, and a mutually 
clear underſtanding between the parties ;—for otherwiſe, if it varies at all 
from the inſured's order, or the inſurer's entry, dilagreements of moment 
may ariſe, and be ſometimes troubleſome to adjuſt ; yet ſuch alterations, &c. 
are very often made by brokers in a manner ſo very looſe and haſty, and with 
ſo little attention of the underwriters, that the nature of the r:/que, originally 
3 deſcribed in the policy, is ſometimes by the introduction or eraſement of a 
% fingle word or monoſyllable only (without any alteration of the premium) 
rendered entirely different from what is underſtood, or perceived by the 

3 underwriters, till the ſubſequent effect of it in ſome unfavourable event opens 
7 their eyes. I mean profeſſedly, by making ſhort obſervations of this kind and 
1 others throughout this work, to awaken the attention of underwriters (who in 
general are too zndolent) to the exercile of ſome degree of propriety and 

5 judgment in all the vaſt variety of circumſtances and tranſactions, which 
3 continually occur in matters of inſurance ; —and this with a view to promote, 


amongſt all the parties concerned therein, more regularity and honour than 
uſually Feb 118 Eis | 


A 


2. IT 3 be a proper check againſt ſuch alterations, as well as againſt 
fallacious informations, were underwriters to note conciſely in their original 
entries of the policies which they ſubſcribe, the written particulars inſerted 
therein, alſo the moſt material circumſtance or two verbally mentioned by the 
.B broker; and to have a column in the alphabet of their riſques (which they 
1 uſually carry about them) wherein to minute br:efly from their entries ſuch 
1 notes. The practice of making ſuch ſhort minutes would become very familiar 
1 by habit; and the concurrent teſtimony of the entries of the ſeveral under— 
writers on the ſame policy, would be a kind of evidence againſt ſuch fallacious 
verbal informations, alterations, additions, &c. For inſtance, a policy is 
underwritten at a certain premium, very moderate, there being no return 
for convoy, the aſſured having been perſuaded the ſhip would fail without 
convoy ; but, finding that ſhe happened to go with convoy, the underwriters 
have been applied to, many months after the voyage was performed, to 
make a return of g, 4, or 6 per cent. for convoy; with which they have 
complied, a clauſe then appearing to that effect, which they have ſuppoſed 
was inſerted originally——lIn another policy there is a warranty, that the 
ſhip ſhall have a certain number of guns, and a certain number of men, 

meaning /ailors; but after the inſurance has been effected, the broker, 
or aſſured, have taken the liberty, without conſent, to add, immediately 
following the word men, the words, including paſſengers. A liberty of 
touching at an intermediate place, a valuation, and various other particulars, 
have in like manner been arbitrarily interpolated, on different occaſions, 
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14 AMICABLE SOCIETY. 


or alterations made, in policies, of which the ln have taken no 
cognizance, nor have they perceived them; or if any of them have made a 


diſcovery of it, it has been difficult, or very diſagreeable, to prove it; even 


though they ſhould be ſubject to a bs, RI. r ſuch alteration. 


g. Ser Prelim. D * 51. e run e F Valuation, 
Voyage, War, Written Clauſe. | 


A M RN 1 UN. 
SEE Prelim. Diſc. 40, 79. Colony, Navigation, Prohibited Goods. 


AMICABLE JUDICATORY, oz COURT. 


1. 1 N the Preliminary Diſcouiſe prefixed to this work, page 15 to 22, I 

have ſhewn the neceſſity, and propoſed the heads, or brief hints 
of a Plan for the ſummary deciſion of diſputed matters of infurance ; which 
might unqueſtionably be carried into execution, with very little difficulty ; 
eſpecially as to what regards the adjuſtment: of a vaſt variety of loſſes, 
averages, ſalvages, &c. where the queſtions depend entirely, or chiefly, on 
actual experience in the cuſtoms and uſages, and an expertneſs in the ſtating 
and calculating ſuch matters. —and not merely on points of law. 


2. SEE Average, Caſes adjudged, Ghambir of Aﬀerance, Court M eien 
Court of Policies, Jury, Law, Precedent, 


AMICABLE SOCIETY. 


15 T E RMS, methods, and advantages, of inſuring lives, in the office 

of the Amicable Society, for a perpetual aſſurance, kept in Serjeant's 
1nn, Fleet-Street. On the 2zth of July 1706, the then lord biſhop. of 
Oxford, Sir Thomas Aleyn, Bart. and others, obtained from the late Queen 
Anne, a charter, for incorporating them and their ſucceſſors, by the name of 
the Amicable Society, for a perpetual aſſurance office; with power to pur- 


chaſe lands, ſue, and be ſued, and to have a common ſeal. The number of 


perſons to be incorporated was not to exceed 2000, but might be leſs; each 
perſon to receive a policy, under the ſeal of the corporation, entitling his 
nominee or aſſigns to a dividend on his or her deceaſe, in the manner men- 
tioned in the charter. After paying the charges of the policy, and 10s. 


entrance-money, each perſon was to pay 61. 4s: per atihum, which annual 


payments have ſince, by the increaſe of the ſociety's ſtock, been reduced to 
5l. a year, payable quarterly,—From theſe payments, which muſt be made to 
the 5th of April next after the deceaſe of each member, the dividends to 
claimants are to ariſe; for which reaſon, if the members are at any time a 

year 
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A MIC ABLE SOCIET V. 13 
year and a quarter in arrear, ſuch defaullers are excluded from all benefit of 
their policies —The affairs of the corporation are managed by a court of 
directors, according to the powers granted by the charter, and the directions 
of the by-laws. The directors are twelve, choſen yearly, within forty days 
after every 5th day of April. The majority of members aſſembled at a 
general court (which is never to conſiſt of leſs than twenty) are empowered 
to make by-laws and ordinances for the good government of the corporation. 
The charter directs that one of the members of the ſociety ſhall be elected 
their regiſter, who being alſo their receiver and accomptant, is therefore 
required by the by-laws to give good ſecurity in the ſum of 2000]. at leaſt, — 
All perſons at the time of their admillion, are to be between the ages of 
twelve and forty-five, and muſt then appear to be in a good ſtate of health. 
Perſons living in the country may be admitted by certificates and affidavits, 
which may be had at the office. Any perſon may have two or three ſeveral 
inſurances (or numbers) on one and the ſame life, whereby ſuch perſon will 
be entitled to a claim on each number fo inſured. Five members of the 
ſociety are annually elected auditors, who are, by their office, to inſpect every 
tranſaction of the ſociety, to examine all vouchers for receipts and payments, 
and upon oath to lay before the quarterly and annual general courts, the 
quarterly and annual accounts of the ſociety: and on the day before the 
holding each court of directors, the auditors are to ſtate and enter into the 
directors minute-book, a balance of the. caſh of the ſociety. In the year 
1749, it was thought neceſſary to lay a premium of 71. 10s. upon the ſale of 
each number; which premium is ſtill continued, and muſt be paid, together 
with 7s. 6d. for the charges of the policy, at the time of admiſſion. That 
the good end intended by the charter has been purſued, and the ſociety found 
to be greatly beneficial to the public, will evidently appear from a ſlate of 
their yearly dividends from Lady-day 1760, to Lady-day 1779. And ſo 
conſiderable has been the increaſe of the dividends for the nineteen years laſt 
paſt, that each claim, during that period, has amounted, upon an average, 


to n of 172l. 


Anno E d. | Anno EC | Anno E 
1760 —260 5 g 1767—151 © O 1773—259 2 9 
1761——125, 0 0 1768——148 6 8 | 1774——206 15 104 
1762——125 0 3 1709—164 14 1+ | 1775——179 13 10+ 
170639 ——125 00: 1770-—160 15 44 |} 1776 —194 7 9 
7FͤͤͤCCC(ͤâͤiñʒr 1071442636 8B | 17779—i55, 9 44 
1765——128 8 9+ 1772— 182 6 12 1578——207 12 1 
170972720 4.0 A [ | | 


2. Ar a general court held the 10th day of May 1770, an order was made 
for further augmenting the dividends on claims, ſo as that for the future, they 
might not be leſs. than 15ol. each claim; but they have been conſiderably 
more, as appears above; for which purpoſe the ſociety did then ſet apart a 

anf dame quantity of their ſtock in the funds. In conſideration whereof, 


the 
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the blank numbers, which until that time, were conſidered as the property 


of the members, and ſold ſor their advantage, are to ſink into, and become 
the property of the ſociety at the end of the year in which the members die. 
3. THE advantages propoſed for members of this ſociety, are principally 
as follows ; To clergymen, phyſicians, ſurgeons, lawyers, tradeſmen, and 
particularly perſons poſſeſſed of places or employments for life, whoſe incomes 
are ſubje& to be determined or diminiſhed at their reſpective deaths, who by 
inſuring their lives, by means of this ſociety, may now leave to their families 
a clalin, or right to receive 150l. at leaſt, for every five pounds annually paid 
in, and many times a larger ſum, as appears by the preceding account. To 
married perſons, more ' eſpecially where a jointure, penſion, or annuity 
depends on both or either of their lives, by inſuring the life of the perſons 
entitled to ſuch annuity, penſion, or jointure. To dependents upon any 
other perſon entitled to a ſalary, benefaction, or other means of ſubſiſtence, 
during the life of ſuch perſon, whole lite being inſured in this fociety, either 
by themſelves, or upon the perſon upon whom they are dependent, will 
entitle them to receive upon the death of ſuch perſon, a claim or claims 
as before mentioned. To perſons wanting to borrow money, who by 
inſuring their lives, are enabled to give a collateral ſecurity for the money 
borrowed. To creditors entitled to demands larger than their debtors are 
able to diſcharge, ſuch: creditors may, by a like inſurance upon the life of the 
debtor, ſecure to themſelves the principal ſums at the death of the debtor: 
The above-mentioned. advantages are offered chiefly with reſpect to 
perpetual inſurances of life; but temporary inſurers may find no leſs advan- 
tages from this ſociety, as may plainly appear from the following inſtance; 
viz. A. B. has agreed for the purchaſe of an office or employment, but wants 
gool. or 400l. to make up the purchaſe-money : he is willing to aſſign a ſhare 
of the profits or income of his office, as a ſecurity or pledge for the 
repayment of the principal with mtereſt, but cannot obtain a loan of that ſum 
without inſuring his life till the whole be cleared, which he is enabled to 
do by the help of this ſociety. For example: he purchaſes three numbers, 
on each of which he inſures his life, and thereby his afligns become entitled to 
three ſeveral claims at his death; which claims, by the above-mentioned 
proviſions, will not be leſs than 15ol. each, and may amount to more; he 
aſſigns and depoſits his policy with the lender: he pays to the ſociety 71. 10s. 
for each number inſured, and for the yearly contributions on the three 
numbers, no more than zl. each, which is apparently after the rate of 
gl. 6s. 8d. per cent. and the terms eaſter than any other offices do infure at, 
who inſure for a year only, and after that are at liberty to refuſe any further 
inſurance : whereas in this ſociety the inſurance continues during the life of 
the inſured, unleſs excluded for the non-payment of his quarterly contributions. 


4: ATTENDANCE is daily given at the office of the ſaid e from 
nine in the morning till two in the afternoon, holidays excepted. All 


perſons applying to the Amicable Society for inſurances, are ured ta 
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give in writing, the names, places of abode, profeſſions, and ages of the 
perſons propoled for inſurance ; who muſt not be in the army or navy, or 
likely to reſide in foreign parts, or of dangerous occupations. 


5. RemaRks.—lt is obvious, that regulating the dividends among the 
nominees by the number of members who die every year, is not equitable ; 
becauſe it makes the benefit which a member is to receive, to depend, not on 
the value of his contribution, but on a contingency ; that is, the number ot 

members that ſhall happen to die the ſame year with him. This regulation 
muſt alſo have been diſadvantageous to the ſociety; as will appear from the 
following account of the natural progrels of the affairs of ſuch a ſociety, when 
eſtabliſhed on a right plan. Suppole a thouſand perſons, whole common 
ages are thirty-ſix, to form themſelves into a ſociety for the purpole of aſſuring 
a particular ſum at their deaths, to ſuch perſons as they ſhall name, in conſi- 
eration of a particular annual contribution to be continued during their 
lives. Suppole the annual contribution to be zl. and the firſt payment to 
be made immediately. Suppoſe, likewiſe, the original number of the ſociety 
to be conſtantly kept up by the admiſſion of new members, at thirty-ſix years 
of age, in the room of ſuch as die. It appears by Dr. Price's Obſervations 
on Reverſionary Payments &c. p. 33, that an annual payment, beginning 
immediately, of 5. during a life now at the age of thirty-fix, ſhould entitle, 
at the failure of ſuch a life, to 172l. reckoning intereſt at 4 per cent. and 
taking Mr. De Moivre's valuation of lives.—A thouſand perſons, all chirty-ſix 
years of age, will die off at the rate of twenty every year. The diſburſements, 
therefore, of ſuch a ſociety will be the firſt year twenty times 1721. or 344ol. 
and it's income will be 3000l. It will, therefore, at the end of the year, have 
a ſurplus of 1360l. to put to intereſt. In conſequence of the yearly acceſſions 
to ſupply vacancies, the number dying annually will be always increaſing 
after the firſt year. In fifty years it will attain to a ααν,,ſm; and then, the 
affairs of the ſociety will become ſtationary, and the numbers dying annually 
will be forty, and it's annual expence will be 6880]. exceeding the annual 
contribution 1880l. But, in the mean time, by improving it's ſurplus monies, 
it will have raiſed a capital equal to this exceſs, and conſequently it's affairs 
will be fixed on a firm baſis for all ſubſequent times. —Suppoſe now that 
ſuch a ſociety, at it's eſtabliſhment, ſhould refolve to divide it's whole yearly 
income among the nominees of deceaſed members. The effe& of this would 
be, that no capital could be raiſed; that the dividends payable to nominees 
would diminiſh continually, till, at the time that the greateſt number of 
members came to die annually, or at the end of fifty years, they would be 
reduced to half; and all claimants, after this period, receive too little, 
| becauſe the firſt claimants had received too much. —At the time of the 
inſtitution of the Amicable Corporation, the intereſt of money was at 6 per 
cent. and, as they admit all between twelve and forty-five, the mean age of 
admiſſion cannot. probably be ſo great as thirty-ſix. It appears, therefore, 
that had they avoided the error now mentioned, and gone from the firſt on 
F the 
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the plan I have deſcribed, they might have all along paid to each nominee 
172]. beſides raiſing a capital much greater, in proportion to the number of 
members, than that I have ſpecified, by the help of the exceſs of their annual 
payments above gl. and ſome other advantages which they have enjoyed. 
Indeed I cannot doubt but that, with theſe advantages, they might before 
this time have found themſelves able to pay at leaſt 200l. to each nominee ; 
and at the fame time reſtrifted themſelves, as they now do, to an annual 
payment of gl. I have already mentioned one inſtance in which the plan 
of this ſociety 1s not equitable. Another inſtance of this 1s, their requiring 
the ſame payments from all perſons under forty-five, without regarding the 
differences of their ages; whereas, the annual payments of a perſon admitted 
at forty-five, ought to be double the annual payment of a perſon admitted 
at twelve. Further; the plan of this ſociety is ſo narrow, as to confine 
it's uſefulneſs too much. It can be of no ſervice to any perſon whoſe age 
exceeds forty-five. It is, likewiſe, far from being properly adapted to the cir- 
cumſtances of perſons, who want to make aſſurances on their lives, for only ſhort 
terms of years; the annual payments are too high. Neither is it at all adapted 
to the circumſtances of perſons, who want to make aſſurances on particular 
ſuroworſhips, For example; a perſon deſires to make proviſion only againſt the 
danger of his dying firſt : he enters himſelf into this ſociety; and by an annual 
payment of zl. entitles his nominee to 150l. In a few years, perhaps, his 
nominee happens to die; and having then loſt the benefit he had in view, he 
determines to forfeit his former payments, and to withdraw from the ſociety. 
In this way, probably, this ſociety muſt have gained ſome advantages. But 
the right method would have been, to have taken from ſuch a perſon the true 
value of the ſum aſſured, © on the ſuppoſition of non-payment, provided he 
* ſhould ſurvive.” In this way he would have choſen to contract with the 
ſoctety ; and had he done this, he would have paid for the aſſurance (accor- 
ing to Dr. Price's calculation in his Obſervations on Reverſionary Payments) 
gl. 8s. in annual payments, to begin immediately, and to be continued during 
the joint continuance of his own life, and the life of his nommee.——Al theſe 
objections are removed by the plan of the ſociety which has juſtly ſtiled 
itſelf the Society for equitable Aſſurances on Lives and Survivorſhips. 


6. SEE Equitable Society, Lives. 
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1. Policy, on Ships, at Amſterdam. 


W Funde nien de are you 
| wholly, or partly, friend, or foe, none excepted, viz. each for the ſum here by 


us underwritten, from on zie hull, or body of the ſhip, 

which God preſerve, with all her guns, ammunition, utenſils, and appurtenances of the 

fame, belonging to the faid . or any body elſe, called GA 
wWhhereof «hs maſter is or who in his ſtead as maſter, or 


That on Goods is nearly ſimilar, 
| maſters, 


or whom. it elſe may concern, 
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maſters, may navigate of which we hereby take the riſques, perils, and 
adventures to run for our account, from che hour and day that the ſaid ſhip has made a 
beginning to lade the merchandize, or ſhall have taken on board her ballaſt for the ſaid voyage, 
and end twenty-one days after the ſaid ſhip ſhall be arrived at the laſt deſtined place of 
unlading, or ſo much ſooner as ſhe ſhall be entirely unladed. The ſaid {hip ſhall be 
permitted to ſail forwards, and backwards, to turn and wind to the right, left, and to all 
ſides, as the maſter, or maſters ſhall pleaſe, and think proper for the ſervice and benefit 
of the ſaid voyage: the afore-mentioned dangers conſiſting of all perils at fea, ſtreſs of 
weather, fire, and wind, arreſts by friends and enemies, detentions by kings, and queens, 
princes, lords, and republicks, letters of mart and contra-mart, careleſnefs of maſters and 
failors, villainies of the ſaid ſailors, and all other perils and adventures which any wiſe 
may happen to the ſhip without means of the inſured, thought of, or not thought of: 
putting ourſelves, in all ſuch caſes, in your place to pay to you the inſured, or your 
factor, all the damage which you ſhall have ſuffered, viz. each in proportion to the ſum 
which he ſhall have underwrote, the firſt as well as the laſt inſurer, within ee monies 
after we ſhall have notice given us of the loſs, or damage. And in ſuch caſe we do grant you 
the inſured, and all others, full power to lend an hand, as well to our lols, as to our 
benefit, in the ſaving and benefiting of the ſaid ſhip and the appurtenances 
of the ſame ; allo to ſell the ſame, and to diſtribute the money, in caſe the matter doth 
require it, without aſking our conſent, or leave: and we ſhall alſo pay the charges 
attending the ſame, beſides the damages fallen thereon, whether any thing be faned, or 
not : and faith ſhall be given to the account of charges on the oath of him who has taken 
the ſame, without alleging any thing againſt it : provided in ready caſh be paid us for the 
conſideration of the inſurance | per hundred, under obligation and 
ſubmiſſion of our perſons and goods preſent and to come; renouncing, as perſons of 
honour, all cavils and exceptions that may be contrary to theſe preſents ; recrprocally 
ſubmitting all differences which may ariſe concerning damage and premiums, o the deciſion 
of the chamber of inſurance ; chuſing in caſe of our dwelling beyond their juriſdiction, for 
domicilium citandi and executand:, the houſe of the ſecretary of the ſaid chamber for the 
time being. Done at Amſterdam, &c. | 


2. Set Abandonment, Bargain, Chamber of Aſſurance, Commencement, 
End, Fire, Negligence, Notice, Ordinance, Payment, Policy. 


A N E H O R. 


As; RY ſhip has, or ought to have, three eincipel anchors, with a 
cable to each; viz. the ſheet, the beſt bower, and ſmall bower, ſo 
called from their uſual ſituation on the ſhip's bows. There are beſides 
ſmaller anchors, for removing a ſhip from place to place in a harbour or 
river, where there may not be room or wind for failing ; theſe are the 
ſtream- anchor, the kedge and grappling ; this laſt, however, IS _ deſigned 
wm boats. —Falc. Mar. Dick. 


Tux loſs of an anchor cauſed by the rubbing and wear of a cable upon 
dlz which have broken and cut it, is not a damage happened by peril of 
the ſea; tis a natural conſequence of the ſervice of things deſtined to the uſe 
of the ſhip ; and for the ſame reaſon that the inſurers are not liable for the 

loſs 
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loſs of cordage, ſails, &c. through their great uſe, or wear and bear, neither 
are they anſwerable for anchors or cables worn, broken, or cut by the effect 
of currents, pitching of the ſhip, and the like: it is another thing when the 
loſs or damage happens through the violence of the winds or ſea.—The 
atteſtations, however, of maſters of ſhips, on ſuch occaſions, are often 
fraudulent.— 2 Valin's Comm. 81. | | 


g. By Stat. 3 Geo. 1. c. 13. 1. 6. —The lord warden of the cinque ports 
ſhall nominate under his hand and ſeal three or more perſons in each of the 
cinque ports, two ancient towns, and their members, to adjuſt any difference 
relating to /alvage, between the maſter of any ſhip that has in bad weather 
been forced from her anchor and cable, and the perſons bringing them aſhore : 
and if any veſſel be forced from her cables and anchors by extremity of 
weather, and leave the ſame in any roads within the juriſdiction of the cinque 
ports, and the ſalvage cannot be adjuſted between the perſons concerned ; 
the ſame ſhall be determined in twelve hours by any one or more of the perſons 
appointed as aforeſaid, 


4. SEE Accident, Cable, General Average, Stranding, Wear and Tear. 


n 


N the policy uſed at Antwerp there is a clauſe whereby the inſurers 


promiſe to pay all the charges that ſhall accrue for the preſervation 


of goods, &c. whether any thing be recovered or not. 


2. Szx Abandonment, Ordinance, Salvage. 


AE C 

1. PPE ALS from the vice-admiralty courts in America, and our other 

plantations and ſettlements, may be brought before the courts of 
admiralty in England, as being a branch of the admiral's juriſdiction, though 
they may alſo be brought before the king in council. But in caſe of prize 
veſſels, taken in time of war, in any part of the world, and condemned in any 
courts of admiralty or vice-admiralty as lawful prize, the appeal lies to certain 
commiſſioners of appeals conſiſting chiefly of the privy council, and not to 
| judges delegates. ' And this by virtue of divers treaties with foreign nations 
by which particular courts are eſtabliſhed in all the maritime countries of 


Europe for the deciſion of this queſtion, whether lawful prize or not : for 


this being a queſtion between ſubjects of different ſtates, it belongs entirely 
to the law of nations, and not to the municipal laws of either country, to 
determine it. The original court, to which this «queſtion is permitted in 
England, is the court of admiralty; and the court of appeal is in effect the 

; | king's 


| 
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king's privy council, the members of which arc, in conſequence of treaties, 
commiſſioned under the great ſeal for this purpoſe. In 1748, for the more 
ſpeedy determination of appeals, the judges of the courts of Weſtminſter-Hall, 
though not privy counſellors, were added to the commillion then in being. 
But doubts being conceived concerning the validity of that commiſſion, on 
account of ſuch addition, the ſame was confirmed by Stat. 22 Geo. 2. c. g. 
with a proviſo, that no ſentence given under it ſhould be valid, unleſs a 
majority of the commiſhoners preſent were attually privy counſellors. But 
this did not, J apprehend, extend to any future commiſſioners: and ſuch an 
addition became indeed wholly unneceſſary in the courſe of the war which 
commenced in 1756; fince, during the whole of that war, the commiſſion of 
appeals was regularly attended, and all it's deciſions condutted by a judge, 
whoſe maſterly acquaintance with the law of nations was known and revered 


by every ſtate in Europe.—g Black. Com. 69. 


ARBITRATION AND AWARD. 


1. F * PE RIENCE having ſhewn the great uſe of theſe peaceable and 

domeſtic tribunals, eſpecially in ſettling matters of account, and other 
mercantile tranſactions, which are difficult and almoſt impoſſible to be adjuſted 
on a trial at law; the legiſlature has now eſtabliſhed the uſe of them, as well 
in controverſies where cauſes are depending, as in thoſe where no action is 
brought, and which ſtill depend upon the rules of the common law: enacting 
by Stat. 9g and 10 W. 3, c. 15, that all merchants and others, who deſire to 
end any controverſy (for which there is no other remedy but by perſonal 
action or ſuit in equity) may agree, that their ſubmiſſion of the ſuit to 
arbitration or umpirage ſhall be made a rule of any of the king's courts of 
record; and, after ſuch rule made, the parties diſobeying the award {hall be 


liable to be puniſhed, as for a contempt of the court; unleſs ſuch award ſhall 


be ſet aſide, for corruption or other miſbehaviour in the arbitrators or umpire, 
proved on oath to the court, within one term after the award 1s made. And 
in conſequence of this ſtatute, it is now become a conſiderable part of the 


buſineſs of the ſuperior courts, to ſet aſide ſuch awards when partially or 


illegally made ; or to enforce their execution when legal, by the ſame proceſs 
of contempt, as is awarded for diſobedience to ſuch rules and orders as are 


iſſued by the courts themſelves.—g Black. Com. 17. 


2. Cask. —This was an action upon a policy of inſurance, wherein a 
clauſe was inſerted, that in caſe of any loſ or diſpute about the policy, it ſhould 
be referred to arbitration ; and the plaintiff avers in his declaration, that there 
has been no reference ; upon the trial at Guildhall the point was reſerved for 
the conſideration of the court, whether this action was well laid before a 
reference had been? and, by the whole court, if there had been a reference 
depending, or made and determined, it might have been a bar; but the 
agreement of parties cannot ouſt this court, and as no reference has been, nor 
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11 ARBITRATION any AWARD: 


any is depending, the action is well brought, and the plaintiff muſt have 
judgment. Kilt v. Holliſter. B. R. Eaſt. 1746. 1. Wiffon- 129. 


3. Cask. Per curiam; a ſubmiſſion of a matter to reference, is no ſtay 
of ſuit in that matter, if it is not particularly ſo agreed on. — Ihe Queen v. 
Mayor of Carliſle. Trin. 1. Ann. 7 Mod. Rep. 38. 


4. CàAsE.— Per Powys, juſtice; the law in many caſes gives a double 
remedy, as ſuppole a clauſe in a will, that whatever controverly ſhall ariſe 


on the conſtruction of it, ſhall be decided by ſuch and ſuch arvitrators ; the 


parties will have their election to decide their controverſies, either by 
arbitrators, or by law. Motion for a mandamus to Sir Gilbert Heathcote, 


Lord Mayor of London. Mich. 10 Ann.—Mod. Rep. 59. 


5. CAsk.—On a motion to ſet aſide an award made on an order of 
reference to ihe three foremen of a ſpecial jury, exception was taken thereto ; 
1ſt. That the arbitrators had taken on them to give a particular ſum 
for coſts, which ſhould have been left to the taxation of the maſter ; 
2dly, That they had alſo taken money of the plaintiff alone for their charges, 
without any bill delivered in before the making their award. ——Hardwieke, 
chief juſlice ; arbitrators, who are judges. to determine finally the differences 
between the parties, may, if they think fit, take on them to enquire of, and 
give coſts as well as damages; and this court has no power to take notice of 
it, any otherwiſe than if they are exce/ive, without any reaſon given for it, 
as on evidence of ſome undue prattice.——As to the /econd' point, where 
arbitrators (let their characters be otherwiſe never ſo unexceptionable) take 
money of one of the parties /ngly, whether for charges; or any thing elſe, 
before making their award ; as this is a matter of ſo tender a nature, that 

even the appearance of evil in it is to be avoided, and this practice may be 
of dangerous example, it is ſufficient cauſe to ſet aſide the award ; for if this 
ſhould be ſuffered, 1t will be hard to diſtinguiſh what 1s corruption. —Shephard 
v. Brand. caſes temp. Ld. Hardwicke, 53. Trin. 7. Geo. 2. 


6. Tux chancery will not give relief againſt the award of the arbitrators, 


except it be for corruption, &c. and where their award is not ſtrictly binding 
by the rules of law, a court of equity can decree a performance.—Chenc. 
Rep. 279. 1 Vern. 24. Where arbitrators are deceived, or where they 
make their award clandeſtinely, without hearing each party, a court of juſtice 
will interpoſe and avoid ſuch award,—1 Atkyns, 64.——If arbitrators are 
miſtaken in a plain point of law, it is a ground to ſet aſide an award; other- 
wile, if it had been a doubtful one.—g Atkyns. 494.—— 1 there be a palpable 


miſtake or miſcalculation, the party aggrieved may bring his bill againſt the 
party in whoſe favour the award is made to have it rectiſied, and not againſt 


the arbitrator.— bid. 644. —Per Holt, chief juſtice; where an award is 


made by rule of court, it ſhall not be ſet aſide, unleſs there was practice with 


the arbitrators, or ſome irregularity, as want of notice of the meeting. Alſo 
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you ſhall not take exceptions to the tormality of it, but ſhall perform it. 
1 Salk. 71. Baſt. 10. W. g. Auen. — per Curiam; When it is moved to 
have /ubmrfion to an award made a rule of court, there ought always to be 
an afhdavit of notice, becauſe the act gives the court power to examine the 


Juſtice of the award. — 12 Mod. Rep. 524. Trin. 13. V. g. Slanney v. Slanney. 


It is neceſſary that an award be certain and final. —Wood's Inft. b. 4. 
C4: Awards have been and are {till often ſet afide in a court of equity, 
for corruption and want of underſtanding in the arbitrators. If they appear to 
be miſtaken in a matter of fact, a court of equity will ſet aſide the award. 
—2 Vern. 705. It is a general rule in equity, that when it appears that 


any one of the arbitrators was any way necreſted in the matters in controverly, 
the award is to be ſet aſide. bets avs Arbitrator, 75. 


7. Ir in the policy there be a declaration that any diſpute ſhall be left ta 
arbitration, and one of. the parties demand arbitrators before any litigation be 
begun, the other party ſhall be obliged to agree to it; and refuſing to name 
them, the judge ſhall do 1t.—Ordm. of France. In eight days after the 
arbitrators are named, the parties ſhall produce their documents; and in eight 
days after that, ſhall ſentence be given.—11d. Such awards by arbitration 
ſhall be regiſtered or ratified in the court of the admiralty where they were 
made. We prohibit the judge thereof, under any pretence whatloever, to 
take cognizance of the merits of the cauſe, under pain of nullity, and the 
penalty of damages and coſts.—{id.——Any appeal from an award by 
arbitration after the regiſtering thereof ſhall be to our parliaments, where, 
until the amount of the ſentence be paid, it ſhall not be received. —Ibid. 
If ſecurity be given to the judges who regiſter the ſentence of arbitration, the 


ſame ſhall be executed ME AT, the * —lbid. 


1 Prelim. D ic. 22. Amicable Judicatory, Chamber of 3 Court - 
Merchant, Court 5 Policies. 
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1. A SHIP is ſaid to be aſhore, 1 5 ſhe has run upon the ground, or 
| on the ſea coalt, either by diigo or accident.—Falc. Mar. Dict. 


NES SEE Aground, Corn, Stranded, Unie eſs. 


ASL CN MENT. 


1. 1 N France, a policy of aſſurance is a paper negociable like a bill to 
- order, or bearer, according to a ſentence at Marſeilles the 26th of Jan. 
1752 in the ſame manner as bills of lading, invoices, &c. are transferred. 


—2 Valin s e 45· 


2. Sxx Fire, Intere e Transfer. e 
1 ASSOCIATION. 
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1. 1 N the Preliminary Diſcourſe prefixed to this work, page 35, I have 

propoſed the heads of an eligible Plan of an aſſociation, and a com- 
mittee thereof, for the detection, prevention, and puniſhment of impoſitions, 
frauds, and all other malprattices in matters of inſurance ; which, if properly 
eſtabliſhed and executed, as it might eaſily be, would unqueſtionably be 
productive of the moſt beneficial effects. 


2. Se Fraud, Regiſter Office. 
AT. AND: FROM. 


1 HERE there are, in a policy, the words at and from a place 
to another, the riſque commences, on a ſhip, from her laſt arrival 
at ſuch place; and on goods, from the beginning to load them. 


2. SEE Commencement, Voyage. 


'T F HE matter of averages is one of the moſt thorny-of thoſe concerning 

inſurances, becauſe of the diſputes which they occaſion, when they 
are. not well underſtood ; and eſpecially when good faith is not the baſis of 
them. Several authors, in different countries, have treated of averages 
and contribution; but, in general, confuſedly and unſatisfattorily. In the 


courſe of this undertaking I have endeavoured to ſelect from them what is 


moſt conformable to eſtabliſhed uſage, and juſtice; and to be as clear and 


explanatory, yet as little prolix, on this intricate and copious ſubje&, as the 


nature of it admits.——In the Prelim. Diſc. p. 8 to 15, p. 22 to 34, and 64, 
I have expatiated largely on the very extraordinary zrregularity, error, and 
deceit, which continually prevail in affairs of inſurance ; more eſpecially in 
the adjuſtment of averages :—and p. 37 to 51, are briefly ſtated ſundry 
remarkable, yet very common inſtances thereof. — iI mentioned alſo p. 71, 
that the inſerting in this work a number of tated caſes of adjuſtment of 
averages, at large, would not only unneceſſarily very much increaſe it's bulk, 
but would be rather embarraſſing than uſeful; for, that not any one of them 
could ſerve as a preciſe guide, in an infinity of others which occur, very often 
differing materially in their particular circumſtances; and that the chief thing 
needful is, to become well grounded in juſt principles and rules, and to attain 
a habit of reaſoning. rightly thereupon. -I ſhall therefore under this general 
title, average, ſtate the general principles and doftrines concerning it; and 
refer the reader for particular rules and methods to the various heads reſpec- 
. chrou e the work, where they may be more directly applicable. 
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KA N A E. 3. 

2. Tux word Average ſignifies, literally, a mean brohortion.— John Diel. 
Alt is uſed to ſignify a contribution to a general loſs, and it is alſo uſed 
to ſignify a particular loſs Wilſon v. Smith.—See Corn.——Average and 
contribution are ſynonymous terms in marine caſes, and ſignify a proportioning 
of a loſs to the owners of goods thrown overboard in a ftorm (in order 
to preſerve the remainder, with the ſhip, and lives of the men) with the 
proprietors of thoſe that are ſaved, and of the veſſel. Lex Merc. red:v. 135 
-Average in the merchant's law, 1s uſed or taken for a certain contribution 
that merchants and others, who have their goods caſt into the ſea, do propor- 
tionably make towards their loſſes for the ſafeguard of the ſhip, or of the 
goods and lives of thoſe in the ſhip in the time of tempeſt; and it is called 
contribution, begauſe it is proportioned after the rate of every man's goods 


carried, —49 Edw. 3.—g2 Hen. 8.— 14 Car. 2.—Mal. Lex Merc.— Molloy. 


3. Bur, the more accurate definition and d:/t:n&:on of averages is, as 
follows.—Average means the accidents and misfortunes which happen to ſhips 
and their cargoes, from the time of their lading and failing, till their return 
and anlading. It is divided into three kinds.—1ſt. The / mple or particular 
average, which conſiſts in the extraordinary expences incurred for the ſhip 
alone, or for the merchandiſe alone; ſuch is the loſs of anchors, maſts, and 
rigging, occaſioned by the common accidents at ſea; the damages which 
happen to merchandiſes by ſtorms, capture, ſhipwreck, wet, or rotting ; all 
which muſt be borne and paid by the thing that ſuffered the damage.—e2dly, 
The large and common, called gro/s or general average, being thoſe expences 
incurred, and damages ſuſtained (whether by ſhip, or goods, or both) for the 
common good, ſecurity, and preſervation, both of the merchandiſe and veſlels ; 
conſequently to be borne by the ſhip, freight, and cargo, and to be regulated 
and proportioned upon the whole.—gdly, The ſmall or petty averages, which 
are expences for towing and piloting the {hip out of, or into harbours, creeks, 
or rivers, and other port charges ; one third of which muſt be charged to the 
ſhip, and two thirds to the cargo.—lt allo ſignifies a ſmall duty which 
merchants, who ſend goods in another man's ſhip, pay to the maſter, for his 
care of them, over and above the freight: hence it is expreſſed in the bills of 
lading, paying ſo much freight for the ſaid goods, with primage and average 
as accuſtomed. —Vinnzus, Kuricke, Guidon, Caſa Regis, Dift. de Trevoux, 
Valin, S. Ricard, and the foreign Ordinances in general. 


4. Ir thoſe charges which properly fall under the denomination of petty 
average, are extraordinary ; that 1s, incurred for the common benefit of ſhip 
and cargo, and are not uſual in the ordinary courſe of a voyage; they are 
reputed to be general average.—2 Valin's Comm. 82, 160, 171. 


5. WIEN goods arrive damaged, the fr thing requilite 1s, to find out the 
true quantum of the damage or loſs, or the diminution in value which they 
have ſuſtained ; and, then, to apportion that loſs on what would have been 
the value of the nn if they had arrived ſafe and undamaged.— That 


H quantum, 
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quantum, or diminutibn; is found by deducting the net proceed of the ſale of 
the damaged goods, from what would, have been their value at the time of 
landing, that is, the net proceed of the ſame goods, i/ they had arrived /ound 
or undamaged and it is upon the net proceed of the whole of the goods, if 
ſound at the time of landing, that the apportionment, or average of the loſs 
muſt be calculated; and not upon the gro/s produce of the ſale; which, 

although very prejudicial! to the affſured, hen the freight and charges are 
large, is ſometimes erroneouſly. done. — l have, indeed, often heard it 
ſtrenuouſly inſiſted upon that the right method is, 1ſt. to deduct che g 
produce of the goods damaged, from the gro/s produce of the ſame goods if 
ſound ; and then to apportion the difference, or loſs, upon what would have 
been the groſs produce of the whole of the goods, if undamaged: but, not 
only the caſe of Boyfield v. Brown (ſee: Corn) ſhews that the u/age then was, 


as it ſtill is (notwithitanding there may be ſome inſtances to the contrary) 


firſt to deduct the freight and charges from the groſs produce of damaged 


goods; but, in fact, if the average be calculated: according to the groſs 
produce, and not on the net proceed, the aſſured could never be indemnified, 
but muſt always be ſubje& to ſome loſs, although he ſhould be. fully inſured: 
(even including by a valuation in the policy the profit of the market) when- 
ever his goods, or any part of them, ſhould arrive damaged: becauſe he 


would be made himſelf to contribute towards a quantum of loſs Which he has 


actually ſuſtained (between the commencement and end of the underwriter's 
riſque) for the amount of the duties, freight, and charges, which is an addition 
to the value of the goods, accrued to and payable on them, after that riſque 
is ended ;—and which additional value was no part of the intereſt” or value 
of the goods when in riſque during the voyage, until the time of landing ; 
never could be inſured, nor liable to loſs; and conſequently it would be 
abſurd and unjuſt that it ſhould contribute in caſe. of average Ait muſt 


therefore be deducted from the amount of the groſs ſales, in which it is 


included, before a right apportionment can- be made. 


-It appears, by the 


24th caſe, in 1 Magens, 284, that the Lond. Af. Co. in han duly conſidered 


this point, corrected the calculation of an average which had been ſtated 


upon the groſs produce, and allowed it to be made upon the net proceed. 
If che freight and charges ſhould be equal to the groſs produce of goods 
damaged, there would clearly be a total los to the inſured, who might 
undoubtedly abandon them to the inſurers; and a total loſs is always due 
from them (as in the aforeſaid caſe of Boyſield v. Brown) when the groſs 
produce of damaged goods doth not exceed the freight and charges but, 
in ſuch caſes, if adjuſtments were made according to the groſs produces, 
inſtead of the net proceeds, the inſured would always receive ſhort (ſometimes 
very conſiderably ſhort) of a total loſs; notwithſtanding he had paid a 
premium to be fully indemnified as far as the ſum he had inſured; and would 
be in a worſe ſituation than if his goods had gone to the bottom of the ſea; 


6. By parity of reaſoning, when goods arrive damaged, and there is a 


ſtipulation in the policy for a return of premium to be made for convoy, or 
Were 6 if Rag arrive; ſuch return muſt firſt be deducted from the 


amount 
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amount of che invoice covered, or valuation in the policy, beſore the average 
can be truly regulated: for, although ſuch premium is included in, and 
makes a part of the intereſt, in caſe of a total loſs ; yet it is only conditionally 
fo, in that caſe, and is not a part of the intereſt, in caſe of arriving; and 
therefore, if the quantum of loſs be taken, and the average be calculated, 
upon the amount of the intereſt before the return of premium be deducted, 
the underwriter would be wronged, by paying the amount of that return (not 
only as a return, but alſo) as a part of the quantum of Iols :—and yet this 
is often erroneouſly done.—As for inſtance : ſuppoſe the invoice covered 
(at 20 per cent. with return of 10 per cent. for convoy, if arrives) 1000l. 
which ſum muſt be paid in cafe of total loſs ;—but the goods arrive damaged, 
and produce net zool.—Dedutt this ſum from 1000l. (gain or loſs of market 
not conſidered in this inſtance) and call the loſs 300l. to which add 100. 
return of premium, and the underwriters will then unjuſtly pay 60]. per cent.: 
but, if the return of premium 100l. be firſt deducted (as it ought) he intereſt 
in caſe of arrival is but gool. the loſs 400l. which together with the return 
of 100l. make only gol. per cent. due from the underwriters on 1000l. inſured. 
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7. IN ſtating an average on goods, regard ſhould alſo be had to what 
deductions ought to be made from their invoice amount covered for dravo- 
backs, bounties, and other allowances at the Cuſtom-Houſe, on exportation; 
alſo for diſcounts, and abatements of duties, &c. on importation, which are 

ſometimes conſiderable on damaged goods; and for prompt payment on 
ſales, together with the uſual /zakage, waſtage, &c.:—it ſhould likewiſe be 
conſidered whether the damaged goods (although the whole of the goods 
which were loaded may be delivered) are increaſed or diminiſhed in weight, or 
quantity, by means of the /ea-water, as hemp, ſugar, &c. ;—the true weights 
or quantities, as ſhipped and landed, ſhould be diſcovered and compared ; 
and the ſeveral differences of qualities attended to, particularly in large 
parcels or cargoes of goods of the ſame denomination, in order to find on 
which qualities the damage may have happened :—for, unleſs all theſe cir- 
cumſtances be adverted to, as the caſe may require, the average will be 

Rated erraneouſly, and the inſurer will pay in ſome inſtances more, in others 
leſs, than the true proportion of the loſs ——Malynes, in his Lex Merc. 115, 
very judiciouſly adviſes inſurers © to be provident in contributions and 
averages, to anſwer for a. more than 1s their due to pay, and to have an 


inſpection of the papers. 


8. Ir goods arrive, but leſſened in value, through damages received at 
ſea, the nature of the contract as an indemnity, ſpeaks demonſtrably that it 
muſt be by putting the merchant in the /ame condition (relation being had to 
the prime coſt or value in the policy) which he would have been, had the 
goods arrived free from damage ; 2. e. by paying ſuch proportion, or aliquot 
part of the prime coſt or value in the policy, as corre/ponds with the proportion 
or aliquot part of the diminution in value, occaſioned by the damage.—The 

duty accrues upon the ſhip's arrival and landing her cargo.—Ld. Mansfield, 
in Lewis v. Rucker, 


9. I wiLL 


28 A V 65 N 4-6-8. 


9. I WIII illuſtrate what has been ſaid, by way of range, which 
may ſerve as 


A GENERAL, or jundamental RULE, for . every average, or. partial 
lols, on goods : 


A merchant inſures a parcel of goods to the amount of 100l.; which ſum 
is either valued in the policy, or is the amount of his invoice covered. 
Que) Y, W. hat does the inſurer agree to make good to the merchant, in caſe of 
average or partial loſs ? Anſtoer, ſuch a proportion of the value of the loſs, 
or damage, which the goods have ſuffered, as the inyoice covered, or valuation 
in the policy, bears to the value of the ſame goods, if they had arrived ſound. 
The next queſtion 1s, how to find out what proportion or parts of the 
ds are damaged or deſtroyed ?—and in caſes where the goods are of ſuch 
a nature, that the damaged may be /eparated, and is diſtin from the ſound 
part, it appears unmedaately :—ſ{uppoſle the intereſt conſiſted of ten hogſheads 
of tobacco, and either one of them was wholly deſtroyed, or the tenth part 
of the whole quantity was periſhed and cut off; the loſs is ſeen directly to be 
10 per cent. upon the intereſt, neither more nor leſs; whether the ſound 
tobacco produced net 121. or but 8l. per hogſhead ;—and ſo in proportion for 
a larger or ſmaller part loſt, periſhed, or cut off: but on goods where the 

damaged part cannot be ſeparated from the ſound, ſuppole liens, the only 
way of finding out the loſs on the damaged part is by the net proceed of the 
{ales ; for whatever the difference between the net proceed of the ſound, and 
of the damaged, may be per cent. ſo much per cent. is loſt on the invoice 
covered, or valuation in the policy; and is to be made good by the inſurer, 
be the net proceed more or leſs than the invoice covered, or valuation in the 
policy——PRoor :—Suppole 10 hogſheads of tobacco are inſured, valued at 
10]. per hogſhead, 100l; 1 hogſhead is loſt; on the amount in quantity of 
1 hogſhead the loſs will be 10 per cent. on the intereſt, whether the net proceed 
of the tobacco gives loſs or profit: for, though the merchant's ꝙ hogſheads, 
which are not damaged, ſhould produce net 100l.; the inſurer cannot object, 

you inſured 100l.. your tobacco has yielded you net 100l. and therefore you 
have no demand; this would be availing himſelf of the merchant's profit to pay 
the ſea loſs ——Again; ſuppoſe linens (where the ſound cannot be ſeparated 
from the damaged)—valuation, or invoice covered 100l.— 


Ata gaining market they would At a loſing market they would 
produce net, if ſounßd, 120 produce net, if ſound, 80 
But being damaged produce, net 108 Being ER produce, net 72 
The loſs on 120l. is 12 The loſs © on 80l. 18 EY 105 
—If 220l. oe 12l.—100l. loſes 101. | —If 80l. loſe cio. loſe 10 l. 


In both inflances the avera ge, or r damage, i is ange part, or 10 per cent. 
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10. Tux aforeſaid ſtatings prove that this is the only method of ſeitling the 
average (where the damaged cannot be ſeparated from the ſound part) without 
prejudice or benefit to the aſſurer, by the gain, or loſs of markets ; for, other- 
wiſe, in the firſt inſtance, the aſſurer would be a loſer 2l. and in the latter a 
gainer 2l. by the net proceed of the ſales ;—but by the foregoing method of 
ſtating he pays exactly ſuch proportion as the goods have ſuffered diminution 
in value by ſea-damage ; v1z. one-tenth part, at the rate of the valuation in 
the policy, or invoice price covered; and this invariably; which is the true 
meaning of the obligation he enters into by the policy.——lt is a decided 
point, that an inſurer has nothing to do with any conjuncture of the market, 
or profit on the goods, nor ought to contribute more in the calculation towards 
the 40% on them, than what they coſt, or were valued at in the policy, or what 
he has inſured upon them (as the Ordin. of Hamb. tit. 21. art. 14, very 
juſtly expreſſes, viz. © If it ſhould appear that on a public ſale there was a 
ſurplus of any profit, and advance above the coſt, then the propreetor is to 
bear his proportion of the average of ſuch advance ;”)—for, otherwiſe, the 
underwriter would become an adventurer with the merchant, a ſharer in his 
profits, and an inſurer of his lofles—See Market. 


11. In all caſes of valuation in the policy, whether at a ſpecified ſum, or 
at the ſum inſured, and whether on ſhip, freight, or goods, the policy muſt be 
opened if there be average; which muſt be calculated upon the true value or 
net proceed of the goods, and upon the true value of the ſhip, or freight :— 
for, ſuppoſe 300l. only inſured, the goods, or ſhip, valued at that ſum, or at 
the ſum inſured ;—ſuppole the true value of the ſhip, or net proceed of the 
goods, if they had arrived ſound, at the time of landing, 1000l. ;—and by ſea 
damage there is, in either caſe, a loſs of 2z0l. :—tis plain the aſſured runs a 
riſque of 5ool. himſelf, and would loſe ſo much in caſe of total loſs ; and 
therefore muſt pay average in proportion,—viz. 25]. per cent.; otherwiſe the 
inſurers of the 5ool. (if the average be calculated on that ſum only, ſimilar 
inſtances of which I have often ſeen, eſpecially on ſhips, undervalued in the 
policy) would pay unjuſtly 5ol. per cent. inſtead of 251. per cent. and the 
aſſured ſave his premium on 5ool. and ſuffer no average loſs. —On the 
contrary, in caſe.of ſhipwreck and /alvage, the inſured (if there be an under 
valuation) is for the ſame reaſon entitled to hs proportion of the net ſalvage ; 
as being his own inſurer for the ſum uninſured, or undervalued in the policy.— 
In cafe of total 40%, the ſum inſured muſt be paid according to the valuation 
in the policy, whether.it be over or under the real value (unleſs the valua- 
tion be exorbitantly high, and done evidently with intent to defraud); the 
premium having been paid on ſuch yaluation, to recover ſo much. 


12. | Uron wool, flax, ſugar, and hemp, they have at Amſterdam for ſome 
years paſt agreed among | themſelves not to inſure, except free of average 
under ten per cent.—Ricard's Negoce d Amſt.——At the foot of our policies, 
in London, is printed che following—N. B. Corn, fiſh, ſalt, fruit, flour, and 
ſeed. are warranted free from average, unlgſs general, or the ſhip be ſtranded. 
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Sugar, tobacco, hemp, flax, hides, and ſkins, are warranted free from 
average under zl. per cent —and all other goods, alſo the ſhip and freight, 
are warranted /ree of average under gl. per cent. unle/5 general, or the ſhip 


be ſtranded. See Unle/s, for the N of this word. 


13. In the policies of hana: for ſhort voyages, in the Mediterranean, 
it is very commonly ſtipulated that the inſurers ſhall be free from average; 
according to Ca/a Regis, diſc. 47, u. 4, this clauſe was invented on occaſion 
of the ſmall veſſels employed in the tranſport of provifions from and to places 
near to each other. As theſe are goods very ſubje& to average from the 
leaſt bad weather, and as by reaſon of the ſhort paſſage, they uſually load the 
veſſels beyond what they can conveniently carry with ſafety, one may eaſily 


conceive how frequent muſt be the diſputes about the nature and cauſe of 


averages in this ſort of navigation; and, to prevent thoſe diſputes, they 
contrived the clauſe free of average—We fee the ſame now in uſe almoſt 
every where with reſpect to goods in the like predicament, as /alt, &c. ; but, 
becauſe this clauſe is dangerous, inſidious, and naturally unjuſt, for the 
inſureds, the Italian authors. think it ought not to extend to extraordinary 
averages ; ſull leſs to a jettiſon made to avoid ſhipwreck ; but that the inſurers 
ought to anſwer for it, deeming it a /em-naufragrum.—Targa 230, n. 18, 
However, at Marſeilles, and at Aix, they have adjudged that this clauſe ſhelters 
the inſurers from all averages of whatſoever nature they may be, unleſs there 
{ſhould be room for an abandonment ; and, in this caſe, they admit the aſſured 
to demand reparation of the damage by way of average :—but if there has 
been no real and effettive ſhipwreck, and that the ſhip or goods, though 
ſtranded, have been got off, and put to fea again, the charges attending the 
ſame, howſoever great, are conſidered only as average, from which the 
inſurers are exempt by the ſaid clauſe. ——But, there is danger that this ſhould 
induce a captain of a {hip to commit a crime, in not troubling himſelf to 


get her off, or prevent a ſhipwreck, in order to have a recourſe to the inſurers 
for a total loſs.— 2 Valin's Comm. 113, 114, 115. 


14. In time of war, the riſque of average is hardly conſidered, the greater 
peril abſorbs the leſs ; but in time of peace, this riſque. is deemed of greater 
charge to inſurers than even that of total loſſes.— In France, they have 
calculated the annual 4% of ſhipping, during eighteen years of peace, at 
one ſhip in 180;—and the averages have been eſtimated at ne mel. a 
Ps the hke number —Dif. au Citeyen. Tit. Avaries. 


15. In enſes of daage and repairs to ſhips, the 3 am in England 
is, for che inſurers to pay two-thirds of the amount thereof, and one-third to 
be borne by the owners,” in conſideration of the new work: and materials in 
place of the old. When things are loſt, for which the inſurers are liable 
to pay, the queſtion naturally ariſes,” how, and at vchat value, they ought to 


make ſatisfaction? For the value they had at the place from hence the 
inſurance commenced and che premium Was paid, might not be ſo much as 
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the purchaſe of others in lieu of them.—Our opinion in this caſe is, that the 
inſurers ſhould not be reſponſible for the whole of what the replacing them 
may coſt ; but that a part of it ought to be borne by the owners of the ſhip, 
in proportion to what it could be proved they would be benefited by the 
voyage; or what their frezght exceeded the outlet inſured in the ſhip's 
valuation.—Suppole a new-built ſhip of 600 tons bound from London to the 
Eaſt-Indies amounts, with all ſtores, proviſions, and advanced money to the 
ſailors, in the whole, as fitted for ſea, to 10000l. and is inſured in full for that 
ſum : in her return ſhe happens to loſe her foremaſt and bowſprit, by crowding 
ſail upon a lee ſhore, which to replace on the ſpot, coſt 1500]. though in 
London they might have been bought for 300l. We are of opinion that in 
this caſe, if the home freight on goods aboard amounted to 8000). there might 
be deducted for victualling and wages of 60 hands for 6 months wanting to 
accompliſh the voyage, and other charges, 1200l.—Riſque for the owners 6800). 
The moſt equitable way then would be, to make the inſurers bear for 
10000]. (8921.+++)—the owners for 6800l. (6071.4; )—of the above 1500l. 
Several arguments may, however, be alleged, to excuſe the inſurers from 
being liable for more than the value of the 500l. which the maſt, &c. would 


have coſt in London.—1 Magens, 54.—See Repair. 


16. . Avr DEE is to be paid as often As 0 happens, either once or oftener, RY 
though the ſhip afterwards ſhould be loſt in the ſame voyage. —Ordin. of Copenh. 


1% Tur numerous ; liigations, Kat other miſchiefs, which continually 
happen through the total want, in England, of commiſſioners, or other perſons 
duly qualified, and appointed by authority, as in Amſterdam, Hamburgh, 
France, and other countries, for the ſettling of affairs relating to inſurances 
and averages, have been amply deſcribed and deplored in the courſe of the 
Prelim. Diſc. prefixed to this work: —and, as a remedy for thoſe enormous 
evils, I refer the reader to p. 20, of that Diſcourle, for the heads of my propoſed 
Plan of an Amicable Fudicatory ; and to p. 35, for that of an Aſociation, for 
the detection, &c. of ſrauds.—See alſo Chamber of Aſſurance, Court Merchant. 


18. For more particular information and inſtructions, adapted to the 
various circumſtances liable, to occur in matters of average, ſee Prelim. Di/c. 
9, 42, 43, 45, 49, 64. Abandonment, Abatement, Accident, Adjuſtment, Africa, 
Anchor, Barratry, Bottomry, Broker, Cable, Capture, Commodity, Contribution, 
Cordage, Corn, Cutting, Damage, Declaration, Document, Embezzlement, 
Free of Average, Freight, General or Groſs Average, Goods, Greenland, Hemp, 


Intereſt, Leakage, Market, Maſter, Negligence, Particular Average, Peaſe, 


Periſhable Commodities, Petty Average, Policy, Privateer, Proof, Proviſions, 
Ranſom, -Rats, Recapture, Regulation, Repair, Reſhondentia, Rigging, Riſque, 
Running | Foul, Sail, Salvage, Ship, Shipwreck, Stowage, So Sugar, 
e Yage, anat. Ware, Wear and Tear. 


- 
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1. HERE the action is only for damages, there the party is not held 
to bail, for there is no certain ſum for which caution can be 


aſcertained. —671b. H. C. B. 30.—1 New Abr. 209. 


2. SEE Adjuſtment, Policy. 


DAN BER u . 


Y Stat. 19 Geo. 2. c. 32. ſ. 2.—Whereas merchants and other traders 
frequently lend money on bottomry, or reſpondentia, and in the 
courſe of their trade frequently cauſe their ſhips and veſſels, and the goods and 


merchandiſes loaded thereon, to be inſured; and where commiſſions of 
bankruptcy have iſſued againſt the obligor in ſuch bottomry or reſpondentia 


bond, or the underwriter or aſſurer in ſuch aſſurance, before the loſs of the 
ſhip or goods, in ſuch bond or policy of inſurance mentioned, hath happened, 
it hath been made a queſtion, whether the obligee or obligees in fuch bond, or 
the aſſured in ſuch policy of inſurance, ſhould be let in to prove their debts, 
or be admitted to have any benefit or dividend under ſuch commiſſion, which 
may be a diſcouragement to trade ;—for remedy whereof be it enacted that, 
from and after the 29th day of October 1746, the obligee in any bottomree, 
or re/pondentia bond, and the aſſured in any policy of inſurance, made upon 
valuable conſideration, bona fide, ſhall be admitted to claim; and after the 
loſs or contingency ſhall have happened, to prove their debt and demands 
in reſpe& of ſuch bond or policy, in like manner as if the loſs or contingency 


had happened before the iſſuing of the commiſſion of bankruptcy againſt ſuch 


obligor or inſurer; and ſhall have a proportionable dividend of ſuch 


bankrupt's eſtate ;—and every perſon againſt whom any - commiſſion of 
bankruptcy ſhall be awarded, ſhall be diſcharged of the debt owing on every 
ſuch bond and policy of inſurance, and ſhall have the benefit of the ſtatutes 
againft bankrupts, in like manner as if ſuch loſs or contingency had happened, 

and the money due in 1 a thereof had become N before the Ig 
of ſuch commiſſion. 

2. RMARE Although this act was Grube by the queſtion tharein 
mentioned, which ſubſiſted before the paſling of it; yet it can hardly be 
doubted that, by the words in the enacting part of the clauſe, © the aſſured in 
in any policy of inſurance,” and © ſhall be d:/charged from the debts on every 


ſuch Policy of inſurance, the legiſlature meant, not a partial, but a full relief; — 
that 
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33 
that the aſſured ſhould be admitted to claim and prove on, and that the 
bankrupt ſhould be diſcharged from, ad policies of inſurance, made on 
valuable conſideration, bona fide :;—but the courts have limited the con- 
ſtruction of the aforeſaid words, © any” and © every policy,” to ſuch policies only 
as are on © {hips and veſſels, and on goods and merchandiles loaded thereon ;' 

—o that a bankrupt inſurer, notwithſtanding he may obtain his certificate, {lill 


DAR: AN II. 


remains liable to pay the loſſes which may happen a/ter the iſſuing of che 


commiſſion, upon all policies which he may have ſubſcribed before, whether 
on lives, or any other event (except as above mentioned): Which is undoubt- 
edly very hard ;—and it was a great overſight, in making the act of 14 Geo. g. 
concerning inſurance on lives and other events, to have omitted the inſerting 
a clauſe ſimilar to that in the above recited att of 19 Geo. 2; ſeveral 


underwriters of policies on lives, which dropped after commiſſions iſſued 


againſt them, having been ſued; and obliged to pay, for loſſes on ſuch 
policies, after obtaining their certificates. 

3. In France, if an inſurer fails whilſt the riſque is ſubſiſting, the inſured 
has a right to demand the cancelling of the policy ; unleſs good ſecurity be 
offered by the inſurer or his creditors.—2 Valin's Comm. 66.——The allured 
may inſure the ſolvability of the inſurers —Ordzn. of France. 


4. SEE Bottomry, Inſurer, Lives, Remſurance, Ręſpondentia. 
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1. 2 5 HE importance of remaining in peace with the ſtates of Africa is great, 

becauſe England has much, and they have no trade to loſe; yet, 
when by coming to a rupture they can make much more by captures, than is 
given in yearly preſents to the ſtate, their Deys oſten cannot withſtand the 
clamours of their people, but are obliged to break with ſuch nation as they 
pleaſe: nevertheleſs, inſurers may always underwrite at a lower premium 
upon Engliſh ſhips than on any other, as we are more in the way (from 
Gibraltar and Minorca) to take their cruizers.—2 Mag. 713. 


2. Sex Algiers, Treaty, Turkey. 
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'EMARKS, from Ricard's Negoce d' Amſterdam, on bargains at 
4 option in goods, Tor: premiums or inſurances, to have the refuſal of 
265d at a certain price. Thoſe that buy on a certain bargain, cannot 
know what profit or loſs they are to have on what they have ſo bought until 


they reſell; and the price of goods may riſe or fall much at the expiration of 


contracts; ſo that they may chance to loſe conſiderably, when, at the time of 
nag te contract, they expected to have made a great profit ;—prudent 
5 K people 
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people therefore, who do not chuſe to riſque a great deal on goods which 
they think muſt riſe or fall conſiderably, do not care to buy nor ſell on a 
certain bargain, but chuſe rather to give an agreed ſum to ſomebody who, 
in conſideration thereof, obliges himſelf to deliver or receive the goods in 
queſtion at an appointed time, and at a limited price, if they think proper to 
inſiſt on his delivering or receiving them ; on condition that if, at the appointed 
time, they do not requeſt the fulfilling of the contract, the ſum given will be 


loſt, and the contract void, —The ſum given is called premium, and the 


liberty that the giver of the premium has to have the contract fulfilled or not, 


is called option, and the contracts are made to the bearer.—Here follows a 


copy of the firſt of thoſe contracts; 


— 


THE underwritten confeſs to have received of the bearer the ſum of 150 guilders 
current money, againſt which I engage and bind mylelf to deliver from henceforth at 
any time until the that day incluſive, 10000lbs. of good and deliverable 
Dutch-made ſtarch, at the price of 16 guilders current money for every 100lbs. to be paid 
in ready-money, and as cuſtomary ; but if the bearer of this does not give me notice that 
I am to deliver him the ſaid 10000lbs. of Starch, between this day and the 
that day incluſive, I ſhall be free, and diſcharged of this preſent contract, and the premium 


will be mine, and I ſhall never be obliged to reſtore the ſame, nor ſhall ever any war oo be 


entitled to reclaim the ſame, Signed &c. G. V. I. 


| Theſe contracts, either to receive or deliver, may be had ready printed of 
the ſtationers at Amſterdam, and the blanks need only be filled up with the 


_ ſum given, the quality and quantity of the goods, the price and time of 


delivery or receiving. The intereſt of him who gives the premium for 
delivery is, that the goods ſhould , and the intereſt of him who gives the 
premium for receiving is, that the goods ſhould fall——Theſe contracts are 
ſold and reſold at pleaſure, without any indorſement or guaranty of thoſe who 
ſell, when they are ſigned by good and known people.——The takers of 
premiums very often engage themſelves to much more than they think, for 
there happens ſuch unforeſeen accidents in trade, that the goods they bind 
themſelves to deliver or receive, riſe or fall from 25 to 30 per cent. during 
the time of their engagement: beſides, there are a thouſand artrfices practiſed 
in this way of trafhck, and very often even rogueries 3 ; ſo that whoever 


launches into it too far, is almoſt ſure to be rumed.—It is a great deal better 


to give than to take premiums ; becauſe he that gives the premium is under no 
engagement, and loſes nothing more than his premium in caſe the goods do 
not arrive to the price he imagined. | | | 


2. N certain bargains, as well as on premiums; are negotiated The 
Eaſt- India Company's ſtock of the chamber of Amſterdam; — The Weſt-India 
company's ditto ;—The Engliſh Eaſt- India Company's lock, although it be 


prohibited at Amſterdam to ſell any. Contracts are likewiſe very frequently | 


negotiated there in the ſame manner for moſt ſorts. of goods, when they either 
begin to grow ſearce, or that there 4 18. great, plemy of mew nen one ſams 
can n be -pfcertaingd-nt a certain value or r goodneſs. vols 
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3. Sucn ſpeculative inſurances were made to a large amount in London, 
in 1772, by Sir George Colebrooke, and his aſſociates, on the riſe of the price 
of alum to gol. per ton, within fix months; which they attempted to mono- 
holize, and thereby raiſe the price as they pleaſed, and alſo to recover from 
the inſurers ;—but the ſcheme was ſeen through and defeated, to the ruin 
of the ſchemers. Similar inſurances are alſo frequently made on events 
(ſuch as hoſtihties, war, peace, &c.) which may occaſion a riſe or fall of the 


price of ſtocks, &c. :—but ſee Stat. 7 Geo. 2. c. 8. and 14 Geo. g. c. 48. 


4. SEE Commodity, Event, Intereſt, Stocks, Wager. 


n . 


1. V are the ideas entertained with reſpect to the full import of 
this term, and the riſques which inſurers are ſubject to by the words 
* barratry of the maſter and mariners, ” which are in our policies. I ſhall 
therefore collect the ſeveral definztions of the term barratry, as they appear in 
the moſt eſteemed commercial writers, and then ſtate the doctrines which our 


| courts have eſtabliſhed concerning it. 


2. BARRAT RV ſignified formerly malverſation, fraud. Dit. du Citoyen. 
It is a malverſation, or fraud, of the maſter, whether by (deguiſement) 
alteration of the goods, or (fauſſe route) taking a wrong courle.—S. Ricard. 
It ſignifies the ſtealing, embezzling, or any ways altering of merchandiſes, 
by the maſter or company of a ſhip.; and, in general, all the tricks, frauds, or 
mal-prattices, which they often uſe, in order to defraud the owner of the | 
ſhip, cargo, or other perſons concerned in it.—Savary———lt lignifies 
malverſation, or deceit, by a captain or maſter of a a ellel, in what 
concerns the quality or quantity of the merchandiſes.—Denz/art's Collection 
of new Deciſions.—(The definition is general, malverſation, or deceit; 
though the inſtance is particular, as being one of the moſt common and 
obvious; and he refers for the ſenſe he gives to a decree of the 6th of 
Sept. 1689, in the journal of audiences.) Barratry, in marine lan- 
guage, is a deceit, or malverſation, committed by a captain or maſter of 
a veſſel, to cauſe, or cauſing thoſe to loſe their merchandiſe, to whom 
i belongs. Ferrierè's Dit. Rarratry is when the maſter of a ſhip, or 
the mariners, cheat the owners or inſurers, whether by running away with the 
ſhip, ſinking her, deſerting her, or embezzling the cargo.—Dz. of Tr. and 
Com. 214. Barratry of the mariners is a diſeaſe ſo epidemical on ſhip- 
board, that it is very rare for a maſter, be his induſtry never ſo great, to 
prevent it; à ſpan of villainy on ſhip-board ſoon ſpreads out to a cloud, for 
no other cauſe but that of the circular encouragement that one knav/h 
mariner gives another. However, the law does in ſuch caſes impute offences 
and faults committed; by them to negligences in the maſter; and were it 
otherwiſe; che merchants would be in a very dangerous condition,——The 
11155 reaſons 
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reaſons why they ought to be reſponſible are, for that the mariners are of his 
own chuſing, and under his correction and government, and know no other 
ſuperior on ſhip-board but himſelf; and if they are faulty, he may correct 
and puniſh them, and juſtify the ſame by law: and likewiſe if the fact is 
apparently proved againſt them, may reimburſe himſelf out of their wages.— 
Molloy ; cites Roll. Ab. 533. Paſch. 11. Jac. in B. R. Horn v. Smith. And 


therefore, in all caſes whereſoever the merchant loads aboard any goods or 


merchandiſe, if they be loſt, embezzled, or any ways damnified, he muſt be 


reſponſible for them; for the very loading them aboard makes him liable, 
and that as well by the common law, as the law marine.—1 Ven. 190. 298 ; 
1 Mod. 85; 2 Lev. 69.—Nay, if his mariners go with the ſhip-boat to the 
quay or wharf to fetch goods on ſhip-board, if once they have taken charge 
of them, the maſter becomes immediately reſponſible, if they ſteal, loſe, 
damnify, or embezzle them. —The moſt ancient record that is found extant 
concerning this matter, 1s that in Edward the third's time, where one brought 
an action of treſpaſs againſt the maſter for mbezzlement by his mariners 
of twenty-two pieces of gold, a bow, a ſheaf Of arrows, a ſword, and other 


tf ; and adjudged he ſhould anſwer. —Molloy, b. 1. c. g. 


3. Different regulations have been made, and altered, from time to time, 
by authority, in different countries, with regard to the obligation of inſurers 
in different ſpecies of barratry. How this matter has been adjudged, and is 
now underſtood, in England, will fully appear by what follows. 


4. To make it barratry, there muſt be ſomething of a criminal nature, as 
well as a breach of contract.— Strange, 1173.——As when a ſhip goes out of 


it's proper courle by a fortious att of the maſter, or mariners, for their own 


benefit; which is of the ſame nature as a piracy, or robbery at ſea. 

5. CAsE.— Where a ſhip was inſured againſt the barratry of the maſter, 
&c. in an action brought thereupon, the jury found that the {hip was loft by 
the fraud and negligence of the maſter :—the court held, that if the maſter 
run away with the ſhip, or embezzled the goods, the merchant may have an 


action againſt him; for 1t 1s reaſonable that merchants who hazard their 


ſtocks in foreign traffick, ſhould ſecure themſelves in what manner they think 
proper, againſt barratry of the maſter and all other frauds; and this muſt be 
intended -fraud in the maſter; not a bare neglect: and they all agreed that 
fraud is barratry, though not named 1 in the covenant ; . but negligence might 
nol,—1 Mod. 280, ing ; 9 

"© CA e brought a vrit of error upon a judgment given 
againſt him i in the Common Pleas, in an action brought by the plaintiff upon 


a poliey of inſurance of the ſhip Riga Merchant, at and from Port Mahon to 


London. And ſerjeant Braithwaite for the plaintiff in error inſiſted that the 
judgment was erroneous, becauſe che · breach was ill aſſigned: for the policy 
was, 8 the defendant Cambridge thould inſure the ſaid hip. among other 


things 
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85 things, againſt the barratry of the maſter, and all other dangers, damages, and 
4 misfortunes, which ſhould happen to the prejudice and damage of the ſaid 


ſhip; and the breach aſſigned was, that the ſhip, in the ſaid voyage, per 
eee et negligentiam magiſtri navis prædictæ depreſſa et ſubmerſa . ct 
taliter perdita et amifſa fuit, et nullius valoris deventt.—This, he inſiſted, 
was not within the meaning of the word barratry ; but the breach ſhould 
have been expreſs, that the ſhip was loſt by the barratry of the maſter :— 
beſides, the owner of the goods has a remedy againſt the owners of the ſhip, 
ſor any prejudice he receives by the fraud or neglect of the maſter; and 
therefore, there is the leſs reaſon the inſurer ſhould be liable: beſides, if the 
word barratry ſhould 1 import fraud, yet it does not import neglect; and the 
fact here alleged is, that the ſhip was loſt by the fraud and neglect of the 
maſter.—But the court was unanimouſly of opinion, that there was no occaſion 
© to aver the fact in the very words of the policy; but if the fact alleged came 
within the meaning of the words in the policy, it is ſufficient. Now barratry 
imports fraud (Du Freſne Gloſlar. verbo barataria, fraus, dotus) and he that 
commits a fraud may properly be ſaid to be guilty of a neglect, viz. of his 
duty. Barratry of a maſter is not to be confined to the maſter's running away 
with the ſhip; and the general words of the policy ought to be conſtrued to 
extend to loſſes of the like nature as thoſe mentioned before. Now loſſes 
ariſing from the fraud of the maſter, are of the ſame nature as if he had run 
away with the ſhip ; ſuppoſing barratry was to be confined to that, which it is 
not; becauſe it imports any fraud. And the judgment was affirmed, April 27, 
1724.—L. Raym. 1949-—Knight v. canbridge.—8. C. Stran. 581. 


_ * > Ko" £7 N es — 4 . 5 

. VVV R. 
c ON 1 IS Wall eds 794. * 8 . * R 
2 ͤ ᷣ oo 0 OY Ws OP LOR; et oye 


. 
N 


Ty Cask —The plaintir being ſued at law upon a policy of =" "IN of a 
ſip, and againſt the barratry of the maſter, which was aſſigned in the 
declaration, brought his bill in chancery to be relieved; and for an injunc- 
tion; charging that one Matthews the maſter, and alſo owner of the ſhip, 
had before the voyage, entered into a boltomry bond to the defendant for 
200]. and that after, by bill of ſale, he aſſigned over his intereſt in the {hip 
to the defendant, as a ſecurity for this 200l. and inſiſted that Matthews was, 
nevertheleſs, in equity to be conſidered as owner of the ſhip, though in law 
the ownerſhip and property would be looked upon to be in the defendant ; 
and inſiſted, that the owner of a ſhip could not, either in law or equity, be 
guilty of a barratry concerning the ſhip; and therefore prayed an injunction, 
and that the policy might be delivered up. The voyage inſured was from 
London to Marſeilles, and from thence to ſome port in Holland. The caſe 
was, that the maſter ſailed with the ſhip to Marſeilles, and then inſtead of 
purſuing his voyage, failed to the Weſt-Indies, and there ſold the ſhip and 
died inſolvent.—Theſe matters being confeſſed by the anſwer, an injunction 
was moved for on the principle, that a mortgager is to be conſidered in equity 
as owner of the thing mortgaged, and that Matthews, the maſter, being 
owner, could not be guilty of barratry. To ſhew which, a caſe was cited of 
Stamma and Brown, where it was determined the preceding term in the 


g 


King's-Bench.—Ld.Hardwicke, chancellor: Barratry is an act of wrong done 
| 3 | — 5 by 
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by the maſter againſt the ſhip and goods; and this being in the caſe of a a 
ſhip, the queſtion will be, who is to be conſidered as the owner? There are 
ſeveral caſes that might be put where barratry may be aſſigned as the breach 
of an aſſurance, and barratry or not, is a queſtion properly determinable at 
law; but here it is not fo, for the courts of law will not conſider a mortgager 
as having any right or intereſt in the thing mortgaged; and there are many 
caſes where a man may come into a court of equity for relief, in reſpett of a 
part only of his caſe. It might indeed be conſidered in law, whether what 
the maſter hath done, ſuppoſing owner or not, was not a breach of the 
contract, as maſter of the ſhip, and ſo a barratry ; and this may be conſidered 
likewiſe in this court. But at law a defendant cannot read part of the 
plaintiff's anſwer to a bill brought againſt him here; the whole anſwer muſt 
be read, which hath been often a reaſon for this court interpoſing by injunction 
upon a plaint at law; and conſidering the mixed nature of this caſe, I think 
an injunction ought to be granted. Ordered accordingly.—D:&. Tr. and 
Com. 147 ; 16 Geo. 2 —Lewen v. Swaſſo. | 


V. tre * 2 — 


8. Cs. Motion for a new trial, Nov. 10th 1774: Lord Mansfield 
delivered the judgment of the court to the following effect. This caſe 
has been for ſome time for the conſideration of the court: we are agreed in 
our opinions. I will firſt ſtate the cafe. You will attend, becauſe I have not ** 
got the report, but only a ſhort note, for fear I ſhould omit any material 
circumſtances.— This is an action on a policy of inſurance, on goods, by i? 
the Thomas and Matthew. —Brovn, maſter, upon a voyage from London 
to Seville, which policy undertakes againſt barratry: this ſhip was to take in 
goods for any perſons in the way of general freightage—The ſhip belonged 
to Willes as owner of the hulk, but was chartered by Darwin for that parti- 
cular voyage; and, without the knowledge of Darwin, went to Guernſey, 
and there took in brandy in evaſion of the duties. Thence fell into a ſtorm, 
was much damaged, and driven back to Dartmouth; thence refitted, and went 
on upon the voyage, but in going was ſo much further damaged, as to be 
incapable of continuing her courſe, and put in at Helford. This ſhip was 
not confiſcated on account of the contraband goods. In conſequence of the 
damage the ſhip ſuffered, the goods were ſpoilt. The plaintiffs brought this 
action to recover on the policy againſt the underwriters, for the loſs of the 
goods ſo happening as is ſtated, and the terms of the inſurance being as is 
already ſtated. The jury found a verdict, under the directions of the judge, 
for the plaintiffs and they find (as above ſtated) that the voyage to Guernſey 
for the purpoſes already mentioned, was with the knowledge of Willes ; but 
without the knowledge of Daruin.—— Upon this a new trial has been 
moved, and the general queſtion is, whether this act of the captain in going the 
ſmuggling voyage, and taking in the brandy as above ſtated, be or be not barra- 
try, fo as to entitle the plaintiffs to recover? On the trial the defendants 
contended this was not a deviation, becauſe it was a new voyage : fo far they 
5 were right: but it was contended by the plaintiffs, that it was barratry ; becauſe 
. . againſt orders. for an illegal purpoſe, vey the goods were 
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expoſed to danger, and were afterwards actually {oiled —— Much fireſs was 
= laid upon the trial, that, if with the conſent of Willes, it could not be barratry ; 
; becauſe barratry could not be when with the conſent of the owner. To be 
: ſure when the owner orders or conſents to any thing, he cannot recover 
. againſt his own order, or conſent, given for what has been done: and 
this, as it is true in the principle, would have been very true in the appli— 
cation, if Willes had been at all concerned in the caſe. l believe it has 
never been decided with accuracy what barratry is, in England :—and as in 
all mercantile tranſactions I have held certainty of greater conſequence than 
perhaps upon what rule originally the caſe was decided, I think general verdicts 
. are not to be regarded, as certainty is never to be had from them, it not 
9 appearing on what grounds the jury found: and in general, notes of ca/es 
taken at niſi prius, though ever ſo well taken, and decided by judges of ever 
ſo high authority, are liable to the ſame objettion for ſimilar reaſons. -( See 
Precedent.)———In Pole and Fitzgerald, it may be ſeen how much the different 
reaſons given as the ground of the judgment, in caſes of general verdict, tend 
to exclude certainty from caſes of that nature. Of the common law caſes 
I which merit conſideration upon this head, there are however Knight and 
Cambridge, where it was held that one act of barratry was, going out without 
payment of port duties. And the court ſays, that © barratry is of a general 
ſignification, and not confined to running away with the ſhip : that it ſignifies 
fraus and dolus, and extends to any fraud of the maſter; that the end of 
mſuring is to be ſafe in all events. Stamma and Brown ; the caſe, 
from the queſtion there put, and the anſwer by the chief juſtice, appears very 
much to the preſent caſe : the veſſel was to go ſtraight to Marſeilles, and it 
goes out of the way ſeemingly on a formed deſign, ſomewhere, to cheat the 
contractor in the voyage. He ſays this is not ſimply a deviation, but ſomewhat 
more. The jury aſk whether if it were for the advantage of the owner, and 
not his own, this was barratry? The chief juſtice tells them, no; they find 
for the defendant: and upon a motion for a new trial, 1t 1s refuſed, becauſe 
it appeared the maſter acted conſiſtent with his duty to the owners, and the 
plaintiff's agent knew of the intended alteration; and to make it barratry 
there muſt be ſomething criminal. ——I do not think either of theſe caſes 
ſtrong enongh to fix the bounds of what is, or is not barratry.—— The 
laſt caſe is Elton and Brogden : there the {hip went out with letters of marque 
inſured by the defendant. In her voyage ſhe took a prize, and returned to 
Briſtol, and received her proportionable part of the premium. Then another 
policy was made; ſhe failed again with expreſs orders from the owners, that 
in caſe of taking another prize, they ſhould put ſome hands on board the ſaid 
prize, and ſend her to Briſtol; but the ſhip in queſtion ſhould continue her 
voyage with the merchant's goods. Another prize was taken, and the captain 
gave orders to ſome of the crew to carry the prize to Briſtol, and deſigned 
- to go to Newfoundland; but the crew oppoſed and inſiſted he ſhould go back, 
though he alleged his orders : and they forced him out of the way, whereby 
his own ſhip was taken, but the prize got ſafe On action brought againſt 


the inſurers, it was contended this was ſuch a deviation as diſcharged them ; 
| but 
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but the objection made to this is, that here was a force upon the maſter, ſuch 
as he could not refiſt :, but the anſwer is, the inſurance is againſt the crew as 
well as the maſter. I think the more probable ground 1s, that as this was a 
vellel upon a privateering voyage it was neceſſary they ſhould take care of 
the prize, when they had taken it, and the crew exerciſed their judgment for 
the benefit of the ſhip._——I come now to the caſe before the court; which 
being material, and as it appeared to me a new one, I left it for argument, 
and it has been very ably argued. As it was a matter of a commercial 
nature, and turned greatly upon the u/age and cuſtom of merchants, I conſulted 
an eminent merchant,* of whoſe {kill and experience I have great opinion. 
I do not ſind the meaning of the word has been ſettled in this country. 
The books and ordinances of other nations were very properly quoted 
to come at the underſtanding of their uſe of the word. The Italians 
were the firſt great trading nation who introduced the word. Barratrare, 
in the Italian dictionaries, ſignifies to cheat, defraud, or trick; and this ſeems 
to have been the general acceptation of the word in other trading nations, 
who have borrowed the term from thence. Yet undoubtedly, where 
the cale is of the owner of the ſhip conſenting, he cannot recover for what 
was done by his knowledge and conſent. But in this caſe, Willes the 
gencral owner has nothing to do with it: Darwin engages; puts the goods 
on board; it was againſt the conſent of the owner, for this purpoſe, if what 
was done was againſt the conſent of Darwin.——What is done? The ſhip 
is to ſet out from London to Seville, Darwin relies upon this; and truſts 
that the voyage will be immediate, as on the faith of the inſurance he had 
reaſon. The maſter, inſtead of going directly to Seville, goes upon an 
iniquitous voyage, by which the ſhip was liable to be confiſcated : this is the 
deceit upon Darwin; and the goods, after this fraudulent departure from the 
courſe of the voyage, the ſhip falling into a ſtorm, are /þozled. And 
whether the damages happened directly or not, does not ſignify ; nor whether 
it was an act of mmmedate intenitonal injury againſt the owner of the goods. 
It the maſter runs away with the ſhip, this is barratry; and though the 
{hip aſterwards returns and purſues the voyage, it is ſtill barratry; and the 
perſon who by ſo offending was once liable, continues liable, as to all con/c- 
quential damages. Here I think the damage ſufficiently appears, and upon 
the general principle ſalls within the rule of con/equentual damage, as it 
12zht not have happened but for the cit voyage: and whether it would 


have happened or not, if the {hip had continued in its ſtraight courſe, is not 
material. 


loſes by the deviation; the deviation is the voluntary, legal, fraudulent att 


of the captain; and therefore it appears to me extremely clear, that this. 


ſmuggling voyage was barratry in the maſter,” and conſequently comes within 
the terms of the inſurance; and of courſe that the verdict is right, and that 
there ought not to be a new trial Mr. Juſtice Aſton : one would wonder 
when this word was in uſe two hundred years ago, that there ſhould remain 


* Sce Prelim. Diſc. p. 18. 
| | NO 


And in this caſe chere is great reaſon. Darwin has inſured; he 
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now any doubt what barratry is. 
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I think it has always been the lame in 
idea and general meaning, though differing in terms, and not ſettled in practice 
— deceit, villainy, knavery, fraud. In Florence it was ſo explained near 
two hundred years ago, De barratarid et contrabandd venditione.” Where 
the maſter is acting not for his own advantage, but for the benefit or with the 
conſent of the owners, it appears, by the caſe in Strange, this is not barratry, 
for them to charge him with the loſs. But who in this caſe is the owner? 
verbally, Willes, the owner of the hulk of the ſhip ; but really, as far as this 
queſtion is concerned, he has nothing to do with it; the owner is Darwin. 
I think the jury did very right in conſidering Darwin as owner, pro hdc vice. 
Tl:s is without the knowledge, then, of the owner: it is not for his benefit 
but to the danger of the goods, and for an zlicit purpoſe. And it would 
not ſignify whether the {hip was ſafe or no from that voyage. There is no 
ſaying when the miſchief happened to the veſſel which occaſioned the loſs. 
I think this is one of the caſes where the underwriter is liable for the act of 
the maſter; being a criminal act. And the caſe of Knight and Cambridge 
ſpeaks of any crimznal act, deceit, or fraud; ſo does Stamma and Brown. 
It is a deviation for an egal purpoſe, which, I think, is ſufficient to make it 
barratry (being without conſent of the temporary owner) and the inſurers 
liable to anſwer the con/equenttal loſs, though not directly or neceſſarily 
conſequential on the deviation. Mr. Juſtice Willes: I think this is 
barratry. Darwin was the en en + I think it's being done without the 
privity of the freighter is the ſame as if done without the privity of the owner. 
The only queſtion that occurred to me was, whether this was a loſs by 
the act of barratry: for the three common law caſes ſeem to ſay that the loſs 


muſt happen by the act of barratry.—— There is no ſaying here when ſhe 
might ſuſtain that loſs: by going out of the way ſhe fell into a ſtorm, which 
ſhe mrght have e/caped if ſhe had not gone to Guernſey. | And this, after a 
verdict, the court may take as probable, that the loſs may have happened by 
conſequence of the voyage. This is certainly a deviation without the conſent 
of the freighter: and poſſibly the cauſe of the damage ſuffered ; and it is a 
deviation for a bad purpoſe: and in the juſtice of the caſe I am ſatisfied, 


whatever I might doubt, fince it does not appear to fall within the caſes cited. 


And though it is not a loſs by a fraudulent intent of the maſter or mariners, 
to hurt, or deſtroy, or embezzle, or corrupt the goods of the owner; yet the 


ſubſtantial juſtice has been done, and the Jury have found a verdict which, 


I think, we ought not to ſet aſide. Mr. Juſtice Aſhhurſt : I am of the 
ſame opinion as at the trial. I think they e a right to recover upon 
either count, whether of loſs by ſtorms and perils of the ſea, or for barratry of 

As to the objection, that the two charges of accident and 
criminal i intent claſh with one another, the party ſhall not ſet up his own fault 
as a defence; for if it was not accident; it Was a criminal deviation, or barratry ; : 
and it is no anſwer for him to ſay it cannot be both, and therefore it ſhall 
be neither. I think there was ſufficient evidence to find it a loſs by ſtorms 
and perils of the ſea, upon the firſt count, ſuppoſing this to have been not 
barratry.——And further, I think it was barratry, being a deviation for an 
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unlawful ad, and lols enſuing ; but even without that, upon the ¹ ground, 
I think the verdict good on the firſt count Vallejo and Echalaz v. Wheeler. 
—Loft 031. 


9. REMAREK. Mr. Juſtice Aſhhurſt ſeems not to have had a clear idea of 
the effect (as to the underwriters) of the diſtinction between deviation for a 


laroſul purpoſe, ſuch as for the benefit of the owners, and an zllegal deviation, 


or criminal act; for, if the deviation in the foregoing caſe had been of the 


former kind, the inſurers would not have been liable for any accident or loſs 


by ſlorms and perils of the ſea (as he ſuppoled) conſequential of /uch deviation. 


10. By Stat. 1 Ann. ſt. 2. c. g. f. 4.—4 Geo. 1. c. 12. ſ. 3.—and 11 Geo. 
1. c. 29. ſ. 5.—If any owner of, or captain, maſter, officer, or mariner, 
belonging to any ſhip, ſhall wilfully caſt away, burn, or deſtroy the ſhip, or 
direct or procure the ſame to be done, with intent to prejudice any perſon, 
that ſhall have underwritten any policy of inſurance thereon, or any merchant 
that ſhall load goods therein, or any owner of ſuch ſhip; the perſons 
offending being thereof convicted, ſhall be adjudged felons, and ſuffer without 
benefit of clergy.—8. 6.—If any of the ſaid offences ſhall be committed 
within the body of any county, the ſame ſhall be enquired of, determined, 
and adjudged, as felonies done within any county are to be; and if any of 
the ſaid offences ſhall be committed upon the high ſeas, the ſame ſhall be 
tried and adjudged as by 28 Hen. 8. c. 15. 


\ 


11. REMARK.—There are various acts of a fraudulent and criminal nature 
frequently committed by maſters and mariners, eſpecially in time of war, 
through which owners and inſurers, particularly the latter, are greatly wronged, 
and cauſed to ſuffer loſſes ;—for which neither the limited words of the 


above recited acts, nor any other law in England, provide an adequate 


puniſhment, as is expreſly done in other countries, the remedy being rey 
DF: a civil action only. 


12. SEE Meli. 'D iſe. 26 and ſeq. Deuiakion, Embezzlement, Fraud, 


M ariner, M _ at ct Policy, area, War. 


wh the inſurance be made upon returns on a country where trade is 
carried on by barter, the valuation of the goods in return ſhall be 


made on the coſt of choſe given in barter, ee thereto all er N 
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15 | ip the policies uſed at Bilboa, the hour in which they are made is 

inſerted by expreſs direction of the ordinance :—the riſque on ſhips 
ends, as in England, twenty-four hours after arrival at their moorings :— 
and the inſurers obligate themſelves for the charges which may accrue in 
caſes of loſs or damage, although nothing be ſaved, 


2. Set Commencement, End, Ordinance, Salvage. 
9 11 O F EA DI N 8. 
SEE Prelim. Diſc. 79. Blank, Document, Interefl, Maſter, Proof. 
Ki N 44 LE 
SzE Document, Proof, Ship. 
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SkE Prelim. Dic. 43. Average, Corn, Damage, Peaſe, Periſhable Commodities, 


B L AN XK. 


1. Y means of blanks, which are very frequently left in our policies, at 
the time of ſubſcribing them, great opportunities and temptations 
are afforded to unfair aſſureds or their agents, for various deceptions and 


impoſitions, in filling up ſuch blanks, afterwards, to the wrong of the 


underwriters; by arbitrarily deſcribing, or fixing untruly, the affured, 
the intereſt (on proper account, or on commiſſion) the quantity, quality, 
valuation, marks, or numbers of the goods, or other circumſlances ; ſo as 
to recover a loſs, average, or return for ſhort or no intereſt, convoy, &c. 
according as events may happen. —This is too often praftiſed with regard 
ro ogg on you * 270 mite! Td or me” | 


a ta bes nd fo to ant 4 blank 
be left by the lader to prevent her ſurpriſe by the enemy; in her voyage 
mne happens to be caſt away, and though there be private inſtructions for 


her port, yet the aſſured muſt fit down by the loſs by reaſon of the uncer- 


tainty. So in caſe a blank be left in the policy for the value of the ſhip or 
lading, if a loſs happens, and there be not words to ſupply this defect, 
the aſſured may endanger the policy.—Molloy, b. 2. c. 7. 1. 14. in caſe of 
Monſ. "Ott; yn of Calais, an. 4585 


87 8 1 London merehant cauſa A! ſhip at Calais to be freighted for 
ibo, and ite retum baek _ to Calais or London; and the ſhip going to 
1 Liſbon, 
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Liſbon, was there laden with ſugar, pepper, and other commodities, to come 
for London ; whereupon the merchant cauſed 6000 French crowns to be 
inſured on her at Rouen; and it happened that the ſhip was caſt away upon 
the coaſt of France in coming homewards, and all the goods were loſt; and 
intimation of this was made to the aſlurers, and all the proof concerning the 
lading of the ſaid ſhip was ſent to the commiſſioners of aſſurance at Rouen: 
but upon examining the bUs of lading, which declared truly the quality and 
quantity of the goods, the merchant's factor at Liſbon (conſidering it was a 
dangerous time of war, and the merchant living in London) left the place of 
the ſhip's diſcharge in blank, and by letters over land gave him notice of it, 
which was made apparent.—Here, after examination of the ſea laws and 
cuſtoms, and conſulting experienced merchants, it was determined that the 
inſurers ſhould be diſcharged, and make only a reſtitution of the money 
received by them for the premium, out of which they abated 10s. for every 
100l. for their ſubſcribing to the policy of inſurance. Gen. Treat. of Trade, 
72, 73, Cites Lex Merc. 112.—The caſe of Gerard Malynes. 


4. Wx prohibit all policy-clerks, ſecretaries of inſurance-chambers, 
notaries, or brokers, to have policies underwritten, in which any thing 1s left 


in blank, under the penalty of coſts or damages: nor ſhall they be concerned 


in inſurances directly or indirectly themſelves, or by other perſons, or take 
any ceſſion of the rights and intereſt of the inſured, under the penalty of five 
hundred livres for the firſt time, and in caſe of repetition, to be deprived of 
their employment: which penalties {hall not be in any manner moderated.— 
Ordin. of France —-Lines muſt be drawn wherever there are blanks, to 


n any ting being inſerted rad. Valin 9 Comm. 151. 


5. SEE Alteration, Broter, Inſured, Intereh, Name, e Riſque, 
1 or Shups, Valuation, Voyage. | | 
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I I che maſter has incumbered the leah with goods to that degree that 
the ſhip's boat cannot be made faſt in it's proper place, but 1s laſhed 
without board, and by this means comes to be loſt, it wall be made Foes by 


the ae wy ,—Ordin. of Stockh. 
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1. POTTOMRY (which originally Ek 3 permitting the —_ hr a 
ſhip, in a foreign country, to pothiecate the ſhip in order to raiſe 


money to refit) is in the nature of a mortgage of a ſhip; when the owner 
takes up money to enable him to carry on his voyage, and pledges the keel 
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or bottom of the / (pars pro toto) as a ſecurity for the repayment :—in 
which caſe it is underſtood, that, if the ſhip be loſt, the lender loſes alſo his 
whole money; but, if it returns in ſafety, then he ſhall receive back his 
principal, and alſo the premium or intereſt agreed upon, however it may 
exceed the legal rate of intereſt :—and this is allowed to be a valid contract 
in all trading nations, for the benefit of commerce, and by reaſon of the 
extraordinary hazard run by the lender: and in this caſe the ſhip and tackle, 
if brought home, are anſwerable (as well as the perſon of the borrower) for the 
money lent :—but if the loan is not upon the veſſel, but upon the goods and 
merchandiſe, which muſt neceſſarily be ſold or exchanged in the courſe of 
the voyage, then only the borrower, per/onally, is bound to anſwer the 
contract; who therefore in this caſe is ſaid to take up money at re/pondentia. 
Theſe terms are alſo applied to contracts for the repayment of money 
borrowed, not on the ſhip and goods only, but on the mere hazard gf the 
voyage itſelf; when a man lends a merchant 1000l. to be employed in a 
beneficial trade, with condition to be repaid with extraordinary intereſt, in 


caſe ſuch a voyage be ſafely performed: which kind of agreement is ſome- 


times called ſnus nauticum, and ſometimes uſ/ura maritima but, as this 
gave an opening for u/urious and gaming contracts, eſpecially upon long 
voyages, it was enacted by the Stat. 19 Geo. 2. c. 37. (as er mentioned) 
—2 Black. Com. 458. 


Borroury contracts have every where been made uſe of, long before 
infurances——In former times they were made only on the body and keel 
of the ſhip; and were therefore called Bomerie, from the Flemiſh word Bome, 
which ſignifies the keel of a veſſel —Guidon.—Kuricke.—Loccentus. They 


were well underſtood in England in 1622, when Gerard Malynes, an expert 


and learned merchant, wrote his Lex Mercatoria :—in chap. 31. he explains 
it to be a contract jointly of intereſt and inſurance, as well on goods as on 
{ſhips however he ſeems not to have conſidered in what manner the lender 
(who he ſays is the inſurer) ſhould be dealt with, in caſe the ſhip or goods 
ſhould be damaged or, ſuppoſe the borrower had nothing elſe aboard but 
the goods in the outward-bound voyage, and the perſon who bought them 

abroad did not pay for them, ſo that no returns were brought from thence 


in the ſhip; Malynes has not mentioned, that the borrower (as he ſurely 


ought) ſhould have ſome abatement of the premium for the homeward- bound 
voyage, in which he had nothing to riſque. We find in Molloy, de jure 
maritimo, part 2. c. 2. a ſtrength of reaſoning, with a good deal of perſpicuity, 
on bottomry: he complains, that © many maſters of ſhips having inſured, or 
© taken-up monies on bottomry, to a greater amount than the value of their 
* adventure, do wilfully caſt away, burn, or otherwiſe deſtroy the ſhips under 
e their care. ”—This was made felony, 16 Car. 2. c. 6. ſ. 12.—Vide Stat. 
* Hnn. and 4 and 11 Geo. 1:He mentions alſo, that monies advanced are 
upon two ſecurities; the one on the bare ſhip, the other on the perſon of the 
* horrower; ſometimes upon both: the firſt is where a man takes up monies, 

and; W himſelf, if fuch a ſhip ſhall arrive at ſuch a port, then to repay 
e N | « (perhaps) 


* 
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(perhaps) double the ſum lent. "—Herein this writer likewiſe is deficient, 
not having conſidered, or ſaid one word, how it was to be in caſe of average : 
. 13, he treats of money borrowed in a fifittous way, upon ſuppoſition of 
a ſhip and maſter ; the condition reciting, * if that ſhip (naming her) ſhall not 
arrive at ſuch a place, within twelve months, the money agreed on to be paid ; 
but if the ſhip ſhall arrive, then nothing to be paid: Which cuſtom, he ſays, 
* came from the Italians, and though it 1s unconſcionable and unjuſt, as to 
“ internal right, yet it is daily practiſed; and it was not long ſince adjudged 
6 (C. B. Hill. 22, 23. Car. 2.) that ſuch a contract was good, according to 
* the common law of this realm, and that on a ſpecial verdi&. ”—This 
method is ſince rendered ineffectual by the act 19 Geo. 2. c. 37. 


3. ki other books that have been publiſhed ſince thoſe above mentioned, 
are chiefly copied from them; and although moſt of them have made 
additions, and enlarged on the ſubject, yet they are ſtill greatly defective, in 
not having cleared up one of the main points, viz. how lenders ſhall be dealt 
with in caſes of average Nor are there any bottomry-bonds in Engliſh ſo 
well adapted to the nature of trade as the Spaneſh forms. —As then we have 
no fixed laws, or rules univerſally known in England for ſettling partial loſſes 
on bottomry-monies, it is the buſineſs of the parties to conſider what accidents 
they are expoſed to, and to have proviſion made in their bottomry bonds; 
expreſſed in a clear and diſtinct manner, how they are to be underſtood :;— 
for inſtance ; if amongſt ſeveral partners in a ſhip, there ſhould be one diſſent- 
ing from the reſolutions of a majority to ſend her on a voyage, and this 


partner will not contribute his ſhare of her outſet; it is in this caſe lawful, in 


almoſt every country, for the maſter to take up money on bottomry, to ſupply 
this deficiency, if the owners will not; and to pledge: his whole ſhip for the 
loan; by which all the concerned are engaged, and liable for the performance 
of the maſter's protnife to the lender; but then if he takes the money, ſuppoſe 
on one- eighth part only of the ſhip; it ſhould always be explained in the 
bottomry-bonds, that although the whole ſhip be bound to the lender for the 
payment of his loan, in caſe of her ſafe arrival, yet he ought to run the ſea 


risque of that oneleiglith, equal with any other waer, and make good hi: 


part of any average that may happen, ſinee if he inſured, it would ceſt him no 
more than a regular premium :—and further; ds it is an univerſal daW, that a 
maſter cannot bottomry his whole ſhip at a place where her -ownersrelide, but 
only. a particular thare he may have in her himſelf; it naturally follows from 
what has been already mentioned, that he ſhould explain in the bottomry- 
bond What your. he holde: for we" Anden Wy: no > further e Ay Sas ſuch 


Eats of the maſter, he borrower, | neck aa {tte Ob out 
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confidered is" & e un furance and the inſiirers muſt be governed,  in'theſe 
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inade⸗ SE greatly differ Thie judicious Adrian Verwer, merchant, at 
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Amſterdam, who wrote in 1711, upon the ſea laws, and bottomry, gives us 
p. 177, a declaration ſigned the 17th of Sept. 1699, by ſeveral of the moſt 
eminent merchants of that city, in the following words, viz. © We the 
« underwritten merchants declare, that to our knowledge, it has been 
« the conſtant cuſtom of this place, in affairs of bottomry, either concluded, 
or to be paid here, to determine, 1. that the lender on bottomry is not 


cc 


* obliged to contribute to any gro average. 2. That although the goods 


e pledged ſhould by any misfortune be diminiſhed, but ſtill yield more than 
the ſum pledged for, the lender is to receive his lull money; in which ſenſe 
this tranſaction has always been underſtood here; wherefore, if the borrower 
would have any thing ſtipulated to the contrary, it muſt be made a 
condition by expreſs words in his bond; otherwiſe the practice is, as we 
have before declared; and we certify it to have been ſo ever fince our 
engaging in trade; and by tradition have learnt that it was the ſame in 
former times: this is what we have practiſed in our own tranſactions; and 
we have never ſeen a contrary uſage.” —Nevertheleſs the new ordinance of 
Amſterdam, with the note, or clauſe to make the inſurers free only from 
damage proceeding from the periſhable quality of the goods, ſeems to differ 
from the foregoing declaration. We find in the old ſtatutes of Hamburgh, 
of 160g, tit. 18. art. 6, that no average is to be paid for bottomry : but the 
meaning, we preſume, can only have been, no grols average, becauſe the 
preceding tit. 16. and 17, treat ſolely of goods thrown over board; what in 
caſes of ſtranding is to be firſt ſaved ; how the people that aſſiſt are to be 


cc 


cc 


cc 


cc 
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rewarded ; and how the damages of ſhips running againft one another ought 


to be regulated: all which relates to the doctrine of groſs averages. At a 
meeting of the deputies of the Hanſe Towns in Lubeck, 1591, ſome ſea laws 


were made (from whence the aforeſaid Hamburgh ſtatute of 1603 ſeems 


moſtly to be taken) in which, art. 56. of bottomry mentions, that if any perſon 
eohetradd: in fitting out à ſhip ſhall refuſe his conſent to a voyage agreed 
on by à majority of her owners, and deny paying for his ſhare of her out-ſet ; 
the maſter ſhall have power to borrow money on ſuch ſhare, and pay the 
principal and premium out of it {without prejudice to any other owner) 
ſo far as the'ſhare che ſaid perſon has in the ſhip will ſatisfy ; that is, he who 
was the cauſe of the expenee ſhall make | it good out of his private property.— 


It ſeems as if the merchants of Hamburgh were not at that time very 
converſant in inſurances: they knew that maſters of fhips, when they took 


any ſhare in them, uſed to borrow money on bottomry ; wherefore in the 
ſtatutes above mentioned, of 160g, tit. 17. art. 1. it is enacted, that © no 
“ maſter hall take more money on bottomry, than what his own ſhare will 
8 anbwer, ut the place where his owners reſided; and that whoſoever 
advances him more, than what his property will ſatisfy, ſhall have no 
redreſs but againſt his property and effects, without any claim on the other 
*..owners:;”—nevertheleſsa' maſter was permitted, when 1n foreign parts, and 
under diſtreſd, without credit, or acquaintance, to take up bottomry both on 
thip. and cargo, for ſupplying what his wants might require, either for refitting 

or victualling his ſhip, on which both the ſafety and ſucceſs of his voyage 
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might entirely depend; which being for the mutual benefit of all concerned, 


they are by the ſaid act mutually bound for: and the captain agreeing that 
the loan ſhould be free from average by any future accidents, would naturally 
obtain it on eaſier terms, than he otherwiſe could have done; which circum- 
ſtances probably gave riſe to the notion prevailing in Holland and Hamburgh, 
that all loans on bottomry ſhould be free from average: beſides, we 
apprehend it was not then cuſtomary to carry on a trade in goods by borrowing 
money on bottomry, 0 or reſpondentia ; inaſmuch as the borrower, in order 


not to be ruined in caſe of an average, would (beſides paying a bottomry 


premium) be obliged to pay another of inſurance for averages only. 
Merchants in Holland and Hamburgh, where the laws relating to bottomry 
are deficient, and differ from thoſe of othes countries, when they make 
inſurances on bottomry, ought to weigh their own caſe, and explain in their 
bond and policies how they will have it underſtood. 


5. Turts branch of buſineſs, is beſt underſtood in SHain :—the great ſums 
that are required to fit out a ſhip for the Spaniſh Weſt-Indies, and for 
obtaining a licence from court to go with regiſter, rendering it neceſſary to 
borrow money on bottomry in almoſt every ſuch expedition; and the 
variation of many circumſtances which occur, teaches their notaries to 
provide, in their contracts, for things that people in other countries do not 
think of: we find in the form of their bond this condition expreſſed, that the 
lender ſhall run, in partnerſhip with the owner, el rze/go del caſco, la quilla, 
y de los aprovechamentos del navio, that is, © the riſk on the hull, keel, and 
earnings of the ſhip;“ which is ſaying a great deal in few words. The 
following inſtance will illuſtrate this :—one of theſe ſhips for the Weſt-Indies, 
with all her tackle and ſtores, may coſt 40000 dollars; and perhaps the 


licence, proviſions, and caſh advanced to the ſailors, may amount to 60000 


dollars more; all which muſt be reimburſed by the freight :—ſuppoſe ſuch a 
ſhip, bound for La Vera Cruz, had the misfortune to be ftranded at the 
Canaries ; the whole cargo, proviſions, ammunition, ſome tackle and ſtores 
ſaved, but the ſhip condemned as unfit to proceed: in this caſe the lender 


of money on bottomry, © on the hull, keel, and earnings of the ſhip,” would 


not. only be entitled to a proportion of the /alvage of the ſtores and proviſions, 
but alſo to a pro rata of the value of the licence, which might be given to 
another veſſel, to carry the things. ſaved to the place for which they were 
primarily defi gned :—what that proportion ought to be, would be difficult to 
any other than a Spaniard, expert in theſe calculations and navigation, to 
determine; ; forthe queſtion would turn, on what would have been the neat 
earnings, gain, or freight of the ſhip condemned? and the knowledge of the 
coſt of ſhip, licence, &c. would not be ſufficient, ' becauſe her owner out of 
the ſalvage of licence and proviſions, ought to receive proportionably to the 
coſt of his ſhip, and what her earnings would have yielded net (if ſhe had 
arrived ſafe at her deſtined port) more than what he took upon bottomry, or 
had inſured thereupon; or what the whole ſtood. him in.— Hence it appears, 
that although ſuch a n may have been inſured, and valued in a policy} yet 
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when the lols is not total, the valuation ſhould be ſtrictly enquired into: for 
we are of opinion that the inſurers, if the veſſel's loſs be not total, have 
certainly a right to claim their proportion of ſalvage, under whatever name 
it may have been diſguiſed —The following caſe will, we apprehend, fully 
prove our aſlertion.—A Spaniſh regiſter-ſhip was condemned not long ago, 
at the Canaries, as unfit to purſue her voyage :—her cargo was all ſaved ; and 
the Spaniards concerned 1n her allowed the Engliſh underwriters the benefit 
of the /alvage of her regiſter, &c. though they had engaged on the terms of 
intereſt or no intereſt ; only charging them with what was really loſt of the 
ſhip. We ſhall add, by way of remark, that the Spaniſh bottomry-bonds 
are directly inconſiſtent, in a very eſſential point, with the views either of 
the borrower or lender; for they declare that the riſk ſhall end in twenty- 
four hours after the ſhip's arrival :—now it is impoſſible to unload her in ſo 
ſhort a time; and till ſhe is diſcharged, neither the freight, nor earnings, 
on which the lender in part runs the riſk, and out of which the borrower 
could only have wherewith to pay, can be ſaid to be out of danger. 
Therefore bottomry-bonds, and all policies of infurance made upon /ig and 


freight, ſhould ſpecify the riſk not to end 'till a certain number of days after 


arrival; and when upon goods, not till after they are ſafely landed. It is 
likewiſe a law in Spain, that whoever furniſhed the money para el ultimo avo, 
that is, thoſe who can make it appear that the ſhip could not have proceeded 
on her voyage without receiving this laſt money, has a right againſt the ſhip 
to recover, preferable to all other bottomry-creditors : nor can any thing be 
more reaſonable, ſince for want of this laſt loan, or aſſiſtance, their joint 
pledge, which is the ſhip, &c. might have lain and rotted, or they muſt 
have raiſed the money amongſt them :—nevertheleſs it 15 not enough to 
declare, or expreſs in the bottomry-bond, to be for money lent for her laft 


fitting out, becauſe all bonds may contain that particular; but it muſt be 


proved before the Conſulado, or court of judicature, that in fact 1 it was ſo 
lent, and given under the ſanction and cognizance of the court. 


6. WurN a ſhip in digress is forced into any port, where her owners have 


no correſpondents to ſupply the maſter with the money neceſſary to enable 
him to proſecute his voyage, he may take it on bottomry from thoſe who will 


advance it on the eaſieſt terms; and pledge his whole ſhip, with her freight, 
tackle, furniture, and appurtenances, for the payment but it is not 


ſufficient that the maſter tell the lender, and expreſs it in his bottomry-bond, 


that ſuch a ſum was neceſſary; the latter ſhould always (for his own ſecurity, 
ſatisfaction, and juſtification) have a proper ſurvey, and enquiry, made, by 
experienced and impartial perſons, how far his allegations were true; and 
the reſult of their perquiſitions ſhould be certified, or atteſted before ſome 
magiſtrate, or juſtice of peace :—moreover it is highly expedient that theſe 


repairs or proviſions, which may have been deemed neceſlary, ſhould be 
certified and atteſted as above to have been made and ſhipped ; for although 
ſuch particular ſteps are not preſcribed by any law, yet reaſon dictates that 


may: ſhould be taken; and as che perſon who aſſiſts a maſter with money on 
O bottomry 
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| bottomry generally charges a commiſſion upon it, they are obliged in honour 
to ſce juſtice done to the abſent owners.—1 Mag. 19, and ante. | 


7. By Stat. 19. Geo. 2. c. 37. ſ. g. All money to be lent on bottomry, 
or at reſpondentia, upon any ſhip belonging to any of his majeſty's ſubjects 
bound to or from the Eaſt-Indies, ſhall be lent only on the ſhip, or on the 
effects on board ſuch ſhip, and ſhall be ſo expreſſed in the condition of the 
bond, and the benefit of /alvage ſhall be allowed to the lender, his agents or 
aſſigns, who alone ſhall have a right to make aſſurance on the money lo lent, 
and no borrower on bottomry, or at reſpondentia, ſhall recover more on 
any aſſurance than the value of his intereſt on the ſhip, or in the effects on 
board excluſive of the money ſo borrowed; and in caſe it appear that the 
value of his ſhare in the ſhip or effects doth not amount to the ſum he hath 
borrowed, he ſhall be reſponſible to the lender for ſo much thereof as he hath 
not laid out on the ſhip or merchandiſes laden thereon, with intereſt for 
the ſame, together with the aſſurance and all other charges thereon, in the 
proportion the money not laid out bears to the whole money lent, notwith- 
ſtanding the ſhip and merchandiſes be totally loft. S. 6.—In all actions 
brought by the aſſured upon any policy of aſſurance, the plaintiff or his 
agent ſhall, within fifteen days after he 1s required ſo to do in writing by the 
defendant or his agent, declare in writing what ſum he hath aſſured in the 
whole, and what ſums he hath borrowed at reſpondentia, or DOUgrary, for the 
voyage, or any part of the voyage in a queſtion. 


8. Cask. — The 3 had lent gool. on a bottomry-bond, and 
afterwards inſured 45ol. on that ſhip with the plaintiff, for 6 guineas per cent. 
premium, as intereſt for money lent, &c. :—the ſhip out lived the time at 


which the money was payable, and afterwards was loſt in the Eaſt-Indies :;— 


the defendant recovered the money on the bottomry-bond, and afterwards 
ſued the inſurers upon the policy ; who brought their bill to be relieved, for 
that the money inſured by the policy was the money lent upon the bottomry, 
and that the defendant was no otherwiſe intergſted in the ſhip; and that the 
money being paid, no uſe ought to be made of the policy.—The court 
decreed the policy to be delivered up Equ. Abr. 371.1 Trin. 1692. 
—Goddart v. Garret. | 


9. Cast.—lt was held, that a perſon having no intereſt but his bottomry- 
bond, cannot inſure; and that a perſon who has no intereſt in the ſhip or 
cargo cannot inſure, though the policy was intereſted or not; but inſurances 
are for the benefit of traders only, not that others unconcerned ſhould make 
_ unreaſonable gain.—S. C. 2 Vern. 269. 


10. Casz. Where the defendant lent the plaintiff 250l. on a bottomry- 
bond, and afterwards inſured on the ſame :/hip ; but the inſurance was larger 
as to the voyage, there being liberty to go to other ports and places than what 
were contained in the condition of the bottomry-bond :—the ſhip being loſt, 
the 
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the defendant recovered the money on the policy of inſurance, and alſo put 
the bottomry-bond in ſuit :—the ſhip, though loſt, having deviated from the 
voyage mentioned in the bond, the plaintiff brought his bill, pretending the 
defendant ought not to recover both on the inſurance, and alſo on the bond, 
he having inſured only in reſpect of the money he had lent on the bottomry ;— 
and therefore the plaintiff would have had the benefit of the inſurance paying 
the premium; ;—but the court held, that the defendant having paid the 
premium was intitled to the benefit of the policy; and the inſurers might as 
well pretend to have aid of the bottomry-bond, and to diſcount the money 
recovered thereon, as the plaintiff to have the money recovered on the policy 
to eaſe the bottomry-bond.—Mich. 1716.—Harman v. Vanhatten. 2. Vern. 717. 


11. Cas E. The plaintiff entered into a penal bond of bottomry to pay 40s. 
per month for gol: the ſhip was to go from Holland to the Spaniſh iſlands, 
and to return for England; but if ſhe periſhed, the defendant was to loſe his 
ol. :—ſhe went accordingly to the Spaniſh iſlands, took in Moors at Africa, 
and upon that occaſion went to Barbadoes, and then periſhed at ſea :—the 
plaintiff, being ſued on the bond and penalty, pretended that the deviation 
was on neceſſity: — but his bill was diſmiſſed, ſaving as to the penalty.— 


2 Chan. Cc. 130.—2 Salk. 444. 


12. CAs E. -I. S. entered into a bottomry-bond, whereby he bound himſelf, 
in conſideration of 4ool. as well to perform the voyage within fix months, as 
at the ſix months end to pay 400l. and 4ol. premium, in caſe the veſſel 
arrived ſafe, and was not loſt in the voyage ;—and it fell out that I. S. never 


went the voyage, whereby his bond became forfeited ; and he preferred a 


bill to be relieved: and in regard the ſhip lay all along in the port of 
London, and ſo the defendant run no hazard of loſing his principal, the 
lord keeper thought fit to decree, that the defendant ſhould loſe the premium 
of Jol. and be contented with his ordinary intereſt. Mich. 1684.—Deguzlder 


v. Deperſter.—1 Vern. 203. 


13. Cas E. -A part-owner of a ſhip borrowed money of the plaintiff upon 
bottomry-bond, payable on the return of the ſhip from the voyage ſhe was 
then going in the ſervice of the Eaſt-India company; and the Eaſt India 


company broke up the ſhip in the Indies; and the owners brought their action 


againſt, the company, and recovered damages; but they did not amount to 
a full fſatisfation :—and the obligee brought his bill, to have his propor- 


tionable ſatisfaction out of the money recovered ; but his bill was diſmiſſed, 


and he left to recover as well as he could at law ; for a court of equity will 


never aſſiſt a bottomry-bond which carries an unreaſonable intereſt. — Mich. 


eee v. Turner. — 1 Equ. Abr. 372. 


5 Cask. Bil to be relieyed againſt a bottomry-bond with condition 
that if the ſhip S. bound to the Eaſt-Indies, ſhall return to L. within thirty-ſix 
months; or if ſhe does not return within thirty-ſix months, not being taken 
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or loſt by inevitable accidents within that time, then the money to be paid, 
&c.: the ſhip was detained in port Surat in India by embargo, by the Great 
Mogul, ſo that ſhe could not ſail from Surat till after the thirty-ſix months 
were elapſed, and in her return home was taken by the French; but, being 
after the thirty-ſix months, the bond was forfeited : but there being no fault 
in the maſter, and the voyage delayed by inevitable accident, viz. by the ſaid 
embargo, the bill prayed to be relieved againſt the penalty of the botid.— 
Harcourt C. diſmiſſed the bill, but without coſts, ſaying, he could not relieve 
againſt the expreſs agreement of the parties; but if the defendant had inſured 
this money upon the ip, the plaintiff ſhould have the benefit of the inſurance, 
upon allowing the defendant the charges of the inſurance, if the plaintiff pays 
the money within three months.—Vin. Abr.—Tit. Bott. Bonds (A) _ 9- 


15. Cat Debt upon an obligation with edrilltion to pay ſo much 

money (which was more by a third part than the legal intereſt of the money) 
if a ſhip returned within ſix months, from Oſtend in Flanders to London; and 
if ſhe did not return, then the obligation to be void:—the defendant pleaded, 
that there was a corrupt agreement between him and'the plaintiff; and that 
at the time of making of the obligation, it was agreed he ſhould have no more 
for intereſt than the law allowed, in caſe the ſhip ſhould ever return; and 
avers that the bond was entered into by covin, to avoid the ſtatute of uſury. 
—Per Hale ; ; Clearly, this bond is not within the ſtatute; for this is the 
common way of inſurance; and if this were void by the ſtatute of uſury, 
trade would be deſtroyed ; for it is a caſually whether ever ſuch a ſhip ſhall 
return or not: —but he agreed the averment was well taken, becauſe it 
diſcloſed the manner of the agreement, —Hardres 416 7 v. Kent.— 


Molloy, b. 2. c. 7. ſ. 12. 


16. casz. Where A. lends B. 100l. to freight a ſhip abroad, and they 
agree that if the ſhip comes home ſafe, A. ſhall have 150l. and that if ſhe do 
not, that he ſhall loſe the 100l.—this is not uſury, but good by the cuſtom of 
merchants ; becauſe of the great perils of the ſea, and both principal and 
intereſt run the ſame hazard of being loſt ;—but if the principal” be'ſecured, 


and the zntereſt only depends on hazard, if it be more than is lawful, it is 
ary —2 Rol. Rep. 48. "I Co. 70, &e.—Cro. Fac. 208, 508. —1 en 539,71 1. 


17. Cast.—So where the condition of a bottomry-bond was, that if the 
obligor, or the ſhip, or the goods return ſafe, then to pay more than the legal 
intereſt :—this was adjudged good, by the cuſtom of merchants, though it 
depends on many contingencies; and though the obligee may be ſaid to run 


little hazard; and though any of the contingencies become impoſſible, as if 


the obligor die before his return, &c. yet the bond remains payable, contrary 
to the general rule of law in ſuch caſes; for the law ſupplies theſe words, 
which ſhall firſt happen, and forecloſes the eleftion. of the obligor,. and gives it 
to the obligee. to take his, on which of the contingencies thall firſt en” 


1 Lev. 54.—1 Sid. 27. 


18. Cass. 
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18. CasE.—A ſhip going in the fiſhing trade to Newfoundland (which 
voyage muſt be performed in eight months) the plaintiff gave the, defendant 
50l. to repay 60l. upon the return of the {hip to Dartmouth ; and if by leakage 
or tempeſt ſhe ſhould not return in eight months, then to pay the principal 
money only; and if ſhe never returned, then he ſhould pay nothing: —all the 
court held, that this 1s no uſury within the ſtatute; for if the ſhip had 
ſlaid at Newfoundland two or three years, he was to pay but 6ol. upon the 
return of the ſhip; and if ſhe never return, then nothing; ſo that the plaintiff 
run a hazard of having leſs than the intereſt which the law allows, and 
poſſibly neither principal nor intereſt, —Cro. J. 208.—Sharpley v. Sturrel. 
S. C. cited by Doderidge, J. Cro. J. 508, 509. by the name of Dartmouth's 
caſe, where one went to Newfoundland, and another lent him 100l. for a 
year, to victual his ſhip ; and if he returned with the ſhip, he was to have ſo 
many thouſand of fiſh, and expreſſed at what rate, which exceeded the intereſt 
allowed by the ſtatute; and if he did not return then, he ſhould loſe his 
principal, and adjudged no u/ury.—Vin. Abr. Tit. Bott. Bonds (A). 


19. Cast.—Debt upon a bond of gool. conditioned that if ſuch a ſhip 
failed to Surat in the Eaſt-Indies, and returned ſafe to London, or if the owner 
and his goods returned ſafe, &c. the defendant ſhould pay to the plaintiff the 
principal ſum of gool. and alſo 40l. for every 100l.: but if the ſhip ſhould 
periſh by any unavoidable caſualty of the ſea, fire, or enemies, to be proved 


by ſufficient evidence, then the plaintiff was to have nothing: the queſtion 


was, Whether this was an uſurious contract? - Adjudged that it was not, and 
that it was a good bottomry contract. Bridgeman C. J. diſtinguiſhed between 
a bargain and a loan; for if the bargain is plain, and the principal is in 


hazard, it cannot be ſaid within the ſtatute of uſury; but it is otherwiſe of a 


loan, where it is intended that the principal is in no hazard; and adjudged 
per tot. cur. for the plaintiff, that this contract is not uſurious.— Sid. 27. 
Pl. 8. Hill. 12. Car. 2. C. B.—Soome v. Gleem.— in. Abr. Tit. Bott. 


Bonds (A 2). 


20. Nozody ſhall take or aſk any money upon the bottom of the ſhip 
(commonly called bottomree or exchange upon the hull, or keel of the ſhip) 


for himſelf, or in behalf of another, directly or indirectly, unleſs the maſter 
of any veflel ſhould, by any mzsfortune at ſea, enemies, or other unavoid- 


able accident (whereof he ſhall be obliged to produce proper certificates) 
ſtand in want in a /orezgn country, where he could not diſpoſe of any goods 
in a regular way ; m which caſe he may take upon the bottom of his ſhip, by 
way of bottomry or otherwiſe, the quarter part of the value of ſuch bottom, 
and no more, unleſs neceſſity oblige him to take a larger ſum than the afore- 
ſaid quarter part of the value, in which caſe he may take ſuch further ſum on 
bottomry, as aforeſaid, provided he makes the neceſlity thereof appear as 


above mentioned : neither ſhall he expoſe to ſale, or alienate, any goods on 


board of ſuch veſſel, as long as he can find bills of exchange, or bottomry, 
upon the bottom of ſuch veſlel, as aforeſaid ; and, even not finding that, he 


; P may 
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may not ſell more of ſuch merchandiſe than a quarter part of the value of the 
ſaid veſſel, unleſs upon the greateſt emergency, as aforeſaid ; and then he ſhall 
be obliged to pay to the merchant, to whom ſuch goods did belong, the price 
which they would have fetched at the place for which they were deſigned and 
ſhipped; the ſaid merchant in that caſe paying him his full freight, as well for 
the goods ſo fold by the way, as aforeſaid, as for thoſe unſold; on penalty, if 
the maſter ſhould act to the contrary, that he ſhall make good to his owners, 

fellow-owners, and merchants, the damage they ſhall ſuſtain, and be arbitrarily 


puniſhed belides.—Ordzn. 4 Antw. 


21. Tur money taken on bottomry, or the ſale of goods, ſhall not amount 
to above one ezg/hth part of the value of ſhip and cargo, unleſs in caſes of the 
utmoſt neceſlity :—all maſters acting to the contrary in this reſpect, ſhall be 
liable to make good the damage to the owners and merchants, or even to be 
arbitrarily corrected or puniſhed, according to the circumſtances of the caſe. 
—Ordin. of Rott. Inſurance made on bottomry or goods 1s free of all 
groſs average, and diminution of value by their own waſte.—The inſured, on 
being paid a loſs, muſt make over to the inſurer all claim on the taker on 


bottomry, and deliver up to him the writings.—Orden. of Amt. 


22. Money on bottomry may be given on the hull and keel of the ſhip, 


tackle and apparel, fitting out, victualling, jointly or ſeparately, on the whole 


or on part of her cargo; for the whole voyage, or for a limited time.—We 
declare unlawful the taking money upon bottomry on the hull, keel, or cargo 
of a {hip, beyond her value; under the penalty of paying, even in caſe of 
the loſs or capture of the veſſel, the whole of the ſum borrowed. We 
prohibit under like penalty the taking money upon bottomry on the fre:ght 
the fhip is to make, and on the expected profit on goods; even upon the wages 
or hire of ſeamen, except in the preſence and with the conſent of the maſter, 
and then it muſt be for leſs than the half of the wages :—and we expreſsly 
prohibit all perſons giving money on bottomry to ſeamen, on their wages, or 
on the voyage, except with the conſent and in the preſence of the maſter, 
under the penalty of the confiſcation of the loan, and of fifty livres.—The 
maſters ſhall themſelves be anſwerable for the whole of the ſums taken with 
their conſent by the ſeamen, if thoſe ſums exceed the half of their wages, and 
this notwithſtanding the loſs or capture of the ſhip.—The veſſel, her tackle, 
apparel, fitting out, and victualling, even the freight, ſhall be particularly liable 
to, and anſwerable for, both principal and intereſt of money on bottomry 
given on the hull and keel of the ſhip, for the proſecuting and furthering of 
the voyage. The cargo ſhall on it's part be anſwerable for money borrowed 
for it's benefit. Thoſe who ſhall lend money on bottomry to a maſter at a 
place where his owners reſide, without their conſent,” ſhall not be privileged 
or advantaged for the ſame, for more than the ſhare of the maſter in the 
veſſel and freight, though the contracts were made for refitting and victualling 

ofthe ſhip.—However the ſhares, or parts, belonging to owners who ſhall have 
refuſed to contribute towards the repair of che veſlel, ſhall be anſwerable for 


their 
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their quotas of the money taken up by the maſter for refitting and victualling. 
—Thoſe monies continued on as a loan, or renewed on bottomry on any 
voyage, ſhall not enter into competition with what ſhall have been {aft lent 
for the immediate ſervice of the voyage. All bottomry contracts become 
void through the entire loſs of thoſe effects on which the loan has been made, 
provided it happen by accident, and in thoſe places, or within the time 
ſlipulated by thoſe contratts.—That which may proceed from the periſhable 
quality of any thing, or through the act or deed of the owner, maſter, or 
ſhippers, ſhall not be reputed accident, except otherwiſe ſtipulated by the 
contrabt.—If the time the riſque is to continue, be not ſtipulated by the 
contract, with regard to the veſſel, tackle, apparel, and victualling, it ſhall 
begin and run from the day ſhe ſhall have failed, till ſhe be at anchor at her 
intended port, and there moored to the key. And as to the goods, the riſque 


runs from the time of their being ſhipped, or in the lighters to carry them on 


board, until they are landed. Any one ſhipping of goods and taking up 
money at bottomry on them, though the ſhip and goods be loſt, ſhall not be 

freed from his contract, except he prove that he had effects to the amount of 
the ſum he borrowed. Af however the borrower can prove that he could not 

ſhip for the value of the ſums taken on bottomry, the contract, in cafe of loſs, 

ſhall be reduced in proportion to the value of the effects laden, and ſhall only 
hold good for the overplus; for which the borrower ſhall pay intereſt, 
according to the courſe of the place where the contract was made, until the 
whole principal be paid: on the other hand, if the ſhip arrive ſafe, the current 
intereſt, and not the maritime premium, ſhall be due on what was borrowed 
mote than what was actually ſhipped. Lenders on bottomry, and not the 
borrower, ſhall contribute to groſs averages, ſuch as ranſoms, contributions, 

jettiſons, the cutting away maſts and rigging for the common ſafety of the 
ſhip and goods; but not to ſimple averages, or particular damage, which may 
happen, except it be particularly ſtipulated. Contracts on bottomry ſhall 
nevertheleſs be anſwerable for the value of goods /aved from ſhipwreck.— 
If on the ſame cargo there be a bottomry contract, and allo an inſurance 
made thereon, the lender on bottomry ſhall have the preference of the inſurers 
on the effects that may be /aved, only for his capital. —We exprelsly forbid 
thoſe who may take up money on bottomry, to have inſurance made thereon ; 
under the penalty of the ſame being declared invalid, and of corporal puniſh- 


ment. The lenders on bottomry, under the ſame penalty, ſhall not inſure 


the profit on the ſum lent.—Ordzn. of France. 


23. Tux creditor or lender of bottomry money ſhall be allowed to inſure 
his capital lent, together with the premium paid the inſurer, but not the 
ſtipulated ago, or other profits of the bottomry ; but inſurances made by the 
debtor; or borrower on bottomry, on the ſame goods and ſhips ſo bottomried, 
ſhall be of no effect, but void and puniſhable.—He who advances on bottomry, 
that is, lays down either ready money, or value of it, on a ſhip or goods 
ſhipped, under obligation that if the ſame ſhall be loſt, he ſhall alſo loſe his 
depofrt, without claim or return; ſhall be allowed to contract for as high an 

R entereſt 
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intereſt as he and the borrower can agree upon. ln the contract, and likewiſe 
in the whole procedure relating to bottomry, the contracting parties, parti- 
cularly the maſter of the ſhip, and the broker who may be employed in 
tranſacting the contract, ſhall, on the penalty of ſevere puniſhment in goods, 
body, or character, together with reparation of all damages occalioned 
thereby, proceed juſtly and uprightly, without fraud, and not infidiouſly 
draw in any one to advance money, or any thing elſe, on a deceitful 
bottomry. No maſter of a ſhip ſhall be allowed to contract any bottomry- 
debts upon his ſhip at places where any of his owners are, without their 
conſent ; but he himſelf having a ſhare in the ſhip, he is at liberty to mortgage 
that, yet with the privity of the other owners; allo in caſe one or more of the 
owners refuſe to lay down their ſhares towards fitting out the ſhip.— Where 
the bottomried ſhip is loſt or damaged, not by accident, but the fault of the 
owner, maſter, and his company, or otherwiſe ; as where the maſter, without 
the knowledge or conlent of the lender, or by or without the owner's order, 
alters his voyage, or carries prohibited goods, and any damage 1s occaſioned 
thereby ; the lender may ſeek his redreſs from what may remain of the ſhip 
as far as it will go, and likewiſe from thofe who are in fault, and not from the 
owner or maſter, any further than the damage or loſs can be imputed to 


them.—The like to be obſerved concerning any bottomried goods damaged or 
loft, through the fault of any one; but in caſe the damage or loſs ariſes from 


their own natural decay, or the fall of the price, and thus are not equivalent 


to the bottomry, the proprietors ſhall not be entitled to compenſation by 


ceſſion, or legal ſale, but muſt duly ſtand to the contratt.—The borrower on 


bottomry, whether maſter or owner, being convicted of defrauding the 


creditor, either by damaging, or embezzling the goods, or of prejudicing 
him in any other reſpett, ſhall, beſides other puniſhments, pay the whole 
bottomry debt, together with all other charges and damages which can be 
proved; and this even although the bottomried ſhip or goods ſhall be loſt by 
any ſea misfortunes, or in any other manner whatever.—Where a ſhip or 
goods are mortgaged to more than one bottomry-lender, the laſt bond ſhall 
be paid before others. But two or more bottomry-bonds, although of differ- 
ent dates, executed at the ſame place and time, within three days, mall have 


an equal right in reſpect of payment —Ordn. of Ange: 


24. THE n may make TY nfs to the full for principal, intereſt, 
and premium, —Whoever inſures upon bottomry, zs free from all average, 
and not liable to contribute thereunto.—Ordn, of Hamb. See 4+ 


25. No perſon may get 15 ſum 1 that he ſhall take on bottomry, 
on pain of nullity ; but the perſon or perſons that ſhall lend it, may, for the 


bare ſum which they ſhall have advanced, without including the premiums 


that they have received for it, under the ſame penalty.—No more than three 
quarter parts of it's value may, for any motive, be taken at bottomry on 
the body, and keel of the ſhip, appraiſing it by ſkilful men, named by the 


borrower, and lender; on penalty that on acting to the contrary, and it being 


oppoſed 
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oppoſed by either of the two, it ſhall not be heard, nor admitted in 
judgment. -In regard that all jettiſons, ranſoms, compoſitions of ſhips, maſts 
and rigging cut away for the common good of ſhip and cargo, and whatever 
elſe is comprehended in a gr average, always reſults to the advantage of 
him who ſhall have given money on them at bottomry; it is ordained, that 
he, or they ought to contribute m theſe caſes to the payment of the pro rata 
that ſhall touch them, but not to ſingle averages, unleſs the contrary ſhall 
have been agreed on in the inſtrument, or contratt.—A wreck happening of 
ſhip and goods, upon which part of the value was given at bottomry ; and 
the whole, or part of her, or them being _/aved ; in this caſe, it is ordained 
that thoſe who advanced it, ſhall inherit and receive in proportion with the 
concerned of the ſaid things ſaved, according to the ſums that they {hall have, 
as ſharers and partners in them and their produce; dedutting the coſts and 
charges, at loſs and gain, as a company's account. Whenever ſuch a wreck 
of 228 and 2 . l 5 and inſurance ſhall have been made vom part 


be held as ae, 'by the entire 70/5 of the one} or the other ; he 
ſhall have, borrowed it remaining free from the cortratted cbligmion 
without the lender's having any recourſe againit him, or his effects. 


Ordin. of Bilbod. 


26. As Ne on bottomry receive a premium including not only more 
man common intereſt, but alſo what would pay for their making inſurance, 
they ſhould be looked upon as inſurers, and conſequently bear thoſe averages 
the inſurers do.—2 Mag. 108. A bottomry contract, and a policy of in- 
ſurance, as depending on the ſame principles, are ſubjett to the ſame riſques ;— 
2 Valin's Comm. 1g. —conſequently to all the lame averages.—l1bid. 19. And 
the inſurer, being in the place of the lender on bottomry, is equally entitled 
to ſhare in caſe of /alvage.—101d. 22. In Italy, it is permitted to thoſe who 
advance money on bottomry to inſure the profit as well as the principal. _ 
Caſa Regis, diſc. 1. n. 123. and diſc. 14. n. 12.—Roccus, 241. As 1t would 
be difficult to find borrowers on bottomry who would ſubmit to pay before 
the return of the ſhip, uſurious lenders have contrived the means of indemni— 
fying themſelves in caſe the ſhip ſhould not return in the w/ual time, by 
ſtipulating that if ſhe ſhould not be arrived in a certain time, the intereſt 
ſhall be paid at the rate of an half per cent. per month, as well upon the 
maritime intereſt, as the capital: but ſuch a contract is manifeſtly 2% 
even when there ſhould be reciprocally agreed in favour of- the borrower, 
that the ſhip arriving. before the uſual time, the like half per cent. ſhall be 
deducted ; becauſe nothing is more common than a delay of her return beyond 
hat time. —2 Palin's Comm. 5. 
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27. Form of a Boltomry-Bond, on a Ship, in uſe at Cadiz. 


BE it publickly known, that we, Don Auguſtin Franciſco de Utrera, and Arroyo, &c. 
owners, captain, and maſter of the ſhip called Queen of the Angels and St. Charles, 
one of the Flota, getting ready in this port, for the kingdom of New Spain, under the 
command of the commodore Don Antonio Serrano ; both inhabitants of this city of Cadiz, 
jointly and ſeparately, and for the whole in ſolidum obliged ; renouncing, as we expreſsly 
renounce, the laws de duobus ras debendi, et authentice de fudejuſſortbus, remedio et beneficto 
di viſe ois et excuſſionts, with all other laws, privileges, and rights of the joint community, as 


is in them contained; under which renunciations, we acknowledge to owe, and each of us 


in folidum, to Donna Thereſa Quinarte and Sanabria, forty and ſeven thouſand three 
hundred and ninety-two dollars, and ſix-eighths of another, old money, of thoſe that are 
now current under this denomination in theſe kingdoms, the which ſhe has lent to ſerve us; 
and we confeſs to have received that ſum from her, in ready money, before ſigning this 
obligation, including therein the premiums of the riſques that ſhall go declared, and have 
been regulated according to the time preſent; from which proof we releaſe her, and 
acknowledge ourſelves to be fatisied, and to have received the ſaid ſum, principal, and 
premiums, to our ſatisfaction; and as to it's receipt not being preſent, we renounce the 
exception of the non numerata pecunia, proof of payment, fraud, and term, and what elle is 
to the purpoſe, as it is in them contained, for which we acknowledge a ſufficient receipt; 
and the ſaid forty and ſeven thouſand three hundred and ninety-two dollars of plate, and 
ſix-eighths of this loan, are to go, and come this voyage at the riſque, and for account of 
the creditor, with her approbation and conſent, from the bay of this city, to the port of the 
new Vera Cruz, in the ſaid kingdom of New Spain, and from thence back ; on going, in 
the ſaid ſhip called Queen of the Angels and St. Charles, and upon her hull, keel, and 
earnings, which are of greater value than this debt; in the fitting out and equipping of 


which we declare to have converted the import of this writing, for which purpoſe the | 


creditor lent it us. And on returning, ſhe is to run the ſaid riſque in the afore-mentioned 
ſhip, and in the two that ſhall come as Capitana and Almiranta of this Flota, upon as many 
more dollars of plate; in double plate, which we oblige ourſelves to embark in equal 
thirds, in the ſaid three ſhips under regiſter, with bills of lading in favour of the creditor. 
The which viſques are, and ſo to be underſtood, of the ſea, wind, land, fire, friends, enemies, 
and other unfortunate marine accidents, that may happen to the ſaid ſhip, Queen of the 
Angels and St. Charles, on going, and returning; and to the afore-mentioned ſhips the 
Capitana and Almiranta, in their homeward-bound voyage for Spain, during their naviga- 
tion, provided the ſaid ſhip, Our Lady of the Angels, going, or thoſe upon which this 


riſque ſhall be expreſſed to come, in returning, {ſhall be loſt; in which caſe, the lofs being 
total, we are to remain free from the payment of the ſum of this debt; and this inſtrument 


null and void, as if it had not been made. But if, on going out, the ſaid ſhip, Our Lady 
of the Angels and St. Charles, ſhall run aſhore, or elſewhere be wrecked, and her voyage 
be overſet, ſaving her guns, hull, or other ſtores of the ſhip, and if in the return, thoſe 
dollars ſhall be ſaved on which the riſque is declared by her, or the ſaid two ſhips the 
Capitana and the Almiranta, the creditor is to receive from what is ſaved, the ſum of this 
obligation, and we the remaining value, both parties remaining partakers and partners ; to 
the end that, deduQting the coſts and charges which it's preſervation ſhall have occaſioned, 
the balance be divided and diſtributed, as a partnerſhip account; in order to which, an 


atteſted account, given by the perſon who ſhall have had the management of the affair, ſhall 


be ſufficient, without any other proof, although by law required, of which we releaſe it. 
And the rifque of the voyage outward is to begin from the day, hour, and moment, that the 


ſaid * named the Queen of the Angels and St. Charles, ſhall get under fail, in the bay 


of 
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of this city on her voyage, and all the continuance of her navigation, making any flops, and 
going into any ports, either by conſtraint, or voluntarily, until ſhe really and truly fail and 
enter into the faid port of Vera Cruz, and therein caſt her firſt anchor: and, beſides that, 

twenty-four natural hours be elapſed ; the which expired, the creditor's riſques out ceaſe ; and 
thoſe that ſhall happen thenceforward, are for our account. And thofe on the return, are 
to commence from the inſtant that the ſaid ſhip, Our Lady of the Angels and St. Charles, 
and the aforeſaid two ſhips, the Capitana and Almiranta, ſhall get under fail in the ſaid port 
of the new'Vera Cruz, to return to theſe kingdoms, and all their voyage, going into, and 
ſtopping at any ports, neceſſarily or voluntarily, until they enter, and anchor in the bay of 
this city, the river Benawza, of that of St. Lucar de Barrameda, or any other port of Europe, 
where the voyage ſhall be deemed finiſhed, and their firlt anchors there caſt, and twenty - 
four ſuch hours as the antecedent be beſides elapſed ; the which ended, the riſques for the 
creditor's account remain entirely hniſhed, and thoſe that ſhall happen thenceforward, are 
to be for ours. And from this time; for that, when all the riſques ſhall have expired, we 
conſtitute ourſelves evident and plain debtors of the aforeſaid forty and ſeven thouſand 
three hundred and ninety-two dollars of plate, and ſix- eighths of another, truly to give, and 
pay them to the ſaid Donna Thereſa Quinarte and Sanabria, and to whomſoever ſhall have 
her power and letter of attorney in this city of Cadiz, and it's liberties, and juriſdiction, and 
in any other part of theſe kingdoms, thoſe of the Indies, and others, where it ſhall be 
demanded of ws, we and our effects, and either of us that ſhall be met with, within the firli 
fifteen following days after the faid riſques ſhall be over, in as many dollars and half dollars 
of plate, in double plate, of the Mexican impreſſion, that have the ſame value, ſtandard, 
weight, and goodnels, which the Mexican coin at preſent have, and pals at, and not in any 


other ſpecie, or form of payment ; without any abatement or diſcount, and without attending 


any other time or term; free of indulto, carriage, or any other royal or commercial contri- 
bution, although they. be unexpetted ones, as all theſe have been foreſeen, conſidered, and 
provided, for the celebration of this contract, and for all. that is contained in this writing; 
and for the charges of the recovery, we conſent to an execution, in virtue of it, and the 
oath of the creditor, or her attorney ; in the which we quit and defer the proof and exami- 
nation of all the aforeſaid, the liquidating of the ſaid charges, and what elle is requiſite, and 
ought to be cleared up, that this writing may be executable; to whoſe firmneſs, payment, 
and compliance, we oblige our perſons, and effects that we at preſent poſſeſs, or may 
hereafter acquire, and without the obligation's derogating from the ſpeciality, nor on the 
contrary ; but that both laws be uſed againſt us, we oblige ourſelves, and kypothecate for the 
ſecurity and payment of the ſum of this writing, the ſaid ſhip named the Queen of the 
Angels and St, Charles, her hull, hold, ſtores, and furniture, and every thing elſe belonging 
to her; and we oblige ourſelves not to diſpoſe thereof in any manner, until the ſaid ſum 
be entirely paid : and whatever ſhall be done to the contrary, let it be null, as a thing 
done againſt an expreſs prohibition, and hypothecation : and we give full power to his 
mazjeſty's judges and juſtices, of any parts whatſoever of theſe kingdoms, thoſe of the Indies, 
and others where this writing ſhall be preſented, and its compliance demanded; to which 
royal law and juriſdiction, we oblige and ſubmit ourſelves, renouncing that we have, and 


another which we ſhall acquire, and the law ſi convenerit de juriſdictione omnium judicum, and 


the laſt ordinances of ſubmiſſions, to the end that to what the ſaid is they may compel and 

force us with the rigour of a definitive ſentence. We renounce the laws, rights, and 

privileges in our favour, and the general in form; and we conſent that what authenticated 

Copies the creditor ſhall aſk of this writing, ſhall be granted her, without the judge's order, 

or our citation; and we ſo oblige ourſelves before the Notary Publick, and witneſſes in the 
city of Cadiz, on the day of one thouſand ſeven hundred and 

And the contracting parties, whom I the ſaid notary certify to know, ſigned it in my regiſter, 

Witneſſes, Kc. 28, Form 
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28, Form of a Ręhhondentia Bond, now in uſe in London. 


K* O W all men by theſe preſents, that 
| 33 held and firmly bunt t to 
| in the ſam, or penalty of 
of r and lawful money of 
Great- Britain, to be paid to the ſaid Sf, e e OWE DICH 


or to certain attorney, executors, adminiſtrators, or ee to which payment, 
well and truly to be made | 

heirs, executors, and adminiſtrators, firmly by theſe preſents, ſealed with ſeal. 
Dated this day of: + in the year of the 
reign of our ſovercign Lord TT by the grace of God, of 
Great-Britain, France, and Ireland, king, defender of the faith, and fo forth, and in the 

year of our Lord, one thouſand ſeven hundred and . 


Tux Coxprrio of the above-written obligation is ſuch, that wEREASs the above-named 
hath, on the day of the date above written, lent unto the 


above bound the ſum of upon the 
merchandiſes and effects, to that value laded, or to be laden on board the good ſhip or 
veſſel, called the ol the burthen of ©: TEES tons, 
or thereabouts, now in the river Thames, whereof _. is commander. 


Ir the ſaid ſhip or veſſel do, and ſhall, with all convenient ſpeed, proceed and fail from, 
and out of the ſaid river of Thames, on a voyage to any ports, or places in the Eaſt-Indies, 
China, Perſia, or elſewhere beyond the Cape of Good Hope, and from thence, do, and 
ſhall fail, and return into the ſaid river of Thames, at, or before the end and expiration of 


thirty-ſix calendar months, to be accounted from the day of the date above written, and 


that without deviation (the dangers and caſualties of the ſeas excepted). And if the above- 
bound — 7 5 | { heirs, executors, or 
adminiſtrators, do, and mall within days next after the ſaid ſhip, or veſſel, 
ſhall be arrived in the ſaid river of Thames, from the faid voyage, or at the end and expira- 


tion of the ſaid thirty- ſix calendar months, to be accounted as aforeſaid (which of the ſaid 


times ſhall firſt and next happen) well, and truly pay, or cauſe to be paid, unto the above- 


named | eee executors, adminiſtrators; 
or aligns, the ſum of eee | of lawful money 
of Great-Britain, together with Fe ol like money, 


by the calendar month, and fo proportionably for a greater or leſſer time than a calendar 
month, for all ſuch time, and ſo many calendar months, as ſhall be elapſed, and run out of 
the ſaid thirty-ſix calendar months, over and above twenty calendar months, to be accounted 
from the day of the date above written ; or if, in the ſaid voyage, and within the ſaid 


| thirty-ſix calendar months, to be accounted as aforeſaid, an utter loſs of the ſaid ſhip, or 


veſſel, by fire, enemies, men of war, or any other caſualties, ſhall unavoidably happen : 
and the above-bound 


heirs, executors, or adminiſtrators, do, and ſhall, within ſix months next after ſuch loſs, 
pay and ſatisfy to the faid _ | executors, 


adminiſtrators, or aſſigns, a juſt and e average on a all the goods and effects 


which the ſaid _ carried from England 


on board the ſaid ſhip or veſſel, a on all other the goods and effects of the ſaid 
which ſhall acquire POPE the ſaid 
voyage, and which ſhall not be unavoidably loſt: then 8 above-written obligation to be 
void, and of no effect; or elſe to ſtand in full force and virtue. | | 
Sealed and delivered (being firſt duly. ſtampt) in the prefence o, e 04022 
| | 29. ' SEE 
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| | | 
29. SEE Average, Bankrupt, Barratry, Dollar, Eaft-India, France, General 
Average, Hamburgh, Hypothecation, Intereſt or no Intereſt, Maſter, Owner, 
Partnerſhip, Policy, Remſurance, Reſpondeniia, Riſque, Uſage. 


. 


bk 35 the encouragement of our commerce and navigation, the legiſlature 
has thought it proper to grant not only drawbacks of duties, and other 
allowances, or abatements, on the exportation, and importation, of ſundry. 
commodities ; but allo bounties or premiums on divers others, and on ſhips 
employed in our fiſheries. -I have therefore already mentioned under titles, 


abatement, and average, that the aforeſaid circumſtances are often requiſite 


to be adverted to in calculating the true value of the intereſt, and ſtating an 
average or loſs, with accuracy. 


2. In regard to bounties on ſhips, payable on the completion of the voyage; 
it has been frequently made a queſtion, whether, in caſes of general average, 
contribution ought to be made for the value of ſuch bounties? as being an 
aſcertainable intereſt in riſque, inſurable (by att of parliament) and depending. 
on the event of the ſhip's ſafe return. It 1s certain that the bounty 1s a 
conſiderable object in view, in the great expence of fitting out of ſhips for the 
hſheries, and may be looked upon as the earnings of thoſe ſhips in caſe of 
arrival, and in the ſame light as freight; and therefore it ſeems reaſonable 
that the one ſhould contribute to a general average as well as the other ; 
for, the principle of contribution is, and juſtice requires, that equality ſhould 


take place amongſt all thoſe who are intereſted, and who have been in 


danger of loſing all; and where ſome have been benefited, or ſaved what 
was in riſque, only by means of the damage, charge, loſs, or ſacrifice of the 
intereſt of others, for the common good. | 


3. SEE Abatement, Average, Contribution, Fiſheries, Freiglit, General 
Average, Greenland, Herring-Fiſhery, Ireland, Newfoundland, Whale- Fiſhery. 


1. IN the Prelim. Diſcourſe, it was thought to be neceſſary to make ſome 

L earneſt ſtrictures on the irregularity, unſkilfulneſs, and culpability of 
many inſurance brokers; at the ſame time that ample juſtice was done to 
the integrity, and abilities of ſeveral other gentlemen acting in the like 
capacity. There are ſundry matters with regard to inſurance brokers in 
general, and their. uſual manner of tranſacting this buſineſs, in London, 
which unqueitionably merit the moſt ſerious attention and correction, for 
che common good.—The: total want, in England, of thoſe ſeveral prudent 
laws and regulations concerning their due qualification and conduct, which in 


ft R other 
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other countries it has been thought indiſpenſably requiſite| to eſtabliſh by 
authority (the more material whereof I have deemed it uſeful to notice under 
this head) and to which they are obliged to adhere, even under oath and 
ſevere penalties, as well as diſgraceſul d:/mion from office, for non- obſervance 
or malverſation, is undeniably productive of continual diſorders, reiterated 
deceptions, and impoſitions ; which are the cauſes of thoſe numerous alterca- 
tions and litigations between inſurers and inſureds, that are ſo prevalent in 
the preſent times. 


—— 


and ſeveral of them, having been before employed in matters entirely uncon- 
need with thoſe of inſurance, perhaps even with common commercial affairs, 
are therefore but little acquainted with the laws, principles, and uſages relative 
thereto; and muſt conſequently be very inadequately qualified for regulating 
and deciding with a tolerable degree of accuracy or propriety, the various 
and ſometimes intricate circumſtances, which neceſſarily occur with regard 
to loſſes, averages, ſalvages, and all thoſe other important matters which 
are treated of under their reſpective heads throughout this work. 


2. In time of war, both brokers and underwriters very much increaſe ; 


g. The looſe and haſty manner in which ſome brokers often receive and 
execute their orders, whether verbal or in writing (though they ought always 
to be in the latter, and preſerved) ;—their inattention to obtain proper 
mnſormations, as to the circumſtances relative to the voyage and riſque; and 
conſequently their inability to communicate them as they ought ;—their vague, 
inaccurate, and ſometimes entrapping manner of expreſſion, in filling up the 
written part, or clauſes of policies: and the innovations they are continually 
making, in this reſpe&, by departing from the form of words formerly eſta- 
bliſhed on due deliberation and experience, in divers inſtances; their unfair 
or inconſiderate concealment, miſrepreſentation, or variation of circumſtances, 
which they have actually been informed of, in order to get inſurances effected; 
their partiality, or negligence, in not obtaining and producing proper papers 

and documents, for the purpoſe of fair adjuſtments ; ;—and their general bas, 
in all theſe reſpects, to promote the views of their employers, and therein 
their own ſuppoſed intereft, without a due regard to the exerciſe of that 
preciſion, probity, and equal juſtice, which is incumbent on them towards the 
reſpective parties, between whom they tranſa& ;—all theſe are evils which 
indubitably very much prevail, and merit particular reprobation and redreſs ; 
but which, I flatter myſelf, thoſe who act as brokers, and who may be diſpoſed, 
as many certainly are (notwithſtanding the defect of legal coercion) as well for 
their own honour and reputation, as the general benefit, to obviate and correct, 
will be amply enabled ſo to do, by an attentive and frequent peruſal, as occaſions 
may require, of the ſeveral matters contained in this work :—the buſinefs of 
F which is an adherence to ts, and the public good, without . of perſons. 


4. BESIDES what I hank land remarked, there are other FREY LH 
| in wad to brokers, which ſeem not a little to need obſervation ; and in 
Io - 


JI 
which (although I am far from being inclined to favour an abridgement of 
any of the reaſonable emoluments and fruits of induſtry, to which every man 
18 entitled) ſome alteration might, and ought to be made, for general 
conveniency and ſecurity ; and without affecting the true intereſts of brokers 
themſelves ; but which on the contrary would, in effect, prove the means of 


promoting their real welfare and proſperity. And iii, with reſpett to their 
accounts the precipitate manner in which policies are often done at Lloyd's 
Coffee-Houſe, may well ſubjett underwriters to miſtakes, in making the 
original entries of their ſubſcriptions, either as to the premiums, or otherwiſe; 
in which caſes they have no other check, or means of correcting errors and 
omiſſions, but the honeſty of the ſeveral brokers with whom they have 
accounts ;—on the contrary, the brokers have always an infallible method of 
correcting any errors in their entries, which are made at home deliberately, 
by themſelves, or clerks, from the policies themſelves, debiting the aſſureds 
and crediting the inſurers ; ſo that by a previous examination of ſuch entries, 
before ſtriking the annual balance of each underwriter's account, brokers are, 
or may be, always certain of it's truth ; by the agreement of thoſe debits with 
the credits; but it cannot be ſo with underwriters :—therefore the method 
uſually practiſed, of the latter acquainting the former what ſum ſuch annual 
balance may be, ought to be reverſed; and as is cuſtomary in the greater 
part of all other tranſactions, where brokers are employed, they ought to 


deliver a note, or an account of the ſum, to each party; and where the items 
of an account between a broker and an inſurer become numerous, it would 


not be improper if this were done every three months, by way of ſhort 
monthly ab/ſtra&, debtor and creditor.— This, or ſome ſimilar method, is the 
more requiſite, becauſe without it, in caſes of enſolvency of brokers, or other 


neceſſity of proving the ſum due from them, it is difficult to produce legal 
evidence thereof other reaſons m1 ight alſo be mentioned. 


5. Srcond rx, as to W payments ;—it has been found by unqueſtion- 
able experience in every branch of trade and commerce that whatever has a 
tendency to render accounts between parties extenſive or complex, and to 
protract indefinitely the ſettlement of them, is infallibly productive of 
increaſing irregularity, want of confidence, and danger; and theſe are the 
certain conſequences of the methods and pretences made uſe of by ſeveral 
brokers to evade, or poſtpone to an unregſonable time, the payment of their 
annual balances; and often to dedut therefrom loſſes, averages, returns, &c. 
which happen even ſeveral months aſter the preceding year's balance has been 
agreed, and during another year's current account :—to which prattices they 
are indeed © encouraged, by the too eaſy acquieſcence of ſundry inſurers, 
whoſe chief conſideration is to underwrite, at all events, as many policies as 
they can; little perceiving the final effects of their injudicious conduct: one 
of which, very natural, and therefore very common is, that they at laſt find 
it not only difficult, but ſometimes impoſſible, to obtain any payment at all. 
I ſay nothing of the large deduction, or allowance of 10l. per cent. now 
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France and Spain) although ſix, nine, and even twelve months, or howſoever 
long aſter they are due; and then perhaps, by their notes of hand at two 
months after date ; before the expiration of which, and notwithſtanding the 
aloreſaid allowance of 10l. per cent. loſſes or averages frequently happen, 
which mult often be paid in caſh by the underwriter, to a larger amount than 
ſuch notes of hand Howe ver, it is certain that theſe irregular and irrational 
methods of proceeding will always prove eventually hurtful to underwriters ; 
and ſuch an indefinite and unlimited credit to brokers (whilſt many of them 
are availing themſelves of the premiums which they receive from their 
employers) muſt ever be too great a temptatzon, to a more imprudent conduct 


than would otherwiſe be the caſe; and often proves ultimately ruinous to 


themſelves as well as injurious to their underwriters. —For mutual conve- 
niency and ſafety, therefore, it ſhould be eſtabliſhed, as a rule, that each 
year's balance of account to the giſt of December, between merchants and 
brokers, and between the latter and underwriters, ſhould be liquidated by a 
certain day in the ſubſequent year (ſuppoſe the 1ſt of May) either in caſh, or 
by bills at ſhort date, or by the' merchants accepting the brokers' draughts, 
payable two months after ſuch certain day :—and it ſhould be underſtood, 

or expreſſed in the underwriter's receipt to the broker, that the allowance of 
101. per cent. ſhall be made or paſſed to his credit when, or in caſe the bills 
be paid. No reaſonable objettion of any ſort can lie againſt this method from 
either party :—for, the great impropriety, in every point of view, of the 
preſent modes and times of ſettling inſurance accounts are very obvious; 
and that they by no means tend to promote that equality and mutual 
convenience, which ſhould be the object of all commercial affairs :—and the 
obligation on the part of inſurers to ſatisfy or pay every loſs and average 
within one month after the adjuſtment, when there are not equivalent premi- 
ums due from the broker, is a very unreaſonable circumſtance, whilſt they muft 
notwithſtanding continue uncertain at what time, if ever, they ſhall receive 
the premiums due to them from ſundry other brokers.—This equality as 
well as many others in this buſineſs, grows every day more and more into 
abuſe, by brokers availing themſelves of every poſſible advantage and pro- 
traction of payment, to the prejudice of inſurers. —Conſidered with reſpect 
to the parties in theſe tranſactions, it is totally e ; and in it's 
conſequences, with We to * public, very eee 


6. . it is ahi l duty of W to 3 at leaſt a 
civil and candid perſonal beſiauiour, on all occaſions, although they may be 
deficient in a gentleman-like - addreſs (of which howeyer there are never 
wanting amongſt them ſeveral. examples); ; and vhenſoever a contrariety of 
opinions may, as it is impoſſible but it muſt ſometimes, occur, that they give 
a fain and impartial attention to them; endeavour. with becoming temper 
and decency to obviate and reconcile them; and to conciliate a good under- 
ſtanding between inſurers and inſureds, inſtead of hromoting differences and 
Giputes, between abſent parties, by miſrepreſentations of, or ill-natured 

reflections 
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3 
rellections upon, either of them, which are uſually the eſſect of : gnorance and 
1 breeding. —lInſtances nevertheleſs frequently occur where after a broker, 
from motives of diſpatch, or to ſerve his principal, or otherwiſe, has, by 
importunity, or an ill judged confidence placed in him, ſucceeded in prevail- 
ing upon ſome one underwriter to adjuſt inconſiderately and without any 
examination, a loſs, average, &c. very unfairly or very erroneoully flated 
(than which nothing is become more common) and where ſuch broker has 
alſo induced ſome other underwriters to follow the like indolent and indiſereet 
example,—the ſame broker, or others, who may have effected other parts of 
the ſame inſurance, on application being made by them with ſuch adjuſtments, 
to others of the underwriters who chuſe, as they have an undoubted right, to 
exerciſe their better judgment and experience in matters where their fortune 
is eſſentially at ſtake, find unan/werable objeftions made to ſuch adjullments ; 
—notwithſtanding which, the broker (in conjunction with the aflured) %, 
even againſt conviction, in the unreaſonable and unjuſt demand; and proceeds 
to abuſive or cenſorious altercation, without a ſingle rational argument to 
ſupport it, except the very ridiculous and Mapa, though very uſual 
obſervation, viz. © Why! ſuch, and ſuch, or ſo many of the underwriters (as 
above intimated) have ſettled it: ”—anlwer, yes; without any confideration 
of, or even the leaſt attention to, what they were about.—In all ſuch caſes, 
it is unqueſtionably the incumbent duty of a fair and honeſt broker, immedi— 
ately to deſiſt from ſuch unreaſonable requiſitions; to ſet about making, or 
receiving from the judicious and candid inſurer, a more equztable adjuſtment; 

to reconcile the inſured to the correction of an erroneous, or unfair claim (how 

far ſoever he may have ſucceeded in it); and to do juſtice to all parties. 


7. FoURTHLY, as to the frequent . amongſt ks of being 
themſelves underwriters ;—of giving policies to other brokers, to be in part or 
in whole effected, without the cognizance of the aſſured, and often without 


the needful informations concerning the riſque -i ſhall not preſume to decide 
on the propriety and wiſdom of the ſtrong proſtibitions which are laid on 


inſurance brokers, in theſe and ſimilar reſpects, in other countries; nor how 
far the principle of conſtitutional freedom, which prevails in this nation, 
ought to operate in commercial as well as political affairs (although we have 
ſtatutes inflicting ſevere penalties on brokers acting as princzpals in ſome other 
branches of buſineſs) :—it is, however, no uncommon thing, in England, 
(where only it is permitted to brokers to inſure) to ſee the names of more 
inſurance brokers, than of profeſſed inſurers, ſubſcribed to one and the ſame 
policy. What partialities, colluſions, hazards, or other inconveniences, 

do or may ariſe from theſe intereſted connections and confuſed proceedings 


amongſt brokers, I leave to the conſideration of merchants and inſurers in 
general. 


8. Tur broker is employed by the inſured; he deals with the underwriters 
as attorney for his principal, from whom he receives his inſtructions: if he 
deviates from his inſtructions he is anſwerable to his employer, the inſured. 


8 —HSee 
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55 
See Caſes adjudged, Wills v. Butler. Thoſe who exerciſe the function - 
of broker ought to be men of honour, capable of their buſineſs, prudent, and 
avoid babbling.— Lex Merc. rediv. 456. 


9. By Stat. 6 Ann. c. 16. ſ. 4—AYU perlons that ſhall act as brokers 
within London, ſhall be admitted by the court of mayor and aldermen, under 
fuch reſtrictions for their good behaviour as the court ſhall think fit; and 
ſhall upon their admiſſion pay to the chamberlain 40s. and ſhall alſo yearly 
pay 40s. upon the twenty-ninth of September, for the uſe. of the mayor and 
commonality and citizens of the city of London. S. 5. If any perſon ſhall 


take upon him to att as a broker, or employ any under ham to act as ſuch, 


within the ſaid city, not being admitted, every ſuch perſon ſhall forfeit to the 
mayor and commonality, &c. for every oftence, twenty-five pounds, to be 
recovered by action of debt in the name of the chamberlain, in any of her 
majeſty's courts of record. | 


10. REMARK.—Whether this ſlatute (by the werds“ All perſons”) includes 
inſurance brokers, I ſhall not preſume to determine ;—it is, however, certain 
that no regard is paid to it by them, nor do they act under any ſuch authority 
or reſtriction ; or any other expreſs regulation or control whatever. 


11. INSURANCE brokers who make out policies, are to keep a book to 
enter them in, from the beginning to the end; with the day, month, and year, 
in which each firm was made; who ſigned it; with the quantity and price; 
under penalty of twenty thouſand maravedis, with loſs of office, and intereſt 
of the party. Whereas many inſurers abſent themſelves, or die, from 
whence great inconveniencies ariſe, the acknowledgement of their firms being 
neceſſary for the recovery of the loſſes and averages of the ſubſcribed policies; 


we ordain, that the policy being ſigned by the broker who made it, and 


teſtimony therein given by him, that he ſaw the contracting parties ſign it, 
and it being entered in his book, it ſhall have the ſame effect as if it was 
recognized by the underwriters to be their own ſignature. No broker ſhall 
ſubſcribe any rT/que for him/elf, nor for any other perſon, on penalty of loſing 
his office: and no one may ſubſcribe to riſques for any broker, on penalty of 
thirty thouſand maravedis for every time of figning.—Ordzn. of Spain. 


12. BROKERS muſt take care how the policies are drawn up, and keep 
copies of them, which may be regiſtered. ——The officers, commiſſioners of the 
chamber of aſſurance, their ſecretary, his ſworn clerk, the officers of the 
cuſtoms, or brokers of aſſurance, ſhall not make, nor cauſe any aſſurance to be 


made, either directly or indirettly.—Ordin. of Middleb. 


13. BROKERS ſhall be obliged to fign the policies. They ſhall likewiſe 
keep an exact regiſler, conſiſting of printed policies, upon which they are to 
ſpecify all the alterations in the ſelf-ſame words as are mentioned in the 
policies they deliver out. 


Brokers * contrary to any of the foregoing 


articles, 
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articles, ſhall forfeit their ſalary, and four times the ſum beſides, for the benefit 
of the poor. And for any gro/s negligence, or ſuſpicion of being parties 
concerned in any fraud, they ſhall be moreover puniſhed with ſuſpenſion, or 
diſcharge from their office, or otherwiſe, according to the nature of the caſe. 
Brokers may not aſſure themſelves, nor by others, directly nor indirettly. 
under the forfeiture of one hundred guilders, and the loſs of their place.— 
When brokers have diſburſed the premium, they ſhall have the right of an 
obligation to the policy, and may ſtop the ſame.—Ordin. of Rott. 


14. BROKERS ſhall be obliged to make uſe of and employ no other policies 
but ſuch as are privileged and ſigned by the ſecretary : and they ſhall keep 
copies of all that is written in them by hand, on pain of loſing their earned 
ſalary, and four times as much to and for the benefit of the poor, &c.=——— The 
brokers, or others, who procure any inſurance, ſhall not be allowed to be 


inſurers themſelves.—Ordin. of Amt. 


15. IT is abſolutely forbid, for any of the aſſurance brokers, or like- 
wile the diſpatcher of averages, to aſſure others. And if the ſame ſhould be 
done, ſuch aſſurance ſhall be held null and void, and the broker or diſpatcher 
ſhall be arbitrarily puniſhed for the ſame. No others than /worn brokers, 
that ſtand on the liſt, and are well verſed in writing and accounts, that are 
freemen of this city, and conſtantly reſide here, are to be employed in the 


making any contracts of aſſurances; and no agreement or bargain for aſſurance 


is to be concluded by any body elſe, under the forfeiture of fifteen rix-dollars 


for every offence; the merchants may however make aſſurances among 
themſelves, without a broker, at their pleaſure. Theſe brokers are not to 


trade for themſelves in any ſhape, nor be concerned directly or indirectly in 


any /hiþs or their cargoes, on forfeiture of their privilege to act as brokers. 
The brokers are obliged to keep an exatt book and account of all -ca/es 


and tran/aftions in aſſurances ; in which are to be carefully noted the contracts 


they conclude, according to their dates, as likewiſe the advices, whereof they 


have given notice to aſſurers; and further they are to ſpecify therein the day, 
on which ſuch notifications were made, and in what manner the aſſurers 


expreſſed themſelves in relation thereunto, and what is agreed upon in the 
meetings concerning the ſame; in order that they may be able to give a 
certain and ſufficient evidence of their tranſactions, by producing of thoſe 
books, when ſuch an account is required from them; and this on penalty of 
not only forfeiting their brokerage, but of ſeverer puni/hments, if they are 
found to have been guilty of any neglect or irregularity. ——A broker, that has 
received ſome premum, and does not pay the ſame to the aſſurer, but deſign- 
edly with-holds it from him, ſhall be publiſhed on the exchange tor a man 
neglectful of his duty, and ſhall never be employed in making of aſſurances 
If any one that is aſſured himſelf, or a ſworn broker, &c. ſhould act 


did not actually happen, —he ſhall, according to the nature and circumſtances 
of the crime, be proſecuted as a criminal Ke. —Ordin. of Hamb. 
16. BROKFERS 
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16. BROEERS ſhall not be concerned in inſurances directly or indirectly 
themſelves, or by other perſons, or take any ceſſion of the rights or i re of 
the inſured, under the penalty of. 300 livres for the firſt time, and in caſe of 
repetition, to be deprived of their employment: Which penalties {hall not be 
in any manner moderated. We enjoin under the above penalty that they 
keep a proper regiſter, marked on every leaf by the heutenant of the 
admiralty, wherein they ſhall keep an account of the policies they {hall draw 


up. —Oram. of France. 


17. No other brokers ſhall be employed in inſurances than thoſe who are 
The broker {hall truly 
declare all that he knows concerning the inſurance, and not preſume to 
conceal any circumſtances relating to it, or wreſt them differently from what 
they in reality are ; but much leſs ſhall he conceal or promote any fraud or 


 2mpoſition in it: according to the nature of his offence, and the circum- 


ſtances, he ſhall be liable to a caprtal, or other condign puniſhment :—he 
ſhall punctually enter in his book all advices which, at the deſire of the inſured, 
he has reported to the inſurer concerning the ſhip and goods, ſpecifying the 
day, month, and year, when ſuch advices were given, and likewiſe what the 
inſured ſaid on ſuch occaſions: any negle& hereof appearing, the broker 
ſhall forfeit his brokerage; but in caſe of any prepenſe deceit, he ſhall be 
puniſhed TITS to the nature of the caſe.—Ordin. of Stockh. 


18. Ix France, a broker of any kind whatſoever, cannot ke a perſonal 
intereſt in any of the objects which his office relates to ;—and he is forbid 
to inſert in any policy of inſurance any mark, memorandum, or alteration, 


which is not ſigned by the parties.—2 Valin's Comm. 159. 


19, Tux cuſtomary brokerage, in England, on policies of inſurance, is 


5 per cent. on the premium, howſoever large; or one ſhilling upon every 


pound (or upon every guinea, if the premium be in guineas) : it is allowed 
by the inſurer In ſeveral other countries, it is ſettled, by authority, at 
about one quarter per cent. more or leſs, on the ſum infured ; and the brokers 
are obliged to anſwer for the premium; which however they uſually receive, 
as vel as pay, in a ſhort time. 


20. Sk Prelim. D TY 22, 31, 36, 53, 54. Alteration, Blank, Concealment, 
Devꝛation, Fraud, Intelligence, Order. Policy, Premium, Regiſter, Stocks, 
Written Clauſe. | 


I : 


Sts Inſufficiency, Regiſter-Office, Ship, Ship-Building. 
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1. AB LES, of what thicknels ſoever, are generally formed of three 
ropes twiſted together, which are then called ſtrands: each of theſe 
is compoled of three {ſmaller ſtrands ; and thoſe laſt of a certain 
number of rope-yarns. This number is therefore greater or ſmaller in 
proportion to the ſize of the cable required. There are ſome cables however, 
manufactured of four ſtrands ; which are chiefly the production of Italy and 
Provence.—All ſhips ought to be furniſhed with at leaſt three good cables; 
the ſheet cable and the two bowers; beſt and ſmall.—All cables ought to be 
120 fathoms in length: for which purpoſe the threads or yarns muſt be 180 
fathoms ; inaſmuch as they are diminiſhed one third in length by Seng 
Beſides this length, it is neceſſary to ſplice at leaſt two cables together, 
order to double the length when a ſhip is obliged to anchor in en water: 
for although it is not common to anchor in a greater depth than ſorty fathoms, 
yet if there is only one cable, and the ſhip rides in a ſtorm and tempeſtuous 


ſea, the anchor will of neceſſity ſuſtain the whole weight and violent jerking 


of the ſhip, in a direction too nearly perpendicular. By this effort it will 
unavoidably be looſened from it's hold, and dragged by the ſhip, which, thus 
driven from her ſtation, is in immediate danger of being wrecked on the 
' neareſt rocks or ſhallows : whereas it is evident, that if the cable, by it's great 
length, were to draw more horizontally on the anchor, it would bear a much 
greater force. The long cable is not ſo apt to break as the ſhort one; 
becauſe it will bear a great deal more ſtretching before it comes to the greateſt 
ſtrain: it therefore reſembles a ſort of ſpring, which may be very eaſily 
extended, and afterwards, recovers it's firſt ſtate, as ſoon as the force which 
extended it is removed. Beſides all this, a ſhip will ride much ſmoother with 
a long cable, and be leſs apt to pitch, or plunge deep in the water with her 
fore part.—On the contrary, the ſhort cable being too nearly vertical to the 
anchor, cannot bear ſuch a ſtrain, becauſe it is charged with a greater effort; 
and, as 1t will not bear ftretching, may break at the firſt violent tug. The 
ſhip alſo rides with much greater difficulty, labours extremely, and often 
plunges al Her fore part under water. —Falc. Mar. Dit. 


By what has been ig on this ſubject, we may ſee how very neceſſary 
it is to furniſh a ſhip with i- efficiency of cables, or what is called ground-tackle ; 
and what an inconſiderate policy it is in merchants to expoſe their veſlels to 
ſuch evident dangers from che want of them: for many good ſhips have been 
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bf not only on account of a deficiency in this very important article, but alſo | 
through the rogueries ſometimes practiſed in the manufacturing of it. 


3. By Stat. 35 ELiz. c. 8. ſ. 3.—If any perſon ſhall make cables of old 
and over-worn ſtuff, which ſhall contain above ſeven inches in compaſs, every 
perſon ſo offending ſhall forſeit four times the value: and if any perſon ſhall 
tar any halſers, or other cordage, made within this realm of ſuch old and 
over-worn ſtuff, being of leſſer aſſize and not containing in compals ſeven 
inches, and ſhall by retail put to ſale the ſame, being ſo tarred ; every perſon 
ſo offending ſhall forfeit the treble value, one moiety to the Queen, and the 
other moiety to ſuch as will ſue for the ſame by action of debt, &c. S. 4- 


Every perſon which ſhall offend againſt this act ſhall be impriſoned during her 


Majeſty's pleaſure. 


4. SEE Accident, Anchor, Cordage, Cutting, General Average, Infuffict- 


ency, Repair, Stranding, Wear and Tear. 


E 
1. Fo RM of a Policy uſed at Cadiz. 


| by the name of God, Amen. We the underwritten do acknowledge and confeſs that we 
inſure to you Meſheurs | for account of whom it 
may concern, upon edis loaded in the ſhip (which God preſerve and keep) named the 
| captain (Engliſh) of | tons burthen, 

guns, men, all alittle more or leſs, from to or any 

other that ſhall go for captain 'of the ſaid ſhip, and the cargo ſhe ſhall have, belonging to 
the aboveſaid, to you to whom in any time you ſhall declare it does, or 
may belong, or ought in any manner or reaſon whatſoever. Andit is agreed by an expreſs 
contract, adjuſted with us the underwriters in this policy, that in caſe of loſs, theft, or 
other damage or diſaſter, that ſhall happen to the ſaid merchandiſe, or fruits, either totally Or 
in part, you ſhall not be obliged of the aboveſaid to exhibit the cuſtom-houle diſpatch, nor 
any other clearance, of it's quality, quantity, or value :—but with a teſtimonial only of the 
loſs or damage that it ſhall have received, or your ſimple oath, or any bills of lading, or 
accounts, that you ſhall extrajudicially ſhew us, as it is here-under declared ; we will fairly 
pay the whole, or that ſhare of the damage that ſhall reſpectively touch us, in money, and 


not otherwiſe, without lawſuit, reply, or any contradiction, for we ſo oblige ourſelves. 


To which ſaid riſque we bind ourſelves from the day, and hour, that the aboveſaid, or any 
thing began, or ſhall begin to be loaden from ſhore in any boat, ſkiff, or in any other veſſel 


or veſſels, to convey it to the ſaid ſhip, whereſoever ſhe ſhall be. And the aboveſaid being 


ſo loaded in the ſaid ſhip, let her purſue her preſent voyage, with the good ſucceſs that God 


| hall give her, for and the aboveſaid being ſo delivered from the laid ſhip, 


in any boat, {kiff, lighter, or barge, until it be landed in fafety. And it is agreed that the 
ſaid ſhip may ſtop wherever ſhall be thought. proper, and convenient, whether. forced thereto, 
or voluntarily ; going into, and coming out of, any port, or ports, bays, or bars, deliveging 
or receiving any loading. And in reſpett of the value or colt of the aboveſaid ; we will that 
your ſimple oath, and word, or any bills of lading, or accounts, which you ſhall extrajudi- 
_ ſhew us, ſhall be credited, without your — 8 to any other de or diligence, 

8 3 


* 
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although of right required. And with theſe conditions we are content to run this ſaid riſque, 
the which is underſtood of ſea, wind, fire, friends, and enemies, of any nation whatſoever, 
which either with, or without juſt cauſe, ſhall detain, or take the ſaid hip, or merchandiſe, 

or of any other premeditated, or unthought-of caſe, that may or can happen, in any manner, 

or accident that falls out, except barratry of the maſter, or defictency of the aboveſaid, and 
of the ſaid merchandiſe and fruits. And if (which God forbid) any accident ſhall happen. 
and for the advantage of the aboveſaid it ſhall be neceſlary, to lay hands on it, benelit it, 
and convey it from one ſhip to another, and from that to a third, as well at fea, as from 
ſhore, in any port, or ports; to deliver it on land, or reload it in the faid ſhip, or in any 
other veſſel, or veſlels, they or you may do it, without any prejudice : and we ſay that the 
charges which this ſhall occaſion, we will pay, whether the aboveſaid, or part of it, bc 
preſerved, or not. And it is agreed that the maſter, or the perſon taking charge of the ſaid 
ſhip, may fail as he pleaſes, forward or backward, where he will, or thinks proper, not 
altering the voyage, except to join with ſome company, or fleet. And if (which God forbid) 
the ſaid ſhip ſhall be loſt at ſea, or in any other part, and a year and a day ſhall pals after her 
loſs, without any certain news of her arrival at the ſaid port, or at any other; we will pay the 
ſum that each of us inſured. And in caſe of a loſs, with a certificate made with or without 
the party, in the place where ſhe ſhall be loſt or in any other, and without a citation on 
our parts, we will fairly pay, diſburſe, and put into your power, 

after the expiration of ſix months, from the day of the date hereof, in royals of plate; or 
into that of the perſon who ſhall be impowered by you; all that ſhall appear here written, and 


ſigned with our names, or that part of the damage, that it ſhall concern us to pay: provided 


that firſt, and before all things, you give us legal, fair and creditable ſureties to ſtand trial 


with us, if we have any thing to ſay and allege againſt the payment: for the which we oblige _ 


our perſons and effects, and give power to all and any juſtices of our Lord the King, 
eſpecially to thoſe of this city of that they compel and force us by all the 
rigour of law, ſo to keep, obſerve, and perform it, as if a definitive ſentence had been given 
on it by a competent judge for us and to cach of us loſt, admitted, and without appeal : 


and we renounce all, and every law in our favour, and that of right, which ſays, that a 


general renunciation of laws non valet. Dated in Cadiz, the day of the month of 
of one thouſand ſeven hundred and 


7 am content to run the riſque in the ſaid ſhup, which God preſerve, and keep, in conformity to this 
policy for one hundred doublons, of two eſcudos of gold each, and am paid the premium in ready 
money, at the rate of fer cent. Dated at Cadiz, the day of Oc. 


2. Sx Alteration, Barratry, Bottomry, Loſs, Policy, Salvage, Voyage. 


ol A ο EE L I N 6. 


VE RY über of a policy ſhall be bound for the ſum inſured and 

EY mentioned therein; no name in the policy ſhall be eraſed, nor any 

one diſcharged of his 46-5" unleſs with the joint aſſent of all who ſigned 
is Poliay. Odin. of Stockh. 

2. In 18 dvery flew +3 ag when underwriters cancel their ſubſcriptions 
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to a policy, for there being no ren or no riſque, or ſhort intereſt, to allow 


them to retain an half per cent. 


3. SEE Alteration, Double-Inſurance, Prior-Inſurance, Return. 
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1. 1 24th article of the firſt ordinance of Amſterdam, prohibits the 

making inſurance on any lives whatloever; and many people con- 
found liberty with life, imagining that inſuring the one, was not more lawful 
than the other; which occaſioned many difficulties between the owners of 
ſhips, and their captains, bound to the Mediterranean and the adjacent parts, 
where they run the riſque of being taken by the Turks, when at war with 
them ; and on the leaſt rupture that we now have with any one of the ſtates of 
Barbary, the captains deſigned for the Mediterranean, will by no means ſail, 
till their owners have inſured g or 4000 guilders upon their liberty, in order 
to redeem them with this money, in caſe they are ſo unfortunate as to be 


taken.—Ricard's Negoce d Amſt. 


2. Tnost who ſhall redeem captives, may inſure on them the price of 
their ranſom, which the inſurers ſhall pay if in their way back they ſhall be 
retaken, killed, drowned, or if they die otherwiſe than by a natural death.— 
Ordin. of France. 


3. By application of the diſpoſition of the above-mentioned article to a 
ſimilar caſe, the cuſtom hath been introduced, in France, with regard 
to voyages to Guinea, to inſure black captives (ſlaves) from thence to the 
colonies, —2 Valin's Comm. 55. 


4. SEE Africa, Barbary, Lives. Slaves, Turkey. 


Had 2 Id 


1. P RS are liable for all damages and charges, proceeding from 

any capture, detention, or repriſal, except it can be proved that the 
inſured deſignedly concealed circumſtances from them, which'he knew might 
expoſe the ſhip to ſuch accidents, and therefore would not declare them, to 


avoid giving more than a common premium : but whatever contraband goods 


may have been clandeſtinely ſhipped by other people, unknown to the 
inſured, and the veſſel thereby expoſed to a capture or detention, cannot in 
any ſhape prejudice his inſurance, unleſs the inſured ſtipulated” that the 
underwriters {hould be free of captures.—In the laſt war ſeldom any other 
declaration was made, but that the inſured's intereſt conſiſted in neutral 
property, and not in any contraband: t ; Lan? the variety of circumſtances 

which 
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which occurred will not eaſily be forgot, as hardly any one of the general 
wp paſſed free, without great charges. — 1 Mag. 75. 


Tur Civilians hold, that it is nac every poſleſſion that qualifies a 
_— and makes it become the captor's, but a firm poſſeſſion, that is, 
when the prize doth pernofare with the enemy, or remains in his poſſeſſion 
by the ſpace of 24 hours ; but as this is a new law, ſo it is conceived to be 
againſt the ancient judgments of the civil law, as well as the modern prattice 
of the common law: for the party in the ancient precedents doth not mention 
by. his plea, that the prize did pernofare with the enemy, but generally that 
the ſame was gained by a battle of the enemy.—Molloy, b. 1. c. 1. 1, 13. cites 
2 R. 2. ee ee, PI. 54. 


3 A cArTruRE by a pirate (and in Spain; Venice, and England, the 
goods go to the captor of the pirate, againſt the owner, as there can be no 
condemnation, to entitle the pirate); or a capture under a commiſſion, where 
there is no war, do not change the property ;—yet, as between the inſurer 
and inſured, they are juſt upon the ſame foot as the captures by an enemy,— 
This point never would have been ſtarted in policies upon real intereſt , 
becauſe it never could have varied the caſe : but wager-policies gave riſe to 
it: it was neceſſary to ſet up a total loſs as between third. perſons, for the 
purpoſe of their wager ; though in fact the ſhip was ſafe, and reſtored to the 
owner. -In the caſe of Aſſievedo v. Cambridge, the man of war which 
retook the ſhip, brought her into the port of London, and reſtored her to the 
owner upon reaſonable redemption (that appears from the ſpecial verdi& ; 
though not ſtated in Lucas): and then the owner, not abandoning the ſhip, 
could only have come upon the inſurers for the redemption; and no queſtion 
could have ariſen upon the change of property: but the policy being intereſt 
or no ntereſt, without benefit of ſalvage, the queſtion aroſe upon the terms 
and meaning of the wager.—That cauſe was not determined, In the caſe 
of Spencer v. Franco, before Lord Hardwicke, at Guildhall, 1735, the ſouth- 
ſea ſhip, Prince Frederic, had returned ſafe to the port of London, with 
her cargo: the wagerers contended, © ſhe was totally loſt at La Vera Cruz,” 
from this notion of a change of property; but failed. De Paiba v. Ludlow, 
was alſo a wager-policy; and the property could not be changed, becauſe 
there was then no war, nor even a declaration of war: but the court held, 
chat as the ſhip was taken in fact, the event had happened, though ſhe was 
afterwards recovered.”—So in the caſe of Pond v. King, which was allo a 
wager- policy. But in the caſe of Pole v. Fitzgerald, the majority of the 
judges and the houſe of lords (in 1784, by the name of Fitzgerald v. Pole) 
held, © that though the ſhip might be deemed for a time, as loſt: yet, as ſhe 
was aſterwards recovered, the event of a total loſs had not finally happened, 
according. to che conſtruction of the wager.— Theſe are all the caſes 


where this queſtion (of change of property) has been debated. —Ld. Mansfield, 
in Go/s and PARTS 
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4. No capture by the enemy, though condemned, can be io total a loſs 4 as 
to leave no poſſibility of a recovery. If the owner Hitmſelf ſhould retake at 
any time, he will be entitled ; and, by the att of parliament, if an Engliſh ſhip 


retakes at any time (before condemnation or after) the owner is entitled to 


reſtitution upon ſtated /alvage ; this chanee does not ſuſpend the demand for 
a total 40/5 upon the inſurer: but juſtice is done, by a9, him 3 in che Pa of 


the inſured, in caſe of a capture. bid. 


8. Cask. The Jefendaps: was proprietor of a gag called the Collant 
Mary, and ſent her to ſea, where ſhe was taken off Yarmouth, on the high 
ſeas, by one Dubart, of Dunkirk, who fold her to the plaintiff; after which 
the ſhip being at Spithead, the defendant ſeized her by the admiralty proceſs, 
whereon a ſuit was commenced in the admiralty court by the defendant againſt 
the ſaid ſhip; and then Terremoulin came in for his intereſt, and ſu ggeſted, that 
the ſhip was his, and that he had been in poſſeſſion of her three years laſt paſt, 
and prayed his poſſeſſion might be reſtored ; whereon Sandys put in his libel, 
that he was poſſeſſed of the ſaid ſhip divers years till 1689, that then the ſhip 
was forcibly taken away from him, without ſaying on the high ſeas, and 
thereon prayed reſtitution.— Terremoulin replied, that the ſhip was taken by 
one Dubart on the high ſeas, who fold it to him at Bergen, in Norway.— 
Sandys rejoined, that aer the taking, the ſhip was never condemned as a 
prize, and ſo his property {till continued: accordingly, after examination of 
the caſe, the admiralty gave judgment for Sandys; for a capture without 
condemnation, alters not the property by their law; whereon Terremoulin 
appealed to the delegates ; and now againſt his own appeal prayed a pro- 
hibition.— Holt, C. J. The libel does not ſay, chat the violent taking away 
was at./ea; and if it was not, what have the admiralty to do with it, and 
how can it be cured by any ſubſequent matter; for if che admiralty have not 
the conuſance of the original cauſe, though a civil queſtion ariſe, they ſhall 
not have juriſdiction; and if they have juriſdiction, and a common law- 
queſtion ariſe, yet they ſhall determine it.—And Holt, C. J. and Rokeby, ]. 
were of opinion, that a prohibmon ſhould flue, becauſe the libel was a mere 
replevin at common law. But Turton and Eyre, J. held otherwiſe: becauſe 
it appeared by a ſubſequent allegation, that the capture was on the high /eas ; 


 wherefqre the rule for the prohibition was diſcharged. —12 Mod. Rep. 143. 


1 pers 07 .—Mich: $6 W. g. en a or Shermourlin, v. Sandys, 


-< Casz. Upon a ſpecial verdift, the caſe in ſubRatice: Cm to be this : 
Aſſievedo had inſured ſomuch money upon a ſhip called the Ruth, for ſuch a 


voyage, in which ſhip Aſſievedo is found by the verdict not to be at all con- 


cerned in point of inter. It happened that this ſhip was taken by the enemy, 


and kept in their poſſeffion for nine days, and then before it was carried 


” on præſidia, 'viz. a place of fafety, it was retaken by an Engliſh man of 
r: and whether or no this was ſuch a taking as ſhould'enable the plaintiff 
to recover the ſum inſured againſt ne, was the queſtion.—It was 
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argued by Dr. Floyer for the plaintiff, and Dr. Henchman for the de ſendant.— 
The ſubſtance of the argument for the plaintiff was, that this was rather to be 
elteemed a wager than an inſurance : a /þet emptio et venditio, and not a 
verſio pericult ; which, in the books of the civil law, is looked upon as a 

proper defmition of an inſurance : that therefore whatever a&s of parliament 
are made about inſurances, muſt be underſtood of proper inſurances, and not 
infurances of the goods of ſtrangers : that whether or no this is ſuch a taking 
as will diveſt the property out of the owners, is a queſtion properly between 
them and the retakers. But the queſtion between Aſſie vedo and Cambridge, 
is only whether the ſhip is taken.— This caſe was compared to a man laying a 
wager that he Thould not be robbed in going to ſuch a place; he is robbed ; 

but, taking ſome perſons along with him, purſues the robber, and recovers 
what he loſt: here, though the money is recovered, yet the wager is loſt. — 
So if the wager had been, that ſuch perſons ſhould not be married together ; 
they are married; and afterwards divorced, præcontractus cauſa ; yet the 
wager is loſt, —It was ſaid further, that, without this expoſition, Cambridge 


would have two chances, viz. that it is not taken, or that it is retaken; 


but Aſſie vedo would have but one, viz. the taking. Grotius, in his treatiſe 
de Jure Belli & Pacis, lib. g. c. 6. ſ. g. lays this down as a rule, © Placuit 
gentibus, ut is cepiſſe rem intelligatur, qui ita detinet ut recuperandi ſpem 
probabilem alter amiſeret :* now, in our caſe, the ſhip was for nine days 1 in 


the poſſeſſion of the enemy. By the laws of Spain and France, a continuance 


in the poſſeſſion of the enemy for * twenty-four hours” 1s an alteration of the 
property; and Alberieus Gentilis tells us, that a pernoctation with the enemy 
would, by our old Engliſh law, alter the property. And Grotius, imme- 
diately after the place before mentioned, ſays, that © recentiori jure gentium 
mter Europœos populos introductum videmus, ut talia 1 cenſeantur, ubi 
per horas viginti quatuor in poteſtate hoſtium fuerint. For the defendant 
it was argued, that ſurely the law would not put an inſurer, non bona fide, or a 
wagerer, in a better condition chan one that inſured bona fide, and ſay that any 


thing ſhall enable a wagerer to recover; but that no taking, but ſuch as alters 
the property, ſhall enable a real bona fide inſurer to recover. — This queſtion, 


in the court of admiralty, would not have borne a diſpute; for the law is clear, 
that not length of time, but the bringing © infra præſidia, into a place of 
ſafety, is that which diveſts the property. And for that, the cafe of Terremoulin 


and Sandys, 1 in the late war, was cited; where the ſhip was taken by Dubart in 


the year 1691, off Yarmouth, carried to North-Bergen, then ſold to A. 
afterwards fold to B. B. ſends her to the Weſt-Indies, afterwards to France, 


and in the year 1695 to England; where ſhe being retaken, it was reſolved 


that the property was not altered —The words of the Judgment 1 in this, and the 


like cafes; are very remarkable: in præſenti pertinere, is part of the 


ſentence; ſo that the ſentence does not give a new right, but confirms an old 


one. In the civil law, alteration of property is a thing of an odious nature ; ; 
and therefore the law even by a fiction prevents it, as in the © jus poſtliminium; ' 


where, in order to preſerve property in the perſon returning jure poſtli- 
—_— the law eſteems him never to have been a captive, that ſo“ manente 
cive, 
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cive, mancant ſua bona. Lud. Molin. de Justitia, in diſputatione. 118. 
Prioribus dominis reſtituenda quæ capta fuerint a militibus, quibus nume- 
rantur ſlipendia. Bello res per vim uſurpantur, quando ad locum tutum, 
&c.”—Pelrinus Bellus, pat. 3. No. 11. de Poſtliminii Jure reverſis. © Inſuper 
lciendum, hoſtibus capta non ſtatim hoſtium fieri, Milites dicunt, that things 
ſo long in the poſleſſion of the enemy eorum fieri : jura hoc non dicunt, cum 
heri poteſt that the property may be altered by the poſſeſſion of a ſhorter time, 
and. forſan not altered diuturniori poſſeſſione. —Con/ulat. del mare. c. 287. 
A book of great authority, lays down the ſecurity of the place into which 
deducuntur capta,” as that which cauſes the alteration of property : other- 
wiſe after a proper reward for the retakers, © prioribus, &c.”—Albericus 
Gentilis, in the place quoted by the advocate for the plaintiff, has for his title 
theſe words: © rem non fieri hoſtis ante deductionem infra præſidia;“ and his 
determination is purſuant to his title, and expreſsly againſt what the doctor 
quoted. Grolius, lib. g. c. 9. ſ. 16. © Ex vero res, quæ infra præſidia per- 
ductæ nondum ſunt, quanquam ab hoſtibus occupatz, ideo poſtliminii non 
egent, quia dominum nondum mutirunt ex pentium jure. —As for the 
quotation out of Grotius, © Recentiori Jure, &c.” Grotius builds there upon 
a miſtaken foundation; for he quotes Albericus, Gentilis, lib. 3. and there 1s 
no third book. Indeed in c. g. lib. 1. there is ſomething like it; Grotius 
quoted there part of an argument without conſidering the concluſion, which 
is directly againſt his quotation: “ perductionem omnino deſiderant omnia,“ 


ſays the book. The court ſeemed to be of opinion for the defendant ; they 


_ thought that the plaintiff's being found by the verdict to have no intereſt in 


the ſhip which he inſured, ſhould make no difference. Firſt, Becauſe they would 
never be more favourable to an inſurer non bona fide, or wagerer, than to one 
that inſured bona fide, —Secondly, Becauſe to make a different interpretation 


of this deed from what is commonly put upon policies of inſurance, would 


be to run counter to the defign of the parties, who have made uſe of the very 
ſame words that are uſed in ſuch policies; nay, who have expreſsly provided for 
chis very caſe by the words, intergſt or no intereſt ; which words ſignify nothing 
at all, unleſs the ſame loſs entitles to a recovery where the inſurer has no 
intereſt, and where he has; and that the property is not altered by the laking, 
they held to be very plain. To be argued next term by common lawyers,— 
Luc. 77. Hill. 10. Ann. B. R.—Afrevedo v. cambridge. | 


FOR Afampſi upon a policy. of i worn the . 
0 the plaintiff, interęſt or no intereſt, againſt all enemies, pirates, takings | 
at ſea, and all other damages whatſoever.—And upon trial it appeared, that 
the ſhip was taken by a pirate, of Sweden, and was in his poſſeſſion for nine 


days, and then was retaken by an Engliſh-man of war, and after the ſuit 


commenced, brought into Harwich: And the queſtion was, whether in ſuch 
caſe the defendant was reſponſible.—And it was reſerved by the chief juſtice 
for the opinion of the court, and, aſter argument by Serjeant Whitaker for the 
plaintiff, and by Dr. Henchman for the defendant, it was determined for the 
plaintiff. — For though it was objected chat the inſurer was only reſponſible. 
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where the plaintiff had a property, and that the term of inſuring ntereſt or n9 
intereſt was introduced ſince the revolution; vet it was ſaid that ſuch inlurance 
was good ; andthe import of it is, that the plaintill has no occaſion to prove 
his intereſt, and that the defendant cannot controvert that. — And though the 
ſhip was here retaken, yet the plaintiff received a damage; for his voyage 
was interrupted; and the queſtion is not, whether the plaintiff had his ſhip, 
and did not loſe his property; but what damage he ſuſtained. —Comyrs 300. 
Mich. 7. Geo. 1.—De Paiba v. Ludlow. 


8. Cas x. Upon a ſpecial verdict, in an action brought on a policy of 
inſurance, and the general iſſue of non aſſumpfit pleaded, it appeared that 
the defendant had underwrote the policy in queſtion, as an inſurer upon a 
{hip, called the Salamander, being a privateer for a coaſting voyage {or three 
months.—lIt appeared that this {hip was taken by a French man of war, but 
was afterwards retaken, and, upon payment of proper ſalvage, was reſtored 
to the owners.—The breach aſſigned in the declaration was on che capture 
within three months; and the general queſtion appeared to be, whether the 
plaintiff could be entitled to judgment upon ſuch a caſe ?—Lee, C. J. ſaid, that 
though this ſpecial verdict was found with a view to determine, whether there 
was any change or alteration in the property of the {hip, yet the court were all 


of opinion, that they ought not to determine the merits of this caſe by that 


queſtion, but upon the policy itſelf, as the contract of the parties, and upon 
the intention of the parties appearing therein — for though by the civil law, 
there mult be a loſs of property to entitle a perſon e to recover againſt 


the inſurer; yet that is not ſo in our law, which judges upon the contract 


itſelf, and the intention of the parties appearing therein: he cited a caſe of 
De Paiba and Ludlow (the preceding caſe) as one in point; but ſaid, he had a 
manuſcript note of the caſe, and the judgment of the court, by which it 
appears that the caſe is but imperfectly reported in Comyns :—that the court 
were all of opinion the plaintiff had aſſigned a breach, upon which he is 
entitled to recover: for though the loſs in this cale is fuch as does not 
entirely deprive the inſured of the ſhip, yet he has ſuſtained a loſs by the 
capture and detention of the ſhip ; which is within that part of the policy which 
inſures againſt all captures and detentions. And to {hew that it is not necel- 
ſary there ſhould be an entire loſs to entitle the plaintiff to recover, he cited 
the caſe of Bond and Gon/ales, 2 Salk. 445. and another caſe in SL. 444.— 
Judgment for the plaintiff, —N. B. The inſurance was entereſt or no mtere/t, 


but no weight was laid upon this, in giving the judgment of the court. Dic. 


Tr. and Com. Pond v. King. 21 Geo. 2 — This caſe 1 is more fully reported in 
the following paragraph. 


9. Cask. — The plaintiff being concerned in the Salamander privateer, 
made inſurance on her, at and from the Downs or elſewhere, to any ports or 
places whatſoever, for and during the ſpace of three calendar months, to 
commence from the'21ſt of December 1744, i et or no intereſt, free of 
average, and without benefit of ſalvage to the aſſurers: and in caſe the a 
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ſhip ſhould not be heard of in twelve months after the expiration of the 
above-mentioned three months, the aſſurers agreed to pay the loſs, and the 
aſſured to repay the ſame, if afterwards the ſaid ſhip ſhall be heard of in ſafety. 
The defendant underwrote two different hundred pounds, at ſeparate 
times, on the aforeſaid policy, and the ſhip proceeded on her voyage on the 
14th of December, as above mentioned, and was taken by the French on the 
2d of February following, after an engagement of more than an hour with a 
much ſuperior force, and after ſeveral of her men were killed and wounded ; 
and being thus conquered, 117 of her men (including the captain and all the 
officers) moſt of her ſmall arms and the commiſſions, were removed into the 
enemy's ſhip, and carried into France, leaving only 17 Engliſh on board the 
Salamander (of which five ſoon after died of their wounds) and two French 
officers, with 24 of their men; and the ſaid ſhip was in poſſeſſion of theſe 
their adverſaries, from four of the clock 1n the afternoon of the ſaid 2d day 
of February until five of the clock in the afternoon of the 5th day of the ſame 
month ; during all which time ſhe was abſolutely in the power of the enemy, 
and was at the laſt mentioned period retaken by the Hunter privateer, captain 
Richard Veale, who put go of his men and two officers on board her, and 
kept her cruizing with him for eight days, when the ſaid captain Veale 
engaged and took a French privateer, with which, together with his own ſhip 
and the Salamander, he endeavoured to gain ſome port in England or Ireland; 
but the wind and weather not permitting, he carried them all to Liſbon (a 
neutral port) where he lay a conſiderable time ; during which captain Veale 
took out of the Salamander two carriage guns, and thirty hundred weight of 
bread for his ſhip's uſe; and the captain of the Durſley privateer (being in 
partnerſhip with the Hunter) alſo took out two carriage guns for the uſe of his 
ſhip : of all which captain Veale made a manifeſto, and ſent it to his owners, 
that they might be accountable for them where they ought. Captain Veale 
inſtituted a ſuit in the vice- admiralty court at Gibraltar, againſt the ſaid ſhip 
the Salamander, &c. and on the 29th of April 1745, obtained a decree from 
the judge thereof, that the ſaid ſhip, &c. ſhould be reſtored to her rightful 
owners, they paying in lieu of /alvage, one third part of the full, true, and 
real value thereof, free and clear from all charges and deductions whatſoever ; 
but as her capture had entirely overſet her voyage before the expiration of 
three months, for which ſhe was inſured, the plaintiff demanded the inſurance 
of the defendant, which being denied, he ſued him for the ſame; and on the 
trial at Guildhall, the jury brought in the verd:& ſpecial; which occaſioned 
it's being argued before the judges of the king's-bench in Hil. Term, 1746; 
and the diſpute in queſtion ſeemed to turn on this point, viz. Whether a policy 
made free of average can affect the inſurer, but by a total loſs This was 
{trongly urged in favour of the defendant, whoſe counſel ſuppoſed that the 
recapture prevented the total los, which would have happened, had the 
enemy carried her into France; and that he was freed by the policy from 
payment of the average, ordered to be paid in lieu of ſalvage; fo that conſe- 
quently the plaintiff's demand on him was ill founded and unjuſt :—but the 
arguments on the contrary fide being ſtrong and concluſive, I ſhall tranſcribe 
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the greateſt part of them, 


And the queſtions now upon this ſpecial verdict 


79 


are two; one to be conſidered upon the firſt, the other on the ſecond count 
in the declaration: yt, whether the property of the prize was diveſted by 
the taking? And, /econdly, whether, as it was found that the voyage was totally 
broke, and the purpoſe thereof defeated by the capture, and no reſlitution 
made to the owners, there is not a breach of the policy, ſufficient to give 
the plaintiff a right of action, notwithſtanding the recapture ; and though the 


property be not changed, and the inſurance made free of average?“ 


Firſt, it is found that the ſhip was taken by enemies as a prize, and that 117 


men (including the captain and officers) with the greateſt part of the 


{mall 


arms, commiſſion, &c. were carried into France, and only 17 men were left on 


board, all of which, except three, were wounded, and five of them died ſoon 


after; ſo that they were not able to navigate the ſhip : but two French 


officers, and 24 men were put on board, and the ſaid {hip fo. conquered 


remained 1n the poſſeſſion of the enemy from the 2d to the 5th of February ; 
and during all that time, was abſolutely in their power, and that thereby the 
voyage inſured was totally prevented. —Thele facts, according to the laws of 
France, Spain, Holland, Sweden, and other European nations, are ſufficient 
to diveſt the property of the prize; but according to the opinion of ſome 


writers who draw their notions from the rule of the civil law, the prope 


rty of 


a ſhip taken at ſea, is not diveſted, till the prize is brought © infra fines, or 
infra præſidia capientium. ”—If the queſtion therefore is to be determined by 


the preſent law of nations, it is with the plaintiff; for thereby the prope 


rty of 


a prize is changed by a firm poſleſſion of © 24 hours: —but if by the 


opinion of certain doctors of the civil law, it is againſt the plaintiff, the 


not being brought © infra fines hoſttum.”—It ſeems to be agreed by all the 


prize 


contending writers upon this queſtion, that the © legal principle which veſts 
the. property of a prize, is ſuch a taking as enables the captor to retain and 
defend the poſſeſſion ; but their diſpute is concerning what circumſtance is 
declarative of ſuch ability: and upon this head it is that a variety of difficulties 
have ariſen.—Van Bynkerſhoek, ſpeaking to this, ſays, Quando autem ita 
adepti, videamur poſſeſſionem ut retinere vel non retinere poſſimus, cauſarum 
varietas definire non permittit. '—They all agree, that when the “ ſpes 
probabilis recuperandi ” is loſt, or the parties may be ſaid © depoſuiſſe animum 


recuperandi, the property becomes the captor's :—but they cannot 


ſettle 


what ſhall be evidence-thereof, though they confeſs it would be beneficial to 
the public, and reaſonable in itſelf, to put an end to an infinity of litigation, 
by reducing the queſtion to a certainty ; yet, notwithſtanding ſo neceſſary an 
end is fully agreed upon, the means leading to it are not. The doctors, 
adhering zealouſly to the rules of the civil law, contend that the criterion for 


determining the queſtion ſhall be, a bringing the prize © infra præſidia; 


the 


law of nations regarding rather the general intereſt and convenience of the 
ſubje&s, and to give all poſſible encouragement in the time of war for the 
retaking of prizes from the enemy, hath ordained that a * poſſeſſion of 24 


which fide they will pay the deference ; that is, whether to the opini 


And now it is for the judgment of the court, to 


on of 


ſuch 
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ſuch doctors as Albericus Gentihs, Petrinus Bellus, and Van Bynkerſhoek, 
or to the law and conſtant practice uſed in other nations. If they adhere to 
the doftors, the queſhon is not finally ſettled amongſt them; for ſome 
contend, that there muſt be a bringing © infra fines capientium; others only 
« infra claſſem, ” and ſome into a neutral port, &c.; and ſome go ſo far as 
to ſay, that after a bringing © infra præſidia, there muſt be a failing to a new 
deſtination.—But, by the law of nations of modern or later inſtitution, the 
certainty ſought for is definitive, viz. a poſſeſſion of 24 hours; and the 
authorities to prove the law of nations on this queſtion are, 1.“ Recention 
jure gentium inter Europœos populos introductum videmus, ut talia capta 
cenſeantur, ubi per horas viginti quatuor in poteſtate hoſtium fuerint.“ Grotzus 


lib. g. c. 6. ſ. . — 2. La coutume vient des anciennes loix d' Allemagne, & 
elle a etablie limitation de I eſpece de 24 heures qu' elles limitiroient non 


fans raiſon: Barb. Notes on GErolius, 1. 3. c. 6.— 3. US meme choſe ſe 
pratique en Angleterre, et dans le royaume de Caſtille:“ Jdem.— 4. Sed 
hodie naves ab hoſte captæ communi inter Chriſtianos et Europœos populos, 
ſive jure, ſive conſuetudine poſtliminio non recipiuntur ſi hoſtis eas non 
codum die navali pugna iterum amiſerit, fed per viginti quatuor horas in 
potellate victoris fuerint; tune enim vere captæ, et proprii juris factæ cen- 
ſentur.” Locin. de Jure Maritimo, Sc. l. 2. c. 4. 1. 14. Zouch, de Jure 
Feciali, part 2. ſ. 8, 21.,—5. * Quicquid vero clariſſimi interpretes diſputent 


de prada prius in præſidia deducenda quam fiat: poſſidentis, aliud tamen 


conſuetudine & moribus Europœorum hodie obſervatur, ut nimirum præda 


capientium fiat, & præſertim naves hoſtium, de quibus hic fermo eſt, ſi a 


victore per diem & noctem poſſeſſæ fuerint. Loc. I. 2. c. 4. ſ. 8.—6. © Si 
aucun navire de nos ſujets eſt repris ſur nos ennemis, apres qu'il aura demeure 
entre leur mains pendant 24 heures, la priſe en ſera bonne; & ſi elle eſt 
faite avant les 24 heures, il ſera reſtituè au proprietaire.“ Ordon. touchant 
{a Marine, Tit. Priſes, art. 8.—7. Simon Greene wegen, an author frequently 
quoted by the beſt writers, and © who was a celebrated lawyer in the laſt 
* century, and of a family that had for a long courle of years fat at the helm 
* of government, proves, that the law requiring a ſhip to be brought infra 
„ præſidia is abrogated, and puts it down as ſuch in his treatiſe De Legibus 
* abrogatts et inuſitatis in Hollandia, wiciniſque regtonibus ; where he diftin- 
* guiſhes what ſhall be ſaid to be prize by the civil law, and what by the 


law of nations; to which end, in lib. 49. tit. 15, de captivis, &c. he makes 


* ſeveral diviſions and ſubdiviſions of the ſubject, and has two ſubdiviſions, 
de navibus, viz. captæ, quæ dicuntur jure civili; ſecondly, gentium, and 
« under this head, gentium, quotes the paſſage aforeſaid from Grotius ; and 
* adds, that how in Holland a prize may be good, © nullo habito reſpectu 
* temporis quo navis in hoſtium poteſtate fuerit, dum tamen infra præſidia 
* perdutta non fuit.”—Szm. Green. de leg. ab. p. 353. — As by the law of 
other nations a poſſeſſion of 24 hours undoubtedly diveſts the property of a 
prize, one might conclude, that as this queſtion has not been judicially 
determined by this court, it would be reaſonable to put the ſubjects of England 
pan the ſame footing with thoſe of France, Spain, Holland, Sweden, &c: 

eſpecially 
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eſpecially in mercantile contracts, which ought to have the ſame conſtruction 
in one trading country as another; and more eſpecially as this kind of inſu- 
rance, tereſt or no mntereſt, is a branch of trade peculiar to us: but if this 
will not do, the queſtion upon the ſecond count is to be conſidered, which IS, 
— Whether, upon this count, there hath not been a breach of the p8#licy or 
contract of inſurance, ſufhcient to give the plaintiff a right of action upon 
intereſt or not 2—It is found, that the prize was fitted out to cruize againſt 
the king's enemies; that all her men, except ſeventeen as aforeſaid, were taken 
and carned into France, and thoſe left not able to navigate the hip; that the | 
voyage deſcribed in the policy was thereby totally prevented; and at the ö 
time of the verdict the ſhip remained at Liſbon, not reſtored to the owners.— | 
This ſeems to be a breach, taking the policy either upon the foot of a contract 1 
or wager :- conſidering it as a contract, the agreement is, that the ſhip ſhall | 
not be prevented in her voyage by any of the perils or riſques in the policy, 
amongſt which are all ſurpriſals at ſea, arreſts, reſtraints, and detainments of | 
all kings, princes, and people whatſoever; and here has been a ſurpriſal at | i 
lea, and a detention, whereby the whole voyage inſured was totally broke, as 
is found by the verdict ; and this is a much ſtronger caſe than De Pazba and 
Ludlow, where the court for very good reaſons determined unanimouſly for 
the plaintiff, as appears by the judgment of Lord C. J. King, delivered as the 
opinion of the whole court; whereby it alſo appears, that a total loſs is not 
neceſſary in all caſes to give the plaintiff a right of action upon a policy, 
untereſt or not. The defendant's counſel inſiſted in his argument, that as 
the policy was made free of average, nothing could affect the inſurer but a | 
total loſs, becaule all other loſſes are included within the import of average | 
by the words of the contract. —This is a miſtake, and appears to be ſo from | 
the words of the policy, which immediately follow, viz. and without benefit of | 
/alvage to the inſurer. If nothing but a loſs of the whole could affect the | 
inſurer, it is not conſiſtent that he ſhould renounce the benefit of ſalvage ; 
for what could he have to do with ſalvage, in caſe he was chargeable if any 
thing was ſaved ? This therefore is a conſtruction not warrantable, being 
abſolutely inconſiſtent with the expreſs words of the policy, which are, * free 
of average, and without benefit of ſalvage! to the aſſurer. — And as ſuch a 
conſtruction is inconſiſtent, another is to be ſought which is not ſo repugnant, 
and which may permit the words before mentioned to ſtand with more 
propriety ; and this may be done by confining the import of average to a 
limitation; and the definition of average in the firſt article of the ordinance 
of Fontainbleau, touchant la marine, titre avaries, eſtabliſhes ſuch a limitation 
of the import of this word, as will give it a conſiſtent place, as it ſtands in a 
policy of inſurance.—It is by the ſaid . ordinance defined thus: © Toute 
depenſe extraordinaire qui ſe. fera pour les navires & marchandiſes, conjoin- 
tement ou ſeparement, & tout dommage qui leur arrivera depuis leur charge 
& depart juſques a leur retour & decharge, ſeront reputes avaries.— 
Ordon. of 1681, tit. 7. des Avaries.— And it is certain the true import of the 
word average; is, ſuch damages as happen to the ſhip or cargo during the 
voyage, as the loſs of, anchors, maſts, cables, &c. but that which breaks up 
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the voyage, as in this caſe a capture by enemies, whereby the whole end, 
purpoſe, and deſign of the cruize was ablolutely defeated by the actual taking 
of all the men, arms, proviſions, commiſſion, officers, &c, cannot from the 
obvious nature, circumſtances, and realon of the thing, and the authority of 
the caſe of De Paiba and Ludlow, be eſteemed barely as an average, to which 
the inſurer is not liable; but muſt be conſidered as a total breach of the 
contract of inſurance, to which he is hable.—If the conſtruction contended 
for by the deſendant was to prevail, the inſurer would rather be indemnified 
from, than ſubjected to, the perils inſured againſt ; for, if a taking happens at 


the beginning of a voyage inſured from one port to another, or for a time 


only, and the voyage be thereby broke up, or the time elapſed, the recovery 


ol the ſhip will ruin the inſured, and be a general releaſe to the inſurer, who 


will alſo be thereby indemnified from all the riſques in the policy; whereas, 
if no ſuch capture had happened, the ſhip might have been loſt; and a capture 
and detention, breaking up the voyage inſured, might put the inſurer in a 
better condition than if there had been no capture at all; which cannot be 
the meaning of the parties, being inconſiſtent with the apparent deſign of an 
inſurance. Beſides, in this caſe, the ſhip inſured is not to this hour, as 
appears by the verditt, reſtored to the owners; neither is it worth their while 
to pay ſalvage and charges, and raiſe men to bring her home ; and ſuppoſe 
they had, and ſhe had been taken again by the enemy, the time of inſurance 
was expired, and the inſurer in ſuch caſe would have ſaid he was not liable. 
Therefore the loſs in queſtion muſt be conſidered as a total breach of the 
policy, and not as a bare average:, here was a taking and a detention: 
—/econdly, all the men, commiſhon, &c. taken and carried into France, and 
never retaken :—t/rrdly, though the ſhip was retaken, yet ſhe was not reſtored, 
and poſlibly never may :—fourthly, if reſtored, her men, arms, proviſions, &c. 
being taken, could not purſue the purpoſe of the voyage; and therefore the 
inſured may abandon the benefit of ſalvage :—fitaly, the verdict has found 
the voyage was thereby totally defeated ; and that is ſufficient ——There 
are many caſes where the plaintiff on a policy, intereſt or no intereſt, has 
recovered, though no total loſs of the ſhip ; but becauſe by the perils in the 
policy, ſhe was rendered unable to perform the voyage; as in the.caſe of the 
Ludlow-Caſtle ; and the caſe of the Providence, between Carter and Barrel, 
where the ſhip came into St. Ives, bound for London, but being leaky, the 
cargo was unloaded, and the ſhip fold at St. Ives; though it was proved ſhe 
might at a conſiderable expence have been made fit to perform the voyage, 
yet, as without it the voyage could not be performed, the plaintiff recovered, 


though no loſs at all of the ſhipz—ſo in the preſent caſe, if 'the ſhip had 


been retaken in an hour, ſhe could not have purſued the voyage; for all the 
men, &c. were taken and carried into France, and ' therefore: the/ eould not 
navigate herſelf, neither could ſhe: have performed the voyage inſured 
But taking it upon the footing of a wager, as put by the defendant's eounſel, 
what is the wager? It is, that ſuch a ſhip, for, and notwithſtanding any 


_ arreſts, reſtraints, &c. will ſail from London to Jamaica, of ſail for three 


calendar months upon a cruize. (as che adventure may be) If therefore by 
Ms 7. | any 


any arreſt, taking, detention, &c. the ſhip is totally prevented ſrom proceed- 
ing in the voyage, is not the wager loſt ?—has not a contingency inſured 
againſt happened? Upon this caſe, for the reaſons aforcſaid, and many 
others ariſing from the nature of the contract of aſſurance, and particularly 
upon the authority and reaſon in De Paiba and Ludlow, the plaintiff hoped ſor 
the judgment of the court in his favour, which was accordingly given; and 
the judges were unanimous in their opinion. Lex Merc. red. 272.—Pond 


and King. 21 Geo. 2.—See allo 1 Wil/on 191. 


10. Cas E. The Broomheld was inſured, at and from the Leeward Iſlands 
toBriſtol, intergſt or no intereſt, free of average lols, and without benefit of ſalvage ; 
and, among other underwriters, the defendant ſubſcribed.—The ſhip in her 
pallage home was taken by a Spaniard, who took out four of her men and 
the captain, and put nine of his men aboard, and ordered them to carry her 
to Bilboa, for which place her courſe was directed ; and on her voyage there, 
and after having been in poſſeſſion of the enemy thirty-nine hours, ſhe was 
retaken by the Terrible privateer belonging to Liverpool, and carried into 
Waterford; from whence ſome propoſals were made to the owners of the Terri- 
ble, in order to her releaſe, and permiſſion to proſecute her intended voyage 
to Briſtol ; but not being agreed to, {he was brought to Liverpool, and after 
a commiſſion of appraiſement had iſſued out of the admiralty, ſhe and her cargo 
were {old to pay the falvage due to the recaptors, as by att of parliament. 
One of her former owners now bought the whole, and afterwards parcelled her 
out among ſeveral gentlemen at Briſtol (who became co-partners with him) to 
which place ſhe was ordered, and where ſhe arrived; though, as the plaintiff 

ſuppoſes, this could not be an arrival agreeable to, or within. the intent and 
meaning of the policy in queſtion, under the circumſtances above ſtated, viz. 


owners, he thinks he 1s entitled to a total lols. The defendant, on the 


affirms, that this was ſtill more, for the ſhip after being retaken, was carried into 
Waterford by the privateer, kept ſome conſiderable time there, afterwards was 
carried into Liverpool, and there (as before mentioned) with the cargo, ap- 


ſet out for Briſtol, by which the whole voyage was altered and loſt.— And 
to juſtify this plea, he quoted Lord C. J. Lee's ſentiments, when he gave 
judgment in the caſe: of the Salamander, viz. We muſt not judge this cauſe 
* by the rules of the civil law, but we muſt judge it by the rules of the com- 


between the parties, whole intention and meaning, when they enter into it 
* muſt gevern; and although in the civil law, to make a forfeiture of an 
inſuranee: there muſt be a total loſs of property, that is not a reaſon why it 
“ ſhould be required in this caſe ; becauſe here the policy, by the words of 
© it; extents to nctident, where there may be no loſs of property, as taking 
i * Pirates, enemies, inen of war, &c. And this (his lordſhip declared) 

. * Was 


of her capture, recapture, appraiſement and ſale, and with an entire new ſet of 


' contrary, urges that this was no more than a bare capture and recapture, which 
he ſays has never been deemed a total loſs; in reply to which the plaintiff. 


praiſed and fold to pay the ſalvage, and a new ſet of owners engaged before ſhe 


7322; . ut in Von I canary toon * 
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mon law; arid determine on this policy as an agreement and contract 


. 
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«© was taken notice of by Lord Kang, in the caſe of De Paiba and Ludlow, where 
there was no alteration of the property by that capture, as Sweden was not 
* at war with England, and yet that was deemed a total loſs ; but in the 
* prelent caſe, here was a capture by an enemy; and his lordſhip farther 
* ſaid, that the queſtion on the Salamander was, not whether the property of 
the privatcer was loſt by this capture; but whether the capture was ſuch a 
peril, as is inſured againſt ? The judges were unanimouſly of that opinion, 
and judgment was given for the plaintiff,” Verdict for the defendant.— Lex 
| Merc. red. 280. at Guildhall after Mich. 1750.—Daubony v. Read. 


11. If any ſhip or ſhips of the ſubjects or inhabitants of either na- 
tion, or of a neuter, be taken by a third party in the harbours of either, 
not being of the ſubjects or inhabitants of either nation ; they, in or out of 
whole haven or juriſdiction the ſaid ſhips ſhall be taken, ſhall be bound to 
endeavour with the other party, that the ſaid ſhip or ſhips be purſued, brought 
back, and reſtored to the owners; but all this ſhall be done at the charges of 
the owners, or whom it concerns.—7reaty with Holl. 1667. 


12. Neither of the confederates ſhall ſuffer the ſhips or goods of the 
other, or of the people of either, which ſhall at any time be taken by the 
enemies or rebels of the one, and carried into any ports or places belonging 
to the dominions of the other, to be conveyed away from the owners or pro- 
prietors; but the ſame ſhall be reſtored to them or their attorneys; provided 
they lay claim to ſuch ſhips and goods before they are ſold or cleared, and 
either prove their right, or exhibit teſtimonies of their property in them, 
within three months after the ſaid {hips and goods ſhall have been ſo carried 
in; and in the mean time the proprietors ſhall pay and diſcharge the neceſſary 
expences for the preſervation and cuſtody of the laid er _ On 
TTealy Y with Fortug. 1654. 160 8 


13. Neither of theſe. confederates ſhall ſuffer the gips, n het 
and merchandiſe of the other, or of his people or ſubjects, which are 
taken at fea or elſewhere, by enemies or rebels, to be brought into his ports 
and dominions, but ſhall publickly forbid any thing of that kind to be done. 
And if any ſhips, veſſels, goods and merchandiſe" of either, or his people 
or. ſubjects taken at ſea, or elſewhere, ſhall be carried into the ports or 
countries of the other; by an enemy or rebel of the confederates, or either 
of them, ſuch confederate ſhall not ſuffer the ſame or any part thereof to be 
{old in that port, or any other place in their domimion; but ſhall take care 
chat the maſter of the ſhip or veſſel ſo taken, as alſo of the mariners and 
paſſengers, ſhall, as Ion as they arrive, be immediately ſet at liberty, 
together with as many of the priſoners, ſubjects of either kingdom, as ſhall be 
brought thither ; nor ſhall he permit the [ſaid ſhip and veſſel to ſtay in that 
harbour, but ſnall command the ſaid ſhip; with her goods, merchandiſe and 
lading, immediately to leave: the port. Provided nevertheleſs, that nothing 
in dk article. be turned i to the prejudice of the alliances formerly entered 


941 into 
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into by either of the confederates with other nations; and where theſe things 
do not interfere, the above article ſhall remain in full force.—-Trealy with 


Sweden, 1661. 


14. SEE Frelim. Diſc. 79. Abandonment, Accident, Admirally and Admi- 
ralty-Court, Average, Claim, Colony, Commiſſion of Marque, Concealment, Con— 
demnation, Confiſcatuon, Contraband, Cruiſe, Detention, Freedom of Nauigalion, 
Haoſtility, Intereſt or no Intereſt, Law of Nations, Maſqued Slip or Property, 
Neutral Ship or Properly, Pirate, Privateer, Prize, Ranſom, Recapiure, 
Seizure, Total Loſs, Treaty, War, Warranty. 


J 4D: 1.U--D_ 6-E--D:. 


1. * the Preliminary Diſcour/e, p. 68. ſect. 15. of the plan of the preſent 
work, a particular account 1s given of the manner in which this very 
material part of it is executed; and of it's great utility in facilitating to all 
perſons the immediate knowledge how the {aw flands, with reſpect to each 
diſtinct queſtion, matter, or point, which hath been tried and decided in our 
courts concerning inſurance. The whole of each caſe is inſerted under the 
head or title to which it is jir/t referred in the following table, as the principal 
ſubject matter; ſo as to render it unneceſſary, as well for the gentlemen of the 
law as others, to conſult the original reporters :—and where (beſides the 
principal point) ſome other propoſition, or point of law hath been determined, 
in the report of any caſe, ſuch propoſition or point is extracted from it, and 
placed under it's proper head or title, which is referred to in the parentheſes, 
as below. Not only all the caſes of inſurance which are to be found in the 
reports, and other law books; but alſo ſeveral others of much importance, and 
lately adjudged, which were never before printed, are compriſed in this work, 
having been faithfully and accurately taken for that purpoſe at the trials.— 
Amongſt the caſes hereunder named, there are a few which, although they do 
not immediately turn upon matters of inſurance, yet are fo intimately con- 
nected therewith as to make it highly requiſite to introduce them. 
Authorities, thus regularly digeſted and arranged, are eaſily reviewed, and a 
clear concluſion drawn from the evidence and reaſoning they afford. 


2. A TABLE of the adjudged caſes contained in this work. 


Names of the eaſes, * Titles under which each caſe | Names of the caſes. Titles under which Yrs caſe 
I | | is inſerted and quoted, is inſerted and quoted. 
Aulks v. STEVENS = = = Lighter. Ass. of Davis v. BRown =« Lues. 


End of Voyage Sc. BaRCLay v. COLLIER + = Privateer. 
Evidence, Maſter, | BaRCLAX v. ETHERING= konſa. 
Mar. Slip Sc. New | Tow - - - = = >.> = - 

Trial, Paſs, Wages. | BaTzs v. GRanam et al. - Miſtake. 


ANONYMOUS = «- = =» 


ARNoOLD v. Gopin = =» Inſufficiency. | BayLEy v. GRANT = = - Wages. 


 Asnwin v. CoRBiLL - Trial. 
ASSIEVEDO v. Con- q Capture 
BRIDGE = = = = = = 


BEN DIR v. OyLE - = - Court of Policies. 
BLIEDSTVN bv. pert 


| Evidence. 
WICK - - - = = = == 


BoEHAu 
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Names of the caſes. Titles under which each caſe | 
is inſerted and quoted. 


Bozna v. Snow - = - - Maſqued Ship Sc. 
Convoy (alſo Cap- 
lure, Uſage, Voyage). 
Boso x v. SANDFORD = « Maſter. 
BourrTOwER v. WII- 5 "ROE 

MER = = = = = = = = 


BoN D v. GonsALES = 5 


Corn (alſo Average, 
Peaſe). 
Brown v. Benx & al. Newfoundland. 
Callaway v. WarD - Miſtake. | 
Cant v. Moye = = = = Court of Policies. 
CAaMPBELLV.BOURDIEU - Convoy. 55 
CaxTiLLon v. Lond.) Corn (alſo Policy, 
Ass. Co . Saab re 
Cars v. Tooktn - = - - FJelſon. 
CARTER v. BARREL = - Capture. | 
Concealment (alfo 
Intelligence). 
CarTER v. Roy. Ex.) Deviation (allo | 
Voyage). 
Cary v. KINx = - = = - Salvage. ' 


BoyFiELD b. BROWN 5 


CARTER U. Bo EHM ö 


CHANDLER v. MEA DE- Wages. | 

Cuirop SIR Jos. 8 (alſo Sal- 
SANDS = - = = = = = vage). | 

CrirTyYv.SELWIN &al. - Voyage. 

CLay v. SUDGROVE < = Wages. 

CLEEvE v. SIR by (alſo Intereſt 
GASCOIGNE = = = = - of Money). 

Cock v. Towns0N = « -Devialion. 

Cocos v. BERNARD = - - Maſter. 

CossarT v. LawDsLEY - Hypothecation, 

CURLING v. BRAND - - = Proof. 

Da CosrA v. FIRTH - Salvage, 

Da CosrA v. Jox ES = - Wager. 

Da CosTa v. PAuchoN- Fraud. 

Da CosrA v. SCANDE-) Concealment (alſo 

1 1 

DaLE v. HaiL - - = - Negligence, 

DAN DV v. TURNER = = Botlomry. 

DaxTMouUTH Ss CasE = - Bottomry. | | 

DavuBoxy v. READ - Capture. 

| intereſt or no Inter. 

(alſo Damage). 

Ds GuETTOFy & al. v. | 
LoN p. Ass. Co. 0 W TT: 
DEGuI1LDER v. DEPEIS“ 

TER 
DEL. B1E v. PROUDFOOT - Court of Policies. 


RE rr 


i 


DEAN v. DICKER - = » ö 


5 Bottomry. 


D Paiza v. LuDLow - Caplure. 


\ 


Titles under which each caſe 
is inſerted and quoted, 


Dexty'sSix Woor. Cas - Time. 
Dick v. BarREL = - - - Ship or Ships. 
D'OLiraHaNmT v. So. SEA guat. 
Cour. | 
DowvpaLE's Casz - - - - Court of Policies. 
DRINKWATER v. kn. 
Ass. COo - - - 
E. IN D. Co. v. PULLEN = - Lighter. 
EGuINO v. HoDGs0N = - ag (alſo Total 
Loſs). 
Deviation (alſo 
Barratry). 
FELL v. LUTWIDGE = = Tyuſt. 
FiREBRASS b. PERKINS - Fraud. 
| Privateer (alſo 


: 1 Barratm, Capture, 
renn eee, ET 


vage, Uſage). 
FITZ GERALD v. . Privateer. 


Names of the caſes. 


ELTON v. BROGDEN = = 


Deviation (alſo 
Voyage). 
FowLKk v. PinSACHO Premium. 

Fox v. BLack = Deviation. 
FRENCH v. BACKHOUSE - Order. 

FRENCH v. FoULSTON - - Order. 

FR U. PORTER - = = =» - Precedent. 

Game v. HERVE - - = - Intendment. 
Factor (alſo Double 
Inſurance). 
GARDIN ER v. CROSDALE- Damage. 
GLOVER v. BLACK = Reſpondentia. 
GopparTvV. GARRETT = - Bottomry. 


FosTER U. WILMER = - 


GARDINER U. CoLenax 


| Gopin & al. v. Os 7 Inſur. (alſo 


Ass. Co. - - - - Factor, Reſponden). 
Gorr v. CLINKARD = = = Negligence. 
GoRDoN v. MoRLEY = - - Convoy. | 
Abandonment (alſ 
Capture, Piracy, 
Policy, Recapture, 
Salvage, Total Loſs). 
GouRDAN Mons. CASE -- Blank. 
GRANT SIR A. v. IN NES -Intereſt. 

GREEN v. BOWDEN == = Concealment. 
GREEN v. BROWN W - - - - Warranty. 
Concealment (alſo 
| Broker). 
GREEN v. YOUNG - - « - - Embargo. 


HAMBLETON v. VEERE - Damage. 
En HAMELTON 


Goss v. WITHERS - = =» 


GREEN v. BUTLER - - - 
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Titles under which each caſe 
is inſerted and quoted, 


Recapture (allo Sal- 
HAuELTON v. MEN DES <vage, Total Lofs, Va- 
luaiton, Verdict). 
HamirtToN v. Davis - - Wreck. 
HAN BURY v. KIN - - - Privateer. 
HarMANv.VANHATTON Bottomry. 


Names of the caſes, 


RREZUELO & Mon- 
Ha Salvage. 
PHY v. ; 
HARTFORD v. JONES = - Salvage. 


HEATON v. RUCKER = - Eaſt-India Ships. 
HENKLE v. R. E. A. Co. - Miſtake (alſo War). 
HERNAMAN v. BOWDEN - Wages. 

HEwIr v. FLEXNEY - - - Ranſom. 


HIL & al. v. SPENCER - Maſqued Ship Se. 


Hops ON v. RichARD/UÜR C 
oncealment. 
SON - > = = = = = = 
Hos v. GouLDNEy - - - Adjuſtment. | 
Hoco & al. v. Bocus ) Commencement of 
&al. - - - - - = - - Voyage or Riſque, 
Hor E v. WiNTER - - - - Ranſom. 
HORN v. SMITH - - - - - Barratry. 
HORN E v. Lewin - - ages. 
_—_— 5 Poi Goods. 


HOWARD SIR R. Cas E- Lives. 
Hd Es v. CoRNELIUSs - Condemnation. 
Huss E v. HEWI Fraud. 
Jackson v. COLEGRAVE - Premium. 
JALABERT v. COLLIER - Crwfe. 


ITT ERIESV.LEOGAN DRA 5 Convoy (alſo Con- 
: ſtruction, Policy). 


JexnxInNSv.MACKENZIE - Cruiſe. | 
Jonunson v.DESMINEERE Court of Policies. 
JonnsoN v. SHIPPEN = = Hypothecatuon., 
JounsToN & CANNING 3 Diſc. 79. 

v. WESKETT =- - - - )(alloConcealment). 
Jor v. KenT=- -- Bottomry. 
JusTiN v. BALLAM = - - Hypothecation, 
Parol Agreement 
(alſo Commence- 
ment of Voyage Gc). 
KEM v. ANDREWS - - - Deviation. 
KING v. Perry = - - - - Hypothecation. 
KITT v. HoLLISTER - Arbitration. 
Barratry (alſo De- 
viation, Negligence). 
KNnicnr v. Dop - - - Deviation. 
KRusER & al. v. WII-) Faftor (alſo Dou- 

cox & al 115 Inſurance). 


KAINES V. SIR Ros. 
KNI hre 


KNICHT v. Campniner 


Names of the caſes, Titles under which each cafe 
| is inſerted and quoted 
LANES, Corte nn Maſter. 


LANE v. Six R. Cortrtox - Negligence. 
LANE & al. v. Col LITER Ranſom. 
LasTLow & al. CASE - Salt. 


LE PyrRE v. Farr - - - Intereſt. 
L - 
TERVLITE . en Volle Goods, 


LAN 2 


LEeTHUL1ER's CASE 2. (alſo Lau 


Merchant ). 

LEWEN v. SWasS0 = - - Barratry. 
| Market (alſo Ave- 
Lewis v. Rucktr - - -<rage, Salvage, Va- 


luation, Nager). 


LILLY X Rontrts be Pye (allo Pre- 


lm. Diſc. 16, 84). 
Luk E & al. v. LDPE - Preght. 


 LuTwiDGEt Kal. v. Grey - Freaght. 


Lyxncu&DalzEtLs CAs E- Fire. 


MALVNES GkR. CASE Blank. 
MARCH E. or v. Proory f (allo Inſuf- 


fictency). 
MRTIN v. SITWELL = - Truſt & Truſtee. 
M asoN v. SKURRAY. - - - Peaſe. 
Mrtccapow v. Holt - - Law-Merchant. 
Mitts v. HAYLEY - - - - Abandonment. 
| Mitts Fraicar Cast In ſuſſiciency (allo 
oͥ == = = == => Sea-worthy). 
Mix ETON E v. ATHAwEs - Dock. 
Monks & SLUCE - - - - - Maſter. 
Morrzgux v. LonD. Ass. Commencement of 
VVV Voyage Sc. (allo 
Miflake). 
N1CKLESON v. CROFT. - - Declaration. 
N1GHTINGALE'S CASE - Miſtake. 
OrLes v. MARSHALL = - Court of Policies. 


Parisn'v. CRAWFORD - - Embezzlement. 
„% 3 MOY-ER; CEE (allo Devia- 
Ass. Co. - - - = - - tron, Voyage). 

Poxp v. KINx - - - Capture. 

PRINCLE v. HARTLEY - - Recaplure. 

QUEEN THE v. g Arditraticn 
or CARLISLE = = - 

RANDAL v. COCKRAN = - Repriſal. 

RATCLIFFE SIX J. v. lage 


Davis - - - - - - - 


RATCLIFFE & BOSTOCKU. 
SHOOLBRED, FLETCH-p> Fraud, 
ER, & WESKETT - = - 
REED v. CoLEt - - Society. 
Ricorn 
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Names of the caſes. Titles under which each caſe Names of the caſes, Titles under which each caſe 
is inſerted and quoted. | is inſerted and quoted, 
RicorD u. BETTEN AN- Heſflage. TIREMAN U. HENWELL- Evidence. 
Rocit v. Tuoursox - - End of Voyage &c. Tomkins v. BERNET - - Payment. 
. Concealment (alſo | Tomkins v. Hitt - New Trial. 
Rook k v. THUkMoND | 
Truſt). TON CU E v. WaTtTs . Fraght, 
RuckER v. HoLLISNGS- | Ranſom (alſo S 
|; Return. TRANTER v. WATSON - ſom (alſo Sal- 
BURY -:- = - = + => vage). 
RussEl v. Bobu Prog,. VALLE JO & al. d. Crater, (alſo 
S8. R's CG. v. BA D-) ä R = == ct). 
SibLEtr's Co. v. B Fire (alſo Intereſt). WuHEELE Precedent, Verdict) 
COCK Kk VEZIAN v. GRANT - Harranty. 
SALISBURY, TowNSON - Deviation, VICTORIN v. CLEEVE = - Convoy. 
S4LVAaboR v. HoPkiNs - Eaſi-India Slips. WALKER V. R. E. Ass. Co. - Damage. 
SEAMAN v. FOXERE AU - Conccalment. WAPILES v. Eaves - - - Moormg. 
SHARPLEYV.STURRELULL - Botlomry. Warren U. Fuzz =« «- - New Trial. 
Sp FOR? 
SurpuARD v. BRAND = - Arbitration. W ATKINSON b. BERN A- 
Hypothecation. 
SHERMOULIN or T tr- DISTON = = = = = = = 
(Capture. a 
REMOULIN v. SAN DS WuHrTEHEAD v. BANCE - Privateer. 
SLANNEY v. SLANNEY - Arbitration, W1cciNs v. INGLETON - Wages. 
SooME v. GLEEM = - =» Bottomry. W1iLltiamsv. TouchErr- Concealment. 
S. S. Co. v. DuNncoMBE - Hoſtage. W1irtTINGHAMV.THoRN-Q Lives (alſo Re- 
SraRROw0. CARUTHERS- Lighter. | BOROUGH =- - - - = - turn). 
Seizure (allo Cap- | WILSON v. Bir = - - - Ranſom. 
SPENCER V. FRANCO - -Yture, Recapiure, | WILSON v. BRUNTON & * 
Truſt). | CuarlMers = = - - - dities. 
SeEN ER Many CASE - - Lives. | Wiitsox v. DucRx ET Return. 
Deviation alſo 5 
STAMMA v. BROWN = 3 ( Corn (alſo Ave- 
Barratry). | WiLsoN v. SMITH = -Yrage, Policy, Un- 
STEVEN v. DOUGLAS - - Deviation. les). 
STEVENSON v. SNOW = - Return. { WirtsoxN & al. v. ELL10T - Deviation. 
STOREY v. BR.] ], - Pruoateer. | WooLDRIDGE v. ch 
TIER N EY v. ETURING- Y Uſage (allo Con- DbElUlʒb . 
TON, - = = = = == = ftruftion, Policy), | WooLMER V. MutlLman - Neutral Ship &c. 


3. Srr Prelim. Diſc. 15 to 21, 58, 84. Amicable Judicatory, Chamber of 


Aſſurance, Conſul, Court-Merchant, Court of Policies of Aſſurance, Inſurance, 
Jury, Law Lawſuil & Lawyers, New Trial, Precedent, Trial, Verdict. 


C 1 Ong = E. 

'S W HEN any infectious diſtemper reigns among the cattle, graziers 
or cow-keepers, whoſe capital 1s chiefly employed therein, and 

may be more than they can afford to loſe, are permitted to inſure the lives of 
their ſtock, before the ſickneſs has appeared amongſt them.—Such policies 
ſhould always contain a declaration by the perſon infured, that to his know- 
ledge no diſtemper was at that time amongſt them, and that no diſeaſed 
cattle ſhould with his conſent come near thoſe he inſured. The inſurers are 
to take care that they be not over- valued.—1 Mag. 34. 


2, IN 


/ 
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2. In 1774, an office was eſtabliſhed at Copenhagen, to which the inſured 
are to pay per head, annually, for their cattle, to receive ten crowns 


for each that ſhall die of the diſtemper. 


3. SEE Commodity, Goods. 
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1. MANY unjuſt demands are made on inſurers for pretended damages, 

by producing merely certificates thereof ſigned, upon very flight 
ſurveys, by intereſted brokers, or friends of the aſſured, eſpecially 1 in foreign 
parts.— The inſurers have a right to reject them, and to require authentick 
proofs, on oath ; not only of the reality of the damage, but of the true produce 
of the effects. Divers inſtances have occurred where, after the rejection of 
ſuch certificates, no further demand was ever made. 


2. SEE Prelim. Diſc. 50. Damage, Document, Eſtimate, Proof. 


CHAMBER OF ASSURANCE. 


\HAMBER of aſſurance, or inſurance, is a /ociety, or aſſembly, of 
ſeveral perſons, merchants, traders, bankers, and others, to carry on 
the buſineſs of inſuring.— Policies and contracts of aſſurance, or bottomry, 
had been many years uſed in France, and long experience had ſufficiently 
proved how uleful they were to trade and navigation: yet, before the year 
1668, this buſineſs of inſuring was not carried on but in the maritime towns 
of France; and it was then judged moſt advantageous to ſettle it in the 
capital. —There were, indeed, before that time, ſome meetings of aſſemblies 
of inſurance: but, as they were held only by private perſons, and were not 
authoriſed by the king's letters patent, they had but little credit, and their 
policies were neither many, nor for conſiderable ſums.——It was, therefore, 
by a decree of the council of ſtate, dated the 5th of — the ſame year 1668, 
that Lewis the 14th, then reigning, granted leave to the merchants, traders, 
inſurers, and inſured, and other perſons of the city of Paris, properly qualified, 
who, for ſome time paſt, had begun to meet for tranſattihg the buſineſs of inſu- 
rance and bottomry, to continue their meetings, and even to fet up an office, 
which was to be ſtiled the office of inſurance ; over the door of which ſhould 
be put the following inſcription : © The Chamber, or Office, of Inſurances and 
© Bottomries, eſtabliſhed by the King ;” and, on the 16th of the ſame month, 
the lieutenant-general of the police ordered, by a ſentence, that the ſaid decree 
of the council ſhould be regiſtered in the rolls of that court. This chamber 
was not brought at once to a degree of perfection; but, in 1671, the partners, 
or aſſociates, to the number of above ſixty, of the richeſt merchants, bankers, 
ee and citizens of Paris, who had a great credit in trade, made in their 
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general aſſembly, held the 4th of December, a regulation, which was autho- 
riſed by a decree of the council, given che 10th of the ſame month, and 
regiſtered in the rolls of the police by a ſentence of Monſ. de la Reynie, 
lieutenant- general of the ſaid police, the 16th of the ſame month of December. 
This regulation contains, in twenty-three articles, the whole government, 
or adminiſtration, of the chamber of aſſurance.— The four firſt articles related 
to the eſtabliſhing of the general and particular offices; the laſt of which is 
ſtiled the chamber of council ;—the fifth ſettles to the number of five the 
particular commiſſaries, or judges, for the affairs referred to it by the general 
office, in which number are included the judges, who report the caſes in a 
ſummary way; and to nine for affairs a little more conſiderable ; all which 
judges, however, are to be named by the preſident, and conſented: to by the 
parties concerned: the ſixth orders the. general aſſemblies to be held on two 
Fridays in the month, every fortnight ; and the eleventh treats of the particular 
alſemblies which are to meet on the other Fridays: by the ſeventh it is 
ordered, that a liſt ſhall be made of the inſurers and inſured, with their 
names and dwelling places, to be put up in the hall of the chief office :—the 
eighth ſettles the diſtribution of falver medals, to be given to thirty of the moſt 
ancient, who ſhall be preſent at the general aſſemblies, at the rate of four to 
each, there being no diſtribution to be made in the particular aſſembles, 
according to the exception ſet down in the eleyenth article: the ninth and 
tenth appoint the preſident, and treat of the meetings of the inſurer and 
inſured ;—the twelfth, thirteenth, fourteenth, fifteenth, ſixteenth, eighteenth, 
and twenty-firſt, regulate the functions of the regiſter ; the manner of keeping 
the books; the order to be obſerved in drawing up and cloſing the policies; 
the carefulneſs, diligence, and diſintereſtedneſs, with which the regiſter ought 
to deliver the deeds and extracts of the chamber; the correſpondencies with 
the ſea-port towns, and his own, his caſhier's, or under caſhier's aſſiduous 
attendance at the office :—the ſeventeenth orders the judges appointed by 
the chamber, to conform their ſentences not only to the conditions ſet down 
and determined in the policies, but alſo to follow in every thing the ordi- 
nances, regulations, ways, and cuſtoms of the ſea: the twentieth declares 
by whom the oath is to be adminiſtered, when required :—the twenty-ſecond 
contains regulations concerning the prayers and maſles to be ſaid for the 
inſurers and inſured after their death :—laſtly, by the twenty-third the cham- 
ber appoints a regiſter, and reſolves that his majeſty ſhall be humbly petitioned 
to order the authoriſing of this regulation, by a decree of the . ſuperior 
council. ——The chamber added afterwards ſeveral other articles to theſe 
regulations, and explained and amended ſome others: and all thoſe regula- 
tions, wherein the public was concerned, were authoriſed by decrees of the 
council. There is a decree of the 13th of September 1672, for leaving the 
inſured at liberty to chuſe their debtor; it orders alſo, that the policies be 
diſtributed among the inſurers with prudence and honeſty.——Another decree 
of the 26th of Auguſt 167g, forbids the inſurers and inſured to carry the 
diſputes ariſing among them, on account of policies of inſurance and bottomry, 
before the ordinary courts of Rees but e them to chuſe. arbitrators, 
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among thoſe who compoſe my chamber, to be their judges.——There is a 


third edict, of the eleventh of January 1075, relating to the inſurances made 
on a friend's account, and for finding out, when required, the true names of 
the perſons for whom any thing was inſured ——Things continued in that 
condition till the year 1083, when the chamber judging, by the few policies 
they made out, that it was proper to eſtabliſh the company upon another 
footing, deviſed ſeveral projects for ſetting up another ſociety, upon the ſame 
foundation as the former: but there paſſed three years before this fociety was 
quite formed, when it was eſtabliſhed by virtue of an edi of the king, given 
in the month of May 1686, and regiltered that ſame year in parliament, the 
goth of the ſame month; by which edict was erected and regulated a general 
company for inſurances and bottomries in the city of Paris. That edict of 
creation contains, in twenty-nine articles, the conditions under which the 
king was pleaſed to eſtabliſh this new company. The chief of thele articles 
are, the ſecond, which ſettles the number of aſſociates, or partners, at thirty 
only ; the fourth which orders that the company ſhall have a capital fund, or 
ſtock of g00,000 livres, divided into ſeventy-five actions, or ſhares of 4,000 
livres each, and regulates the time during which the company is to continue, 
at ſix years:—the tenth, which orders that the policies of inſurance ſhall 
contain a_ clauſe, by which the parties concerned ſubmit themſelves to an 


arbitration, in caſe of any diſpute. che fourteenth mentions the appeals from 


the ſentences of the arbitrators, and orders that they ſhall be finally deter- 


mined by a counſellor of ſtate, the lieutenant-general of the police, and the 


provoſt of the merchants :—the eighteenth declares, that they who {hall enter 
into the partnerſhip and commerce of inſurance, ſhall not be degraded from 
their nobility :—the twenty-ſecond eſtabliſhes and ſettles the fees of the 
regiſter :—the twenty- fifth forbids all perſons, but ſuch as are members of the 
company, to carry on any commerce of inſurance and bottomry in the city 
of Paris: the twenty-ſeventh leaves the merchants, traders, and other private 
perſons of the cities of Rouen, Nantz, St. Malo, Rochelle, Bourdeaux, 
Bayonne, Marſeilles, &c. at liberty to continue the buſineſs of inſuring ; but 
only upon the ſame footing as it was before the date of the edict :—laſtly, the 
_ twenty-eighth gives the partners leave to draw up amongſt themlelves ſuch 
articles and rules as they ſhall think proper for the management of the affairs 
of their partnerſhip, on condition, nevertheleſs, to get them authoriſed by a 
decree of the council. In conſequence of the laſt- mentioned article, the 
partners made a contract amongſt themſelves, on the 20th of May, which 
contains the terms and regulations under which they enter into partnerſhip, 
theſe are ſet forth in forty-three articles, the moſt important of which are as 
follows: —by the firſt, the company ſettles the number of the partners at 
thirty, and it's duration at fix years :—the ſecond eſtabliſhes the ſtock of 
900,000 livres, ordered by the edi& :—the ſixth and twelfth regulate the election 
of five directors, their power and meetings :—1n the thirteenth it is agreed 
that the general aſſemblies ſhall be held on Tueſdays every week; and, in 
the fourteenth, that the directors ſhall meet every Monday, Wedneſday, and 
Friday ;—the ſixteenth treats of the books to be kept, of which there are P 
43% x. | e 
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be ſeven :—1n the twenty-fourth they ſpeak of arbitrations :—in the twenty- 
eighth akon is made of the general account of the ſhips, on which the 
company ſhall have lent money, or made inſurances, which is to be drawn 
up every year in December :—the twenty-ninth treats of the dividend of 10 
per cent. to the profit of the partners, which 1s to be paid every year, on the 
5th of January :—the thirtieth, thirty-firſt, thirty-ſecond, and thirty-third 
articles explain the value and quality of the actions or ſhares :—the thirty- 
fourth, thirty-fifth, thirty-ſixth, and thirty- eighth, treat of the caſh and caſhier: 
— laſtly, by the forty-fourth, the company retains the liberty of making, for 
the future, new reſolutions and bye-laws, as occaſion ſhall require, and to get 
them authoriſed. This firſt regulation, having the force of a contract, was 
approved, and the execution of it ordered by a decree of the council, given 


the 6th of June 1686. 


2. By the twenty-fifth article of the afore- mentioned edict, all commerce 
of inſurances and bottomry, in the city of Paris, is forbid, except to members 
of the company :—this was to be ignorant that confidence cannot be forced, 
that the competition which is neceſlarily produced between different chambers 
of aſſurance, renders the premiums moderate, favours commercial under- 
takings, prevents recourſe to ſtrangers, divides the riſques amongſt a greater 
number of perſons, and renders the loſſes inſenſible in dangerous conjunctures. 
We may attribute to this ſpirit of reſtraint the little progreſs we have made 
in this branch of commerce.——In 1750 there was a new chamber of 
commerce formed at Paris, which the king permitted to take the title of 
* Royal Chamber of Aſſurances.” ——The great maritime towns of France, 
Bourdeaux, Dunkirk, Rochelle, have alſo chambers of aſſurance compoſed of 
merchants : Rouen hath ſeven, Nantz three: the extent of their capitals, and 
the moderation of their premiums, indicate the progreſs of the nation in 
commerce. The Engliſh and the Dutch are the inſurers of all Europe, by. 
favour of the low intereſt of their money.——The credit of theſe chambers 
or companies of inſurances, depends chiefly upon the ability of the directors, 
and of the proper employment of the ſums depoſited with them. Theſe 
funds are often made uſe of in loans on bottomry, and in diſcounting of public 
and commercial paper.—Chambers of aſſurance may therefore be very ufeful 
to the ſlate; they accelerate the circulation of ſpecie, favour paper credit, 
and become a reſource for merchants who have immediate need of ready 
money.—Another advantage which theſe chambers procure to the nation is 
that, by means of their competition, and the low premiums thereby eſta- 
bliſhed, commercial enterpriſes become leſs expenſive, and merchants of our 
own nation are enabled to rival ſtrangers.—D:&. du Groen: 


3. On the 1 5th of October 1751, a ſociety for inſurance was formed So the 
Sieurs Emanuel Weis and company, in France, which was regiſtered at the 
admiralty the 23d of the ſame month.—There are alſo in ſeveral places of 
France, - ſecret Denis of inſurance but perſons who are of companies, 
cannot inſure except for account of, and by TROP authority from the ſociety. 
—2 2 Valin's Comm. 152. | 4 ALL 
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to the chamber of the gentlemen ſheriffs, ſuch cauſes as may require pleadings 
and Proofs, - when they are of opinion, that ſuch further enquiry vould 
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4. ALL diſferences ariſing between any parties concerning affairs of in- 
ſurances made in Middleburgh, ſhall in the firſt inſtance be enquired into 
and be determined according to this ordinance by commiſſioners of the chamber 
of aſſurance here, who are to the number of three, appointed for that 
purpoſe, and ſhall be continued or changed every year, at the time of chang- 
ing officers: which ſaid commiſſioners, together with their ſecretary, ſhall 
have for their pains and trouble in the differences, that ſhall come before 
them, one third part of a guilder for each hundred guilders value, which 
money 1s to be diſburſed by the plaintiff. Thoſe that ſhall think themſelves 
aggrieved by the deciſions of the ſaid commiſſioners, may in the firſt in- 


ſtance appeal to the college of burgomaſters and ſheriffs of this city.— 
Ordin. of Middelb. 


5. ALL diſputes ariſing in the city of Rotterdam relating to aſſurances, 
averages, Or other affairs of navigation, ſhall, in the firſt inſtance, be deter- 
mined by the chamber for the maritime law eſtabliſhed in this city.——Under 
the denomination of maritime affairs ſhall be comprehended all caſes relating 
to navigation, between the ſhippers of goods and the maſters, the loaders 


of goods and the ſailors, between one maſter of a ſhip and another, between 


the maſter and his men, between one ſailor and another, between the {hippers 
of goods among themſelves, between owners and owners, between the owners 
and the ſhippers, between owners and ſailors, between maſter and owners, 
and likewiſe between owners, or maſters of ſea-faring veſſels, and ſhip- 
builders, or purveyors of all the ſtores and utenſils for a ſhip's uſe.—All 
diſputes of the like nature, relating to the navigation upon the Maeze, and 
other outlandiſh rivers, whether they relate to maſters, owners, or proprie- 


tors, ſhippers of goods, maſters of ſhips, ſervants, pilots, ſhip-carpenters, or 


purveyors, ſhall for the future likewiſe come before the chamber for maritime 
affairs, in the ſame manner, and in the like caſes, as is mentioned above, 


with reſpe& to navigation at ſea; excepting that in caſes relating to the 
navigation on the Maeze, and outlandiſh rivers, which are not for above the 


value of three hundred guilders, the plaintiff ſhall have his choice to carry 
the ſame eicher before the chamber for maritime affairs, or the chamber for 
petty cauſes.. All actions for the forfeiture of certain ſums, either of goods 
or wages, and all other demands, relating to tranſactions of any of the ſaid 
affairs belonging to the maritime law, ſhall likewiſe be brought before the 
chamber for maritime affairs. — But when the caſe extends to arbitrary 
correction, corporal puniſhment, or any further penalty, beſides the forfeiture 
of money, goods or privileges, then the caſe muſt be left to the ordinary 
judge, to - take. cognizance thereof, although the attion be found upon this 
The chamber for maritime affairs may in the firſt inſtance refer 


require a length of time and conſequently that the ſame could not be as 
conveniently: decided before them; according to the ſettled rules of proceeding 
before their chamber.——In all cauſes cognizable by this chamber judgment 
i505 A a | | ſhall 
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be ſeven :—in the twenty-fourth they ſpeak of arbitrations :—in the twenty- 
eighth mention is made of the general account of the ſhips, on which the 
company ſhall have lent money, or made inſurances, which is to be drawn 
up every year in December :—the twenty-ninth treats of the dividend of 10 
per cent. to the profit of the partners, which 1s to be paid every year, on the 
5th of January :—the thirtieth, thirty-firſt, thirty-ſecond, and thirty-third 
articles explain the value and quality of the actions or ſhares :—the thirty- 
fourth, thirty-fifth, thirty-ſixth, and thirty- eighth, treat of the caſh and caſhier: 
— laſtly, by the forty-fourth, the company retains the liberty of making, for 
the future, new reſolutions and bye-laws, as occaſion ſhall require, and to get 
them authoriſed. This firſt regulation, having the force of a contract, was 
approved, and the execution of it ordered by a decree of the council, given 


the 6th of June 1686. 


2. By the twenty-fifth article of the afore- mentioned edi, all commerce 
of inſurances and bottomry, in the city of Paris, is forbid, except to members 
of the company: this was to be ignorant that confidence cannot be forced, 
that the competition which is neceſſarily produced between different chambers 
of aſſurance, renders the premiums moderate, favours commercial under- 
takings, prevents recourſe to ſtrangers, divides the riſques amongſt a greater 
number of perſons, and renders the loſſes inſenſible in dangerous conjunctures. 
We may attribute to this ſpirit of reſtraint the little progreſs we have made 
in this branch of commerce.——In 1750 there was a new chamber of 
commerce formed at Paris, which the king permitted to take the title of 
* Royal Chamber of Aſſurances.” The great maritime towns of France, 
Bourdeaux, Dunkirk, Rochelle, have alſo chambers of aſſurance compoſed of 
merchants: Rouen hath ſeven, Nantz three: the extent of their capitals, and 
the moderation of their premiums, indicate the progreſs of the nation in 
commerce.——The Engliſh and the Dutch are the inſurers of all Europe, by 
favour of the low intereſt of their money.——The credit of theſe chambers 
or companies of inſurances, depends chiefly upon the ability of the directors, 
and of the proper employment of the ſums depoſited with them. Theſe 
funds are often made uſe of in loans on bottomry, and in diſcounting of public 
and commercial paper. Chambers of aſſurance may therefore be very ufeful 
to the ſtate; they accelerate the circulation of ſpecie, favour paper credit, 
and become a reſource for merchants who have immediate need of ready 
money.—Another advantage which theſe chambers procure to the nation is 
that, by means of their competition, and the low premiums thereby eſta- 
bliſhed, commercial enterpriſes become leſs expenſive, and merchants of © our 
own nation are enabled to rival ſtrangers —D:@. du Citoyen. 


3. Ox the 15thof October 1751, a ſociety for inſurance was formed by the 
Sieurs Emanuel Weis and company, in France, which was regiſtered at the 
admiralty the 23d of the ſame month.—There are alſo in ſeveral places of 
France, . ſecret ſocieties of inſurance: but perſons who are of companies, 
cannot inſure except for account of, and uy ſpecial authority from the ſociety. 
—2 Valin's Comm. 152. bs | 4. ALL 
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4. ALL drſferences ariſing between any parties concerning affairs of 1 in- 
ſurances made in Middleburgh, ſhall in the firſt inſtance be enquired into 


and be determined according to this ordinance by commiſſioners of the chamber 
of aſſurance here, who are to the number of three, appointed for that 
purpole, and ſhall be continued or changed every year, at the time of chang- 
ing officers: which ſaid commiſſioners, together with their ſecretary, ſhall 
have for their pains and trouble in the differences, that ſhall come before 


them, one third part of a guilder for each hundred guilders value, which 


money is to be diſburſed by the plaintiff. ——Thoſe that ſhall think themſelves 
aggrieved by the deciſions of the ſaid commiſſioners, may in the firſt in- 


ſtance appeal to the college of burgomaſters and ſheriffs of this city.— 
Ordin. of Middelb. 


5. ALL diſputes ariſing in the city of Rotterdam relating to aſſurances, 
averages, or other affairs of navigation, ſhall, in the firſt inſtance, be deter- 
mined by the chamber for the maritime law eſtabliſhed in this city.——Under 
the denomination of maritime affairs ſhall be comprehended all caſes relating 
to navigation, between the ſhippers of goods and the maſters, the loaders 
of goods and the ſailors, between one maſter of a ſhip and another, between 
the maſter and his men, between. one ſailor and another, between the ſhippers 
of goods among themſelves, between owners and owners, between the owners 
and the ſhippers, between owners and ſailors, between maſter and owners, 
and likewiſe between owners, or maſters of ſea-faring veſſels, and ſhip- 
builders, or purveyors of all the ſtores and utenſils for a ſhip's uſe.— All 
diſputes of the like nature, relating to the navigation upon the Maeze, and 
other outlandiſh rivers, whether they relate to maſters, owners, or proprie- 


tors, ſhippers of goods, maſters of ſhips, ſervants, pilots, ſhip- -carpenters, or 


purveyors, ſhall for the future likewiſe come before the chamber for maritime 
affairs, in the ſame manner, and in the like caſes, as is mentioned above, 

with reſpe& to navigation at ſea; excepting that in caſes relating to the 
navigation on the Maeze, and outlandiſh rivers, which are not for above the 
value of three hundred guilders, the plaintiff ſhall have his choice to carry 
the ſame either before the chamber for maritime affairs, or the chamber for 
petty cauſes. All actions for the forfeiture of certain ſums, either of goods 


or wages, and all other demands, relating to tranſactions of any of the ſaid 


affairs belonging to the maritime law, ſhall likewiſe be brought before the 
chamber for maritime affairs. But when the caſe extends to arbitrary 
correction, corporal 8 or any further penalty, beſides the forfeiture 
of money, goods or privileges, then the caſe muſt be left to the ordinary 
judge, to take cognizance thereof, although the action be found upon this 
ordinance.——The chamber for maritime affairs may in the firſt inſtance refer 
to the chamber of the gentlemen ſheriffs, ſuch cauſes as may require pleadings 
and proofs, when they are of opinion, that ſuch further enquiry would 
require a length of time and conſequently that the ſame could not be as 
conveniently. decided before them, according to the ſettled rules of proceeding 
ebene mo chamber.——In all cauſes cognizable by this chamber hs, 4 
wtoaToonon... A a {ha 


— 


RRR 


94 CHAMBER OF ASSURANCE. 


ſhall be given according to the tenour of this ordinance, if the caſe is ex- 
preſſed therein; but in caſes not mentioned, in conformity to the placarts, 
laws and cuſtom of the land. The ſaid chamber is to conſiſt from time to 
time of five commiſſioners, attended by a ſecretary and meſſenger. —The 
commiſſioners, according to the cuſtom of the city, ſhall be choſen or con- 
tinued every year. For ſupporting the ſaid chamber there ſhall from time to 
time be added to it a ſubſtitute bailiff, by the name of water-bailitt, in order 
to execute the orders and decrees of the ſaid chamber, when and whereſoever 
it ſhall be found requiſite. For which purpoſe he ſhall be obliged to attend 
the ſaid chamber every court day, and to enquire, whether the commiſſioners 
have any occaſion for his ſervice, unleſs he be otherwiſe engaged in the ſer- 
vice of the city, in which caſe he is to take care, as near as poſſible, that one 
of his attendants be in the way there.——The ſaid water-bailiff ſhall be autho- 
riſed and empowered to ſee the deciſions of the ſaid chamber put into 
execution, to make complaints before the faid chamber againſt the refractory, 
in caſes of fines in money or ſuch like; or, if the cafes are of greater concern, 
to give notice thereof to the gentleman officer of this city, and likewiſe to take 
the delinquents into cuſtody by order of the chamber, as the circumſtances 
of affairs may require. For the ſupport of the ſaid chamber for maritime 
affairs, there ſhall be paid by all the ſhips, every time they, arrive from fea, 
one guilder by each {hip of upwards of fixty laſts burthen, and ten ſtivers by 
every {hip of ſixty laſts and under. Which twenty and ten ſtivers reſpec- 
tively the maſters of the veſſels ſhall be obliged to pay within a fortnight after 
their arrival at furtheſt, under the penalty of three guilders; and if they ſhould 
depart again before the ſame is ſatisfied, to forfeit double the fum, half 
whereof to go to the informer, and the other half to the benefit of the poor. 
The water-bailiff and his meſſenger, together with the maſter of the 
haven or port, are charged with looking after the due execution thereof. 
Provided, nevertheleſs, that the commiſſioners may, for ſufficient reaſons, 
grant a longer time than a fortnight.— The commiſſioners and their 
ſecretary together ſhall have beſides one third per cent. of every hundred 
guilders, that ſhall be demanded by the way of aſſurance.— They ſhall alſo 
have from time to time, for the making up of general averages, one per mille 


of the capital that contributes towards ſuch average.—Ordin. Yo” | 


o . 
L 


6. ALL differences ariſing between rarties on account of wfganiad ade 
in this city ſhall preſently be examined; and by the commiſſioners oft inſurance 
here be determined according to this ordinance. And the commiſſioners 


may likewiſe decide, according to the ſaid ordinance, all differences arifing 


from inſurances made out of this city, which ſhall be relative to the chamber 


of inſurance, or to this exchange. And the commiſſioners, jointly with the 


ſecretary, ſhall have, of all the. differences. brought before them coneerning 
loſles, one third part of a guilder of each one hundred guilders; for their 
labour and trouble; which money ſhall be diſburſed or paid by 1 — plaintiff, —— 
They ſhall like wiſe haue one per thouſand af the capital for the ſettling of the 
groſs average, which the groſs avenge: ſhall- pay: as alſb ef differences 


concerning 


CHAMBER OF ASSURANCE. 95 


concerning premiums Jing one per thouſand of the ſum inſured.— 
The loſs or damage of the fhip, or goods, having been made to appear to the 
commiſſioners, by exhibition of policies, bills of lading, manifeſts, proper 

certificates, or other juſt proofs, and the underwriting of the policies being 
alſo proved, and that intimation was made to the parties, three months before, 
of the loſs; the ſaid commiſſioners may order the money demanded, either 
the whole, or part, to be proviſionally depoſited, with permiſſion to the 
inſured to receive the money depoſited, on giving ſufficient ſecurity, to 
return the ſame, with intereſt at eight per cent. in caſe it is afterwards found 
that it ought ſo to be. Provided always that copies of every thing, and a 
day to anſwer, ſhall be granted to the reſpondent, on his requiring it, 
before the commiſſioners ſhall diſpoſe of the money proviſionally depoſited. 

: Any perſon being ſummoned concerning damage, and not appearing in 

: three days to demand copies, or to deſire a day, he ſhall be proceeded againſt 

on the firſt, ſecond, and third default; and on the third default the money 

k depolited ſhall be diſpoſed of either proviſionally, or finally, in ſuch manner 

. as the commiſſioners ſhall think proper.——Ilt ſhall be lawful to appeal from 

the decrees pronounced by the commiſſioners, as alſo from the regulation of 

groſs averages, to the magiſtrates (Schepenen) of this city, within the ſpace 

of ten days: but from a proviſional decree there ſhall he no appeal.— 


Ordin. of Amſt. 
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7. Ir being our royal pleaſure, for the more © peedy termination of 4 iſputes 
ariſing in inſurance and average cafes, to eſtabliſh a particular court of 1 
inſurance, which, when the parties at variance cannot reconcile themſelves, 
nor are ſatisfied with the award of arbitrators choſen thereto on both ſides, | 
ſhall decide them ſo that no further appeal or beneficium reviſionis ſhall either 
be deſired or granted; this tribunal ſhall conſiſt of thirteen” members, viz. 
two of our high court of juſtice at Stockholm, two officers of the admiralty, 
three of our college of trade, two magiſtrates who have been traders, and 
four merchants well verſed in foreign commerce and navigation.—Likewiſe 
the members of this court of inſurance ſhall, before they fit as judges, take 
the oaths appointed to be taken by judges : ant in all cafes which ſhall come 
before them they ſhall carefully regulate themſelves by the ordinance on 
proceſſes. No verbal hearing ſhall be permitted, unleſs the infurante court 
finds it neceſlary for their own better information, or at the requeſt of one of 
the parties for adducing proofs which he was: not poſſeſſed of at the exchange 
of writings. The party abuſing this indulgence ſhall forfeit fifty dollars or 
more according to the nature of the circumſtances.— He who ſpeaks or 
writes any thing with a view of concealing the truth( or impoſing on the court, 
ſhall be fined twenty or thirty dollars, or more, according to the nature of 
the circumſtances ——Any one. inſulting his abu, beſore the court of 
inſurance either by word of mouth or writing; by mockery or railing, by 
defamatory: accuſations on byigeſtarss% he ſhall incur the ſame, or even a 
N et n . en of Stockh.” | 
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8, WHERE a diſpute cannot be amicably adjuſted, in which the inſurance 
company is to ſpare no pains, it {hall be brought before our imnf/urance court, 
which is to conſiſt of five perſons, viz. two of the magiſtracy, or the police 
and commerce chamber, two ſea captains, and one of the thirty-two city 
council; the regiſters to be kept, and the act to be drawn up by the ſecretary 
of the police and commerce chamber.——And that the inſurance court may, 
when deſired, meet without delay, we have recommended to the preſident of 
the admiralty and the magiſtracy of Copenhagen that, upon being duly 
applied to for the deciſion of an affair, they ſhall immediately nominate. 
perſons of each college to fit as judges on it; and in caſe of ſuch differences 
betwixt the inſurance office on one hand, and the inſured, or the maſter, on 


the other, that the parties cannot ſettle amongſt themſelves, they {hall be heard 


and determined in the ſaid inſurance court : yet ſhall both parties, in caſe 
they be properly authoriſed, be allowed to bring their cauſe to be finally 
decided before our hgh court of juſtice.— And for the better diſcovery 
of truth and more certain adminiſtration of juſtice, it is permitted that 
witneſſes, who on particular occaſions, and eſpecially where a ſuſpicion lies, 
are to be heard, in caſe they have not been heard before in other courts under 
whoſe juriſdiction they hve, may and ſhall, if inhabitants of this city, be 
heard before this zn/urance court. Every decree thus rendered by the court 
of inſurance, being reduced into a formal act, at the party's deſire a true copy 
thereof ſhall be given to him by the ſecretary, and immediately afterwards, 
according to further order from our high court of juſtice, or the ſequel of this 
ordinance, be immediately put in execution. Ordin. of Copenh. 


9. SEE Prelim. Diſc. 8, 15 to 22, 35- | Amicable a Arbitratian, 
Boitomry, Company, Conſul, Court Merchant, Court 27 Policies, Diſpute, 
Inſurance, Payment, uy. 


CHAM Dix; 
SEE Prelim. Diſc. 33. Arbitration and Auer, Civil Law, Law. 
%%%! ˙ A 
SEE Admiralty and MOT Pot Civil . e n 
60 115 N 2 U. B. 2 0 * T 8. 


1. *J* HE five carts are 18 gs, 1 Hanes, Doves: Wy" Surhvich' ; 
——they have various privileges granted them, as:'a particular 


juriſdiction: their warden having the authority of an admiral among them, 


and ſending out writs in his own name. He is ſupreme admiral within his 
own juria80. without appeal as from other admiralty-courts— Eliz. c.5. 
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The juriſdiction of the cinque-ports is not to be aſſected by the 12 Ann. 
ſt. 2. concerning wreck and ſalvage.—4 Geo. 1. c. 12.—26 Geo. 2. c. 19. 


2. SEE Admiralty and Admuralty-Court, Anchor, Salvage, Wreck. 


I EAN W. 


1. fn being a neceſſity of another law, beſides the particular law of 

each country, the civil law has bcen choſen by moſt foreign {lates ; 
becauſe it has from the time of the Romans run through all nations, and has 
been ſo generally applauded and allowed of by all, that now at laſt it has 
purchaſed to itſelf, the honour to be ſtiled jus gentium, the law of nations, or 
Jus commune, the common law of all Europe, becauſe it hath more in it of the 
law of nature, that is common to all mankind, than any other law of man.— 


Sir Robert Wiſeman's Law of Laws, 260. 


2. REMaRxs.—The maritime laws which are interſperſed throughout this 
work, having a cloſe affinity and indeed being incorporated with the 
civil law, a due knowledge of the latter ſhould ſeem to be indiſpenſably 
requiſite to enable us to make a right judgment in the deciſion of maritime 
controverſies. I ſhall not preſume to take upon me to aſcertain the limits, 
power, and juriſdiction of the courts of common law, when compared with 
that of the high court of admiralty : I ſhall only obſerve, that they have for 
ſome ages been jealous of the power and authority of each, and the courts of 
common law ſeem to have gained the aſcendancy, and to have drawn all the 
buſineſs they could from the civil law courts. Whether this has proved more 
for the eaſe and advantage of the ſubjetts of this kingdom, I cannot 
preſume to Judge. I hope, however, that I may be permitted to ſay, without 
offence, that, in whatever court maritime and commerctal diſputes and litiga- 
tions are brought for adjudication, thoſe who are to plead or to adjudge in 
ſuch courts, cannot be too well acquainted- with the maritime laws of weight 
and authority that have been promulgated in all wiſe and civilized nations. 
Now as it is certain, that it is in the body of the civil law we have the 
moſt complete, if not the only collection, of the rules of natural reaſon and 
equity, which are to govern the actions of mankind ; and therefore it is, that 
it has been called ratio ſcripta, written reaſon, as containing the moſt perfect 
rules of reaſon for deciding all differences that may ariſe amongſt men in 
their intercourſe with one another; and as all maritime and commercial 
laws ought to be founded on, and conſiſtent with the principles of the 
civil law, Which 1 is the ſame 11 in all countries; it follows that the ſtudy of che 
civil law ſhould by no means be neglected 1 in a trading empire. 


ugh The. lar of 8 is founded on the principles of the civil law, and 
the law of nations is abſolutely neceſſary to be well underſtood, as well with 


nos to treatzes of commerce, and of peace and Nadin, and of all Ae. 
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of alliance between nation and nation, as with regard to all maritime concerns 
between one ſtate and another. And the neceſſity of the law of nations, 


and conſequently the civil law thereupon grounded, being well underſtood by 


the ableſt lawyers in this kingdom, appeared manifeſtly, and beyond con- 
tradiction, upon a very important occaſion ; I mean the affair that happened 
between his late Majeſty George the ſecond, and the King of Pruſſia, with 
reſpect to a memorial (entitled Expoſitzon des Motifs) and other papers, 
delivered by Monſ. Michel], the King of Pruſſia's ſecretary of the embaſſy, to 
his grace the Duke of Newcaſtle, concerning the Sileſia loan: for in the 
Duke of Nevcaſtle's letter, by his Majeſty's order, to Monſ. Michell, in anſwer 
to the ſaid memorial, &c. there 1s the moſt profound knowledge in the law of 
nations and the civil law diſplayed by thoſe able civilians and lawyers, who 
were ordered by his Majeſty to draw up the ſaid anſwer. 


| - 

4. Moſt of the deciſions in our courts of equity, are grounded on the 

authority and reaſon of the civil law ; the very terms and maxims of which 
are found in the arguments in thoſe deciſions. 


5. See Admiralty and Admiralty-Court, Appeal, Capture, Law, Law of 
Nations, Maritime Law, Oleron, Rhodian Laws, Treaty, Wiſbuy Laws. 


CL 1 1 


1. 1 (and their factors or agents) of ſhips or goods which 

have been wrecked, ſtranded, taken, retaken, ſeized, detained, or 
condemned, ought to uſe their utmoſt diligence in making claim thereof, in 
due form, and furniſhing proper and authentic documents to that effect, 


in caſes where there is a right, and hope of recovery or ſalvage ; for, negli- 


gence or inattivity on ſuch occaſions would be highly culpable and fraudulent, 
with regard to inſurers; to whom, on their ſatisfying the loſs, ſecurity ought 
to be given by the inſured, or their agents, that ſuch claim ſhall be duly made 
and proſecuted, at the charge, and with the advice and aſſiſtance of the 
infurers ; and alſo that they ſhall be reimburſed their due 8 of the 


| Wanne of all chat {ſhall be reſtored, or ſaved. 


2. A MasTER of a ſhip and cargo, which may have fallen under any of 
the aforementioned, or ſimilar circumſtances, who leaves the place where they 


may have happened, without exhibiting authentic papers, and exerting his 


beſt endeavours to recover his ſhip and cargo, or without duly claiming, 
appealing, &c. as the cafe may ren 18 Rable:t to by ues, and to og for 
not having done his duty. 8 E BO D en e 


g. 633 c Abandonment, Appeal, Bankrupt, Capture, Condemnation, Detention, 
ANTON General Average, Lato of Nations, Loſs, Maſqued Ship or Property, 


-Negtigen te, Neutral Ship or * mm * Ranſom, Recapture, 
Salvage, Stranded, CLAUSE, 
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. 


SEE Prelim. Diſc. 51, 52. Alteration, Blank, Broker, Contract, Devil! on, 
Policy, Touching, Valuation, Written Clauſe. 


CO L-O0-N:Y: 


1. Stat. 12 Car. 2. c. 18. ſ. 18.—No ſugars, tobacco, cotton, wool, 

indicoes, ginger, fuſtick, or other dying wood, of the production of 
any Engliſh plantations in America, Aſia, or Africa, ſhall be carried from any 
of the ſaid Engliſh plantations to any place whatſoever, other than to ſuch 
Engliſh plantations as belong to his Majeſty, or to England, Ireland, Wales, 
or Berwick, there to be laid on ſhore; under the penalty or forfeiture of the 
goods or the value thereof, as alſo of the ſhip; with her tackle, the one moiety 
to the king, and the other moiety to him that ſhall ſeize or ſue for the ſame 
in any court of record. ——S. 19. For every ſhip which ſhall ſet out from 
England, Ireland, Wales, or Berwick, for any Engliſh plantation m America, 
Aſia, or Africa, bond ſhall be given with one ſurety to the chief officers of the 
cuſtom-houſe of ſuch port from whence the ſhip {hall ſet ſail, to the value of 
1000l. if the ſhip be of leſs burden than one hundred tons, and of 20001]. if the 
ſhip be of greater burden, that in caſe the ſhip ſhall load any of the ſaid 
commodities at the Engliſh plantations, the ſame ſhall be by the ſaid ſhip 
brought to ſome port of England, Ireland, Wales, or Berwick, and ſhall there 
unload the ſame, danger of the ſeas excepted; and for all ſhips coming from 
any other place to any of the plantations, the governor of ſuch plantation 
ſhall, before the ſhip be permitted to load any of the faid commodities, take 
bond to the value aforeſaid, that ſuch ſhip ſhall carry all the aforeſaid goods 
to ſome other of his Majeſty's Engliſh plantations, or to England, Ireland, 
Wales, or Berwick; and every {hip which ſhall take on board any of the 
aforeſaid goods, until ſuch bond given to the governor, or certificate produced 
from the officers of any cuſtom-houſe of England, Ireland, Wales, or Berwick, 
that ſuch bonds have been there given, ſhall be forfeited with all her tackle, to 
be employed and recovered as aforeſaid. And the ſaid governors ſhall twice 
every year return copies of all ſuch bonds to the chief officers of the cuſtoms 
in London . or the former part of this aft ſee Navigation). 


- By Blur) 15 cur. 2. c. 7. ſ. 6. WO veal of the production of 
Europe ſhall be imported into any plantation or place which ſhall belong to 
his Majeſty in Aſia, Africa, or America, but what ſhall be ſhipped in England, 
Wales, or Berwick, and in Engliſh-built ſhipping, and whereof the maſters and 
three-fourths of the mariners are Engliſh; and which ſhall be carried directly 
thence to the plantations, under penalty of the loſs of ſuch commodities, &c. 
— 7. provided that it ſhall be lawful to lade in ſhips, navigated as in the 
foregoing d in any part of Europe, falt for the fiſheries of New-England 


and 
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and Newfoundland, and to ſhip in the Madeiras, and in the Weſtern Iſlands, 


or Azores, wines of the growth thereof; and to take in ſervants or horſes in 
Ireland, and to ſhip in Ireland victuals of the production of Ireland; and the 
ſame to tranſport into any of the ſaid plantations. 


3. By Stat. 5 Ann. c. 8. ſ. 4. (the act of union with Scotland) The ſubjects 
of the united kingdom ſhall have full freedom of trade and navigation to the 
ports and dominions thereof. 


4. By Stat. 16 Geo. g. c. 5. ſ. 1—All manner of trade and commerce is 
and ſhall be prohibited with the colonies of New-Hampſhire, Maſſachuſet's- 
Bay, Rhode-Iſland, Connecticut, New-York, New-Jerley, Penſylvania, the 
three lower counties on Delaware, Maryland, Virginia, North-Carolina, 
South-Carolina, and Georgia; and all ſhips and veſſels of or belonging to the 
inhabitants of the ſaid colomes, together with their cargoes, apparel, and 
furniture, which ſhall be found trading in any port or place of the ſaid colonies, 
or going to trade, or coming from trading, in any ſuch port or place, {hall 
become forfeited. S. 2. Nothing in this act ſhall extend, or be conſtrued 
to extend, to ſuch ſhips and veſlels as ſhall be actually retained or employed 
in his Majeſty's ſervice, or to ſuch {hips and veflels as ſhall be laden with 
proviſions for the uſe of his Majeſty's fleets, armies, or garriſons, or for the 
uſe of the inhabitants of any town or place garriſoned or poſſeſſed by any 
of his Majeſty's troops, provided the maſters of ſuch ſhips and veſſels reſpec- 
tively ſhall produce a licence in writing, under the hand and ſeal.of the lord 
high admiral of Great- Britain for the time being, or of three or more 
commiſſioners for the time being for executing the office of lord high admiral 
of Great-Britain, or of the commanders of his majeſty s fleets or armies, or of 
the governor, lieutenant-governor, or commander in chief of any of his 
majelty's colonies or provinces not herein before mentioned, ſpecifying the 
voyage in which ſuch ſhip or veſlel ſhall be employed, and expreſſing the 
time for which ſuch licence ſhall ſubſiſt and be in force, and alſo expreſſing 
the quantity and ſpecies. of the ſaid ſtores and proviſions on board: and if any 
goods, wares, or merchandiſes, other than ſtores and proviſions for his. Majeſty's 
uſe, or proviſions for the uſe of the inhabitants of any town or place garriſoned 
and poſſeſſed by his Majeſty s troops, ſhall be found on board ſuch-ſhips or 
veſſels (the neceſſary ſtores ſor the ſhip's uſe, and the baggage of the paſſen- 
gers, only excepted) in any or either of thoſe caſes, the ſaid goods, wares, and 

merchandiſes ſhall be forfetted, and ſhall and may be /e:zed and proſecuted in 
the manner herein aſter directed. S. g. The ſole property of all prizes ſhall 
be veſted in the captors.— S. 5, &. contain directions how: to proceed in 


condemnation of prizes, appeals, ſales, Ke. 8. 24. If any ſhip, veſſel, or 
boat, taken as prize, or any goods therein, ſhall appear and be proved, in the 
high court of admiralty, or vice-admiralty court, to have belonged to any of 
his Majeſty' 8 ſubjects of Great-Britain or Ireland, or any of the dominions 
and territories remaining and continuing in their allegiance to the king, and 
under bis Majeſty! o protection, Which were ee or gy byiany of 


his 
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his Majeſty's rebellious colonies or plantations before mentioned, and at any 


time afterwards again ſurpriſed and retaken from his Majeſty's ſaid rebellious 
colonies or plantations by any of his Majeſty's ſhips of war, or other ſhip, 
veſſel, or boat, under his Majeſty's protection and obedience, that then ſuch 
{hips, veſlels, boats, and goods, and every ſuch part and parts thereof as afore- 
ſaid, formerly belonging to ſuch his Majeſty's ſubjetts remaining and conti- 
nuing under his protection, ſhall in all caſes be adjudged to be reſtored, and 
{hall be, by decree of the ſaid high court of admiralty or vice-admiralty court, 
accordingly 'reftored to ſuch former owner or owners, or proprietors, he or they 
paying for and in lieu of /alvage (if retaken from the rebels) one eight part 
of the true value of the ſhips, veſſels, boats, and goods reſpectively ſo to be 
reſtored ;. which ſalvage ſhall be anſwered and paid to the captains, officers, 
and ſeamen, to be divided in ſuch manner as before in this act is directed 


touching the ſhare of prizes belonging to the flag officers, captains, officers, 


ſeamen, mariners, and ſoldiers. 


5. By Stat. 17 Geo. g. c. 7. ſ. 1.—Commiſſioners of the admiralty, &c. 
may iſſue forth commiſſions to commanders of vellels, for taking ſhips, &c. 
belonging to the rebellious colonies, &c.: all prizes to belong to the captors. 

S. 2. Except when ſuch commiſſioned ſhips are under convoy. S. 10. 
If the commander of any commiſſioned ſhip ſhall agree with any perſon 
belonging to any prize taken, for the ranſom thereof, &c. he ſhall be deemed 
a pirate, and ſuffer accordingly. S. 14. Certain clauſes in 16 Geo. 3. c. 5. 
reſpecting condemnation, proceedings, &c. to be applied in executing this act. 
S. 15. The treaſurer of the navy to pay to the officers, ſeamen, &c. on 


board any of his Majeſty's ſhips of war, or any commiſſioned ſhips, who ſhall 
take any ſhip of war, &c. from the rebels, zl. for every man on board ſuch 


ſhip, &c. S. 18. Prizes which had been taken from his Majeſty's ſubjects 


not in rebellion, to be reſtored to them, on payment of one eighth part of the 
value thereof in heu of ſalvage. 


6. REMAREk.— The continuation, or repeal of the above-mentioned ſta- 


tutes, or any part thereof, depends on the events of the preſent unfortunate 


war with the North-American Colonies, and with France and Spain. In the 
mean time, not only theſe powers, but almoſt every other maritime ſtate in 


Europe, ſeem bent upon acquiring a ſhare in the commerce of America; and 


even extending the freedom of navigation beyond the bounds hitherto fixed 
by the law of nations. 


7. SEE Prelim. Diſe. g 39. and Appendix, Navigation and Navigation Act, 
Prohibited Goods, Scotland. 


COMMENCEMENT OF VOYAGE OR RISQUE. 


\ASE. A. had nfared for B. and plaintiff, his alſignees, on the ſhip 
E. with the cargo; and the entry in the company 's book of the 
Ce | contract 
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contract was in ſhort items called a label, which was thus: “t af and from 
Fort St. George to London, loſt or not loſt :*—and the policy was ſoon after 
made out and taken in the following words: “ that the adventure was to 
commence ſrom the ſhip's departing from Fort St. George to London.”— 
Before the inſurance was made the {hip was loſt in Bengal river, whither ſhe 
had been ſent from Fort St. George to refit. —The bill was brought to have 
the inſurance money paid, being zool. as a loſs, &c.; and founded the equity, 
that the policy was not made agreeable to the label, according to which the 
riſque is to commence from the ſhip's coming firſt to Fort St. George; and the 
going to Bengal to refit being a thing of neceſſity for performing the voyage 
was no deviation; and the loſs being during that time, was within the intent 
of the contract for the infuring.—Lord Chancellor Hardwicke ſaid, this was 
not proper to determine here. The 1ft queſtion is as to the agreement: 
2d as to the breach; and doubted as to the agreement. The memorandum 
is not a printed form as to the material points, and the policy muſt be 
governed by that, if not varied. The words in the memorandum, or label, 
(at Fort St. George) include the ſtay of the ſhip there; and the policy follows 
the words, but adds thus, viz. © The beginning of the adventure to be from 
the ſhip's departing from Fort St. George for London;“ which excludes the 
riſque whilſt the ſhip ſtayed there :—and this ſeems an inconſiſtency in the 
policy, firſt to deſcribe the voyage at and from, &c. and then to exclude the 
riſque, &c.—This ſeems a miſtake in writing the policy; and is to be rectified 
as in the caſe of articles, or a ſettlement : and decreed the words to be added 
in the policy, for the adventure to commence at and from Fort St. George.— 
Vn. Abr. Tit. Bottomry Bonds, Dec. 6, 1739 —Motleux and Lond. Af}. Co. 
—1 Atkyns. 545. 


2. Cas. A ſhip lying in the harbour of Dundee was freighted to carry a 
cargo of lead from Leith to Campvere, and inſured from the Frith of Forth to 
that port. A freight in the mean time came in the way from where ſhe then 
lay (Dundee) to Campvere, which ſhe agreed to take, and give up the other, 
viz. that from Leith: the policy was not altered, either from mattention, or 
that they conſidered it in no way material, whether the veſſel ſailed from the 
Frith of Tay, or Forth, as the port of deſtination (Campvere) was the fame in 
both caſes. —The ſhip was loſt in her way out, and the matter iſſued in a law- 
ſuit before the court of king's-bench.— The underwriters argued, that they 
could not be made liable, as the ſhip had not ſailed from the Frith of Forth, as 
ſpecified in the policy.—Lord Mansfield deſired to know what cour/e the 
veſſel ſteered from Dundee, and particularly whether ſhe had come ſafe into 
the courſe which is in general taken from the Frith of Forth. It was proved 
by the oaths of five witneſſes, that the ſhiþ came even with the precinct of the 
Frith of Forth, being two miles off the Iſle of May, and ſo continued in the 
very ſame courſe as if ſhe had come from Leith, or any other port within the 
Frith of Forth, for Campvere.—Lord Mansfield ſaid that, that made the 
matter very clear: had the veſſel been loſt between the Frith of Tay and the 
Ille of May, the inſurers could not be liable; but having come in n ſalety into 
the 


COMMENCEMENT OF VOYAGE OR RISQUE. 10g 
the cour/e taken in general by ſhips going from the Frith of Forth, the place 


from which the inſurance commenced, no matter from whence ſhe came prior 
to that, the underwriters were unqueſtionably liable, and he doubted not but 


the jury would find it ſo, which they accordingly did. —Hogg and Kinlock 
v. Bogle and Scott. 


CASE. If a ſhip was laden at Aleppo and comes to Meſſina, that ſhe 
may be inſured, the adventure is to begin from Meſſina; but then it mult be 


expreſſed: nay it need not be expreſſed that ſhe was laden at Aleppo (though 


the opinions of ſome merchants was ſo) as Pemberton, C. J. ſaid :—þut if the 
inſurance was of goods laden at Aleppo, and they were indeed laden at 
Meſlina, it might make a difference. un. 54. Trin. 31 Car. 2.—Kames v. 
Sir Rob. . ; lays this was allowed. 


4. Cas. If a ſhip be inſured from the port of London to Cadiz, and, 
before the ſhip breaks ground, takes fire and is burnt, the aſſurers in ſuch 
caſe ſhall not anſwer; for the adventure begun not till the ſhip was gone 
from the port of London: but if the words had been, at and from the port 
of London, there they would upon ſuch a misfortune have been made liable. 
If ſuch an aſſurance had been made from London to Cadiz, and the ſhip 
had broke ground, and afterwards been driven by ſtorm to the port of 
London, and there had taken fire, the inſurers muſt have anſwered; for the 
very breaking of ground from the port of London was an inception of the 
voyage.——On the other hand, if a man at Cadiz inſures a ſhip from thence 
to London, if a loſs happens, the aſſurer, if he comes into England, fhall 
anſwer by the common law ; for though the place where the ſubſcription was 
made, and the premium given, was in a forergn country, yet that is not 
material; for the action that is brought is grounded on the promiſe, which is 
tranſitory and not local; and ſo it was adjudged where the defendant in 
conſideration of 10l. had inſured, that if the plaintiff's ſhip and goods did not 
come ſafe to London, he would pay 100l. Afterwards the ſhip was robbed 
on the ſea; and in an action brought for the 100l. the plaintiff had judg- 
ment, notwithſtanding the robbery or loſs was on the main ſea, and the 
ſubſcription out of the realm. Molloy, b. 2. c. 7. ſ. g; cites 7 Hen. 6, 14. in 
quare impedit; ; 34 Len. 8. Tit. 107 ; Mich. go, 31. Elia. 


5. Wu: the inſurance for the outward-bound voyage of a ſhip, and 
that for it's return, are underwritten by two different perſons, the riſque and 
obligation of the latter commences from the day and hour when the maſter 


begins to take in ballaſt or goods, though part of the former cargo be ſtill 


remaining on board. Ordin. of Stockh. 


6. In caſe the voyage be commenced, and the ſhip a little while after 
remains in port, the aſſured cannot break up the voyage, or unload the goods, 
to the effect of annulling the inſurance ; becauſe the inſurer hath begun to run 
a 72/que; in like manner as freight is entirely gained, when the freighter 
unloads the goods during the voyage.—2 Valin's Comm. 93. 


7. SEE 
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7. Str Africa, Amſterdam, At and From, Bilboa, Convoy, Departure, 
Deviation, End, Freight, Greenland, Lighter, Policy, Premium, Return, 
R1/que, Seaſon, Voyage, 


VVT 


Sex Intereſt, Intereſt or no Intereſt, Profit, Loſs, Riſque. 


COMMISSION OF MARQUE. 


1. S of puniſhments ſhall be inflicted on thoſe, who, contrary 

to the meaning of the one and twentieth article of the treaty of peace 
concluded at Breda, ſhall take commiſſion from enemies to ſeize. the ſhips of 
either ally or party, contrary to what is provided in the ſaid article.— 
Treaty with Holl. 1674. | 


2. SzvrRITx of puniſhments ſhall be inflicted upon thoſe, who ſhall _ 
take commiſſion from enemies to ſeize ſhips of either ally or party. — 
Treaty with France. 1075. 


3. No ſubject of either king ſhall aſk or take any commiſſion or letters of 
mart for arming any ſhip or ſhips to go a privateering in America, whether 
northern or ſouthern, from any prince or ſtate with which the other is in war; 
and if any perſon ſhall take ſuch commiſſion or letters of mart he ſhall be 
puniſhed as a pirate. Tyealy with France. 1686. 


4. SEE Capture, Colony, Hoſtility, Leiter 4 mo ene Privateer. 
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M ERCHANTS may be allowed to try their {kill in judging or 
conjecturing about the riſe or fall of the price of any commodity, 
provided no prejudice ariſe from 1t to the public, nor any frauds be committed. 
A covenant of this nature may be called a wager, rather than an inſurance. 
Goods will preferably be ſent to places where trade 1s neither limited nor 
cramped. Some perſons may loſe by a contract to deliver goods at a fixed 
time; on the other hand, others will be gainers; and as fuch bargains or 
wagering muſt draw the importation of more goods than otherwiſe could ” 
expected, they will always be of advantage to the public: nevertheleſs, 
would obſerve that no ſuch gaming ſhould be allowed of, in corn, or . 
neceſſary proviſions; as that a premium ſhould be given to have ſuch a 
quantity delivered at ſuch a price: nor ſhould any foreſtalling be allowed of, 
as the buying of wool, or other unwrought materials, neceſſary for home 
e | fabrics; 
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fabrics; much leſs ſhould theſe commodities be permitted to be exported : but 
all trading cities, on the other hand, ought to encourage, as much as 
poſſible, the importation of ſuch goods as are moſtly ſent out again. 
People taking too great latitudes, there was a reſtraint laid on theſe negotiations, 
as appears by a placart of Amſterdam, the date we cannot recollect: never- 
theleſs they are ſtill practiſed there, though the fulfilling ſuch engagements 
depends on the party's honour, as they are not by law bound to perform 
their covenants. Such contracts likewiſe were forbidden in 1746, at Ham- 


burgh.—1 Mag. 29, 30. 


2. AMONGST the great variety of commodities which at different times 
became the ſubjects of inſurance, it may be of ſome ule to ſubjoin the following 
liſts of thoſe which more commonly occur; and to arrange them in claſſes, 
diſtinguiſhing the greater orleſs 7;/que, to which they are liable, of /e damage: 
nevertheleſs, as much depends on the nature of the package, ſtowage, and 
ſundry other circumſtances, it is impoſſible to form ſuch claſſes with accuracy. 


CLass 1. Leaſt Hazardous. 
3. ALABASTER, Beads, Braſs, Bricks, Bugle, Bullion, Cane, Canvas: 


Coals, Coin and Medals, Copper, Copperas, Coral, Cork, Cowries, Culm, 
Deals, Elephants Teeth, Gold and Silver Plate, Horn Ware, Iron, Lead, 


Liquors (free from loſs or average by leakage, or bad caſks) Logwood, 
Mahogony, Marble, Maſts, Oil, Ores, Pewter, Pitch, Plank, Staves, Stone, 


Tar, Tiles, Timber, Tin, Wooden Ware. 


CLass 2. Common Hazardous. 


4. BRUSHEs, Butter, Candles, Cards, Catlings, Cattle (excluding the 
riſque of natural death) Chariots, China, Coaches, Cochineal, Crockery 
Feathers, Glaſs, Glue, Hair, Hats, Hogs Briſtles, Hops, Horſe Furniture, 
Hoſiery, Houſhold Furniture, Kelp, Leather Manufactures, Lime, Linens, 


Matts and Matting, Painters Colours, Parchment, Plaiſter of Paris, Quills, 


Rice, Roſin, Sedans, Silks, Slaves (uſually inſured“ free from loſs or average 
by trading in boats, and from inſurrettion under 5, and ſometimes under 10 per 


cent.” ) Soap, Tallow, Tarras, Tobacco Pipes, Tortoiſeſhell, Toys, Vellum, 


Vermicelli, Wax, Wearing-Apparel, Whalebone, Woollens, Yarn. 
Ciass. g. More Hazardous. 


5. FLAx, Hemp, Hides, Skins, Sugar, Tobacco (theſe fix articles, by 
the N. B. at the foot of the policy, are © free from average under 5 per cent. 


unleſs general or the ſhip be ſtranded : ut hides are now uſually inſured with 
a clauſe to be © free from average, unleſs general, and except the charges of 


Barilla, Brimſtone, 


waſhing and drying if damaged by ſea- water.). 


Books, Clock and Watch-Work, Cotton Wool, Drugs, Grocery and Spices in 


D d general, 
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general, Gums, Indico, Laces, Madder Roots, Maps Charts and Engravings, 
Nails, Needles, Orcheal, Paper, Pictures, Powder, Rags, Salt-Petre, Shu- 
mack, Skins (/ not packed in caſks) Smalts, Wool. 


CLASS 4. Moſt hazardous. 


6. Conn, Fiſh, Flour, Fruit, Salt, Seed (but theſe fix articles, by the 
N. B. at the foot of the policy, are © free from average, unleſs general, 
or the ſhip be ſtranded” ). Beans, Biſcuit, Bread, Gram, Malt, Meal, Peaſe, 
Starch (theſe articles, as retaining the nature of corn and flour, are alſo 
deemed free of average, as above). Alum, Aſhes, Brimſtone, Cheeſe, un- 
tarred Cordage, Gold and Silver Thread Lace, Hardware and Cutlery, Hay, 
Potatoes, Proviſions, Salt-Petre, Straw (theſe ought to be free of average 
as above, as being of a periſhable nature). 


7. NoTwiTHsTANDING there is, unqueſtionably, great difference in the 
riſque of damage and average, ariſing from the difference in the very nature 
of the ſeveral commodities enumerated in the foregoing claſſes; yet it may 
Fery often be obſerved, that not only no difference of premium is given, or 
equired, according to the commodity ; but the generality of underwriters 
ſeldom even enquire what kind of goods are meant to be inſured ? however 
the judicious know by experience, the importance of this queſtion ; and when 
a true anſwer can be obtained, regulate themſelves accordingly in regard to 
the premum, or refuſing to underwrite the policy.—In time of peace, it is a 


very common, and oſten a juſt remark, that © the amount of the averages or 
partial loſſes 1s greater than that of the total loſſes.“ 


8. In reſpect of the different natures of commodities, conſideration is due, 
not only as they are in them/elves more or leſs ſubje& to damage, but as they 
are alſo liable to cauſe damage to each other : when this is the caſe, a ſtrict enquiry 
ſhould be made as to their package, and eſpecially their towage ; which may 

ſometimes be even fraudulently made :—for, it has often happened that, 
without any accident at ſea, heavy averages, owing to bad package and 
ſtowage only, have been demanded, and paid by inſurers : and it is a queſtion 
worthy of attention, whether ſuch averages (on goods damaging each other) 
come within the conſtruction of the indemnity intended by an inſurance ? 
and whether the loſs or damage occaſioned to one commodity by another, 
(even if unavoidable, and not arifing from the ſtowage) ought not in equity to 
be borne (if to be borne at all by inſurers) equally, or in a reaſonable 
proportion, by both; in. like manner as when ſhips run foul of each other :— 
(ſee Running Foul) for, why ſhould a proprietor, or inſurer, of one kind 
of merchandiſe, very little hazardous, and properly and carefully packed, 
ſhipped, and ſtowed, ſuffer: a great, perhaps a total loſs, occaſioned to it 
| merely by another, which is not only in it's nature dangerous; but has alſo, 
it may be, been packed, or ſtowed in ſuch a manner, as that the miſchief to 
the former was from che mere uſual motion of, and water made by, 10 
veſſe 
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veſſel, certain and ꝛnevitable. For inſtance, water paſling from coats 
ſhipped in bulk; from copperas ; the leakage from liquors, as aqua-fortis, 
&c.; the melting of butter, tallow, &c. have often cauſed great damage to 
corn, hemp, and other goods in the ſame {hip.—When the hurt ariſes evi- 
dently from the ſlowage, and might otherwiſe have been avoided, the maſter 
ought unqueſlionably to make the indemnification, not the inſurers ; yet, I 
have known conſiderable averages paid by them on ſuch occaſions, 


9. For the reaſons above intimated, 1t would be proper in all caſes where 
ic may be practicable, and that the kind of goods, or the principal part of 
them, intended to be infured are known to the inſured, to have them 
mentioned /þecrfically in the policy :—and a difference of premiums ought 
always to be made, according to the different nature of the commodity ; 
for it is ſurely very abſurd to make no diſtinction.— Aſſureds and brokers 
will however frequently make a diſtinction of underwriters, in allotting the 
leaſt hazardous commodity to their favourites, or to the cautious ; and the 
more hazardous to the incautious and indolent. 


10. SEE Accident, Average, Bargain, Cattle, Corn, Damage, Event, 


Goods, Intereſt, Periſhable-Commoiities, Stocks, Stowage, Stranded, Unleſs, 
Wager. 


COMMUNITY, 


1. 3 the goods contracted for being brought to the ſhip, in a lighter, 
barge, &c. the community betwixt ſuch goods and the ſhip, and ſuch 
goods as were already on board, commences from the time of their being 
ſhipped in barges.—[ V. B. This 2s not conſonant with any other ordinance. 
This connection betwixt the ſhip and cargo is in force whilſt they remain 
together, but ceaſes upon the goods being landed at the appointed port, out 
of the ſhip, or the lighters, or boats belonging to it; and every part of the 
goods when brought aſhore in a proper place, is immediately clear of the 
connection; fo that it has nothing to claim from the other goods or ſhip, for 
any ſubſequent damages happening to it, and likewiſe contributes nothing to 
any that may afterwards .happen to them. The connettion betwixt ſhip 
and cargo likewiſe ceaſes when, after any average-damages, ſhe happens to be 
loſt, by misfortunes merely accidental, or ſails to another place. But if the 
maſter, for ſaving the cargo, and preventing greater damage, ſhall, after the 
uſual conſultation, defignedly run the ſhip aſhore, and thereby the cargo is 
ſaved, but the: ſhip utterly loſt and beaten to pieces, the average-connettion 
ſhall remain good, and the goods thus ſaved contribute to the ſhip. Should 


the ſhip remain whole, the maſter is, without delay, to uſe the beſt means for 


getting it afloat again; but if this ſhould not be compaſſed within two 
months, the connection ceaſes, and the goods are no longer bound to contri- 


bute to the damages of the ſhip, unleſs the maſter, for weighty conſiderations, 
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has aſked and obtained from proper perſons a protongation of that term.— 


Ordin. of Konig [b. 


2. SEE Contribution, General Average, Pilaw. 


CAJON: A: 00-3 


—_ the year 1720, the two companies of aſſurance, that of the Royal- 
Exchange Aſſurance headed by the Lord Onſlow, and that of the 
London Afſurance by the Lord Chetwynd, firſt had their eſtabliſnment.— 
Thoſe who projected them had been very induſtrious to beſpeak the counte- 
[nance of the houſe of commons; for which they had cauſed two letters to 
be printed, and given to the members : but theſe and all other ſolicitations 
having proved ineffectual, the managers for the two companies had recourſe 
to other expedients; and underſtanding that the c:vil {ſt was conſiderably in 
arrear (for which no proviſion had been, or could conveniently be made by 
the parliament, becauſe the grand committee of ſupply had been inadvertently. 
diſmiſſed) they offered to the miniſtry 600,000l. towards the diſcharge of that 
debt, in caſe they might obtain the King's charter, with the parliamentary 
ſanction for the eſtabliſhment of their reſpective companies. The miniſtry 
being at a loſs for means to pay the civil liſt debt, readily embraced the 
offer; and Mr. Craiggs having the day before prepared the leading members, 
of the houſe of commons, Mr. Aiſlabie preſented, May the 4th, to the houſe, 
the following meſlage. “His Majeſty having received ſeveral petitions 
from great numbers of the moſt eminent merchants of the city of London, 
* humbly praying, that he would be graciouſly pleaſed to grant them letters 
* patent for erecting corporations to allure ſhips and merchandiſe ; and the 
* ſaid merchants having offered to advance and pay a conſiderable ſum of 
* money for his Majeſty's uſe, in caſe they may obtain letters patent accord- 
* ingly: his Majeſty being of opinion, that erecting two ſuch corporations, 
* excluſive only of all other corporations and ſocieties for aſſuring of ſhips 
* and merchandiſes, under proper reſtrictions and regulations, may be of 
great advantage and ſecurity to the trade and commerce of the kingdom, is 
* willing and deſirous to be ſtrengthened by the advice and aſſiſtance of this 
* houſe in matters of this nature and importance. He therefore hopes for 
* their ready concurrence, to ſecure and confirm the privileges his Majeſty 
* ſhall grant to ſuch corporations, and to enable him to diſcharge the debts of 
„his civil government, without burdening his people with any new aid or 
* ſupply. *——Purſuant to the meſſage, a bill was brought in to enable his 
Majeſty to grant letters of incorporation to the two companies: ſo that 


2. By Stat. 6 Geo. 1. c. 18.—His Majeſty was impowered to grant two 
charters for aſſurance of ſhips and merchandiſe, &c. and to incorporate the 
adventurers, in conſideration of the before-mentioned ſum of money by them 
to be advanced: S. 1. It ſhall be lawful for his Majeſty, by two charters, 
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to grant ſuch perſons who ſhall be named therein, and admitted as members 
into the ſaid corporations, {hall be each a ſeparate body, politic and corporate. 
for the aſſurance of {hips and merchandiſes, at ſea, or going to lea, or for 
lending money upon bettomry :—and the ſaid corporations {hall have power 
to chuſe their governors, directors, and other officers; and the governors 


and directors ſhall continue in their office for three years. and, in cale of 


death or removal, be ſupplied as ſhall be preſcribed in the charters; and 
each of the ſaid corporations ſhall be capable by law to purchaſe lands not 
exceeding 1,000. per annum. S. 4. Each of the two corporations ſhall be 
obliged to cauſe ſuch ſtock of ready-money to be provided, as ſhall be ſuffi- 
cient to anſwer all juſt demands for loſſes, and ſhall ſatisfy all ſuch demands; 
and in caſe of refuſal or neglect, the parties aſſured may bring action of 
debt, &c. in any of his Majeſty's courts of record at Weſtminſter, in which 
the plaintifls may declare, that the ſame corporation 1s indebted to them in 
the monies demanded, and have not paid the fame according to this att. 


S. 5. To the end that the ſum of 300,000l. may be raiſed by each of the ſaid 


companies, and duly paid into the exchequer towards the diſcharge of the 


civil liſt debt (in conſideration of the advantage that will reſult to the reſpec- 
tive companies from their charters) and that ſufficient proviſion of money may 
be made for anſwering juſt demands, and that the corporations may be enabled 
to lend money on botlomry, or to advance money on parliamentary ſecurity, 
cach of the ſaid companies ſhall be obliged, by virtue of this act, and of the 
reſpective charters, to raiſe ſuch ſum of money, as his Majeſty ſhall therein 
direct, not exceeding 1,500,000]. within ſuch time, and in ſuch proportions and 
manner, as by the ſaid charters {hall be appointed. S. 6. The corporations, 
in general courts, may raiſe ſuch capital ſtocks, either by taking ſubſcriptions 
of particular perſons, or by calls of money from their members, or by ſuch 


other ways as to ſuch general courts ſhall ſeem expedient; and all ſubſcribers 


{hall have a ſhare in the capital ſtock, and ſhall be admitted members; but no 
perſon {hall be entitled to any greater ſhare in the ſtock, than the money 
which they ſhall have paid. ——S. 7. The corporations ſhall have power, in 
their general courts, to call in from their members any further ſums, as ſhall 
be adjudged neceſſary; and, in caſe any member ſhall refuſe to pay his ſhare 
at the times appointed by notice in the Gazette and upon the Royal-Exchange, 
the corporation may not only ſtop the dividends payable to ſuch member, but 
alſo ſtop the transfers of the ſhares of ſuch defaulter, and charge him with 
intereſt at eight per cent. per ann.—and, if the principal and intereſt ſhall be 
unpaid three months, the corporations, or their courts of direQtors, may 
authoriſe perſons to ſell ſo much of the ſtock of ſuch defaulter, as will ſatisfy 


the ſame; and the money ſo called in ſhall be deemed capital ſtock :—never- 


theleſs, the corporations in a general court may cauſe any ſums called in to 
be divided amongſt the then members, and the ſhares in the capital ſhall be 
proportionably abated. S. 8. For enabling the corporation to lend money 
on parliamentary /ecuritzes, they ſhall have power to borrow money upon 
bonds, under their common ſeal, at ſuch intereſt, for any time not leſs than 
ſix months, as they ſhall think fit, ſo as the principal ſhall not exceed the 
Se: principal 
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has aſked and obtained from proper perſons a prolongation of that term.— 


Ordin. of Kong ſb. [Fe Hs N 


2. SEE Contribution, General Average, Pilaw. 


_ 0 8. ST. 

15 8 the year 1720, the two companies of aſſurance, that of the Royal- 

Exchange Aſſurance headed by the Lord Onſlow, and that of the 
London Aſſurance by the Lord Chetwynd, firſt had their eſtabliſhment.— 
Thoſe who projected them had been very induſtrious to beſpeak the counte- 
[nance of the houſe of commons; for which they had cauſed two letters to 
be printed, and given to the members : but theſe and all other ſolicitations 
having proved ineffectual, the managers for the two companies had recourſe 
to other expedients; and underſtanding that the cv {ſt was conſiderably in 
arrear (for which no proviſion had been, or could conveniently be made by 
the parliament, becauſe the grand committee of ſupply had been inadvertently 
_ diſmiſſed) they offered to the miniſtry 600,000l. towards the diſcharge of that 
debt, in caſe they might obtain the King's charter, with the parliamentary 
ſanction for the eſtabliſhment of their reſpective companies. The miniſtry 
being at a loſs for means to pay the civil liſt debt, readily embraced the 
offer; and Mr. Craiggs having the day before prepared the leading members, 
of the houſe of commons, Mr. Aiſlabie preſented, May the 4th, to the houſe, 
the following meſlage. * His Majeſty having received ſeveral petitions 
* trom great numbers of the moſt eminent merchants of the city of London, 
* humbly praying, that he would be graciouſly pleaſed to grant them letters 
* patent for erecting corporations to allure ſhips and merchandiſe ; and the 
* ſaid merchants having offered to advance and pay a conſiderable ſum of 
money for his Majeſty's uſe, in caſe they may obtain letters patent accord- 
* ingly: his Majeſty being of opinion, that erecting two ſuch corporations, 
* excluſive only of all other corporations and ſocieties for aſſuring of ſhips 
and merchandiſes, under proper reſtrictions and regulations, may be of 
great advantage and ſecurity to the trade and commerce of the kingdom, is 
* willing and deſirous to be ſtrengthened by the advice and aſſiſtance of this 
e houſe in matters of this nature and importance. He therefore hopes for 
* their ready concurrence, to ſecure. and confirm the privileges his Majeſty 
„ ſhall grant to ſuch corporations, and to enable him to diſcharge the debts of 
his civil government, without burdening his people with any new aid or 
„ ſupply. *——Purſuant to the meſſage, a bill was brought in to enable his 
Majeſty to grant letters of incorporation to the two companies: ſo that 


2. By Stat. 6 Geo. 1. c. 18.—His Majeſty was impowered to grant two 
charters for aſſurance of ſhips and merchandiſe, &c. and to incorporate the 
adventurers, in conſideration of the before- mentioned ſum of money by them 
to be advanced :;——S, 1. It ſhall be lawful for his Majeſty, by two charters, 
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to grant ſuch perſons who ſhall be named therein, and admitted as members 
into the ſaid corporations, ſhall be each a ſeparate body, politic and corporate. 
for the aſſurance of ſhips and merchandiſes, at ſea, or going to lea, or for 
lending money upon bottomry and the ſaid corporations {hall have power 


to chuſe their governors, directors, and other officers; and the governors 
and directors ſhall continue in their office for three years. and, in cale of 
death or removal, be ſupplied as ſhall be preſcribed in the charters; and 


each of the ſaid corporations ſhall be capable by law to purchaſe lands not 
exceeding 1,0001. per annum. S. 4. Each of the two corporations ſhall be 
obliged to caule ſuch ſtock of ready-money to be provided, as ſhall be ſuffi- 
cient to anſwer all juſt demands for loſſes, and ſhall ſatisfy all ſuch demands; 
and in caſe of refuſal or neglect, the parties allured may bring action of 
debt, &c. in any of his Majeſty's courts of record at Weſtminſter, in which 
the plaintifls may declare, that the ſame corporation 1s indebted to them in 
the monies demanded, and have not paid the fame according to this att. 


S. 5. To the end that the ſum of 300,000l. may be raiſed by each of the ſaid 


companies, and duly paid into the exchequer towards the diſcharge of the 


civil liſt debt (in conſideration of the advantage that will reſult to the reſpec- 
tive companies from their charters) and that ſufficient proviſion of money may 
be made for anſwering juſt demands, and that the corporations may be enabled 
to lend money on bottomry; or to advance money on parliamentary ſecurity, 
cach of the ſaid companies ſhall be obliged, by virtue of this act, and of the 
reſpective charters, to raiſe ſuch ſum of money, as his Majeſty ſhall therein 


direct, not exceeding 1,500,000l. within ſuch time, and in ſuch proportions and 


manner, as by the ſaid charters ſhall be appointed. S. 6. The corporations, 
in general courts, may raiſe ſuch capital flocks, either by taking ſubſcriptions 
of ee perſons, or by calls of money from their members, or by ſuch 


other ways as to ſuch general courts ſhall ſeem expedient; and all ſubſcribers 


{hall have a ſhare in the capital ſtock, and ſhall be admitted members; but no 
perſon {hall be entitled to any greater ſhare in the ſtock, than the money 
which they ſhall have paid. S. 7. The corporations ſhall have power, in 
their general courts, to call in from their members any further ſums, as ſhall 


be adjudged neceſſary ; and, in caſe any member ſhall refuſe to pay his ſhare 


at the times appointed by notice in the Gazette and upon the Royal-Exchange, 


the corporation may not only ſtop the dividends payable to ſuch member, but 
alſo ſtop the transfers of the ſhares of ſuch defaulter, and charge him with 
intereſt at eight per cent. per ann.—and, if the principal and intereſt {hall be 
unpaid three months, the corporations, or their courts of directors, may 
authoriſe perſons to ſell ſo much of the ſtock of ſuch defaulter, as will ſatisfy 
the ſame ; and the money ſo called in ſhall be deemed capital ſtock :—never- 
theleſs, the corporations in a general court may cauſe any ſums called in to. 
be divided amongſt the then members, and the ſhares in the capital ſhall be 
proportionably abated. S. 8. For enabling the corporation to lend money 
on parliamentary /ecuritzes, they ſhall have power to borrow money upon 
bonds, under their common ſeal, at ſuch intereſt, for any time not leſs than 
{x months, as they ſhall think fit, ſo as the principal ſhall not exceed the 
E e principal 
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principal monies then owing to them on ſuch parliamentary ſecurities; and 
ſuch bonds ſhall not be chargeable with ſtamp duties.——S. 9. The fares in 
the capital /tock ſhall be transferable and diviſible; and their bonds ſhall be 
aſſignable and recoverable, as his Majeſty by the charters ſhall preſcribe ; and 
the capital ſtock ſhall be adjudged a perſonal, and not a real eſtate, and ſhall} 
go to the executors, and not to the heir. S. 10. The ſtock ſhall be exempted 
from taxes, and no governor, director, or other ofhcer of the corporations, 
{hall for that cauſe be diſabled from being a member of parliament, nor in 
reſpect of ſuch ſhare be liable to be a bankrupt ; and no ſtock in the corpo- 
rations ſhall be ſubjett to foreign attachment by the cuſtom of London, or 
otherwile. S. 11. His Majeſty, by the ſaid charters, may grant to each 
of the corporations power to make by-laws, and ſuch further powers relating 
to the aſſurance of his, &c. or lending money upon bottomry, as to him ſhall 
ſeem meet. S. 12. All other corporations, and all hartnerſhips for aſſuring 
ſhips or merchandiſes at fea, or for lending money upon bottomry, ſhall be 
reſtrained ſrom underwriting any policies, or making any contracts for 
aſſurance of ſhips or merchandiſes at ſea, or going to fea, and from lending 
money by way of bottomry; and if any corporation, or perſons acting in 
ſuch partnerſhip (other than one of the two corporations to be eſtabliſhed) 
ſhall underwrite any ſuch policy, or make ſuch contract for aſſurance of ſhips, 
&c. or agree to take any premium for ſuch policies, every ſuch policy ſhall 
be void, and every ſum ſo underwritten ſhall be forfeited, and may be reco- 
vered, one moiety to the uſe of the crown, the other to the perſon who ſhall 
ſue for the fame in any court of record at Weſtminſter. And if any corpo- 
ration, or perſons atting in ſuch partnerſhip, agree to lend money by way 
of bottomry contrary to this act, the ſecurity ſhall be void, and ſuch agree- 
ment ſhall be adjudged an uſurious contract: nevertheleſs, any particular 
perſon ſhall be at liberty to underwrite policies, or may lend money by way of 
bottomry, ſo as the ſame be not on the account or r1/que of a corporation, or of 
perſons acting in partnerſhip. S. 13. If any perſon ſhall forge the common 
ſeal of either of the corporations, counterfeit or alter any policy or obligation 
under the common ſeal, or ſhall offer to diſpoſe of, or pay away, any ſuch 
counterfeited or altered policy, &c. knowing the ſame to be ſuch, or ſhall 
demand the money therein contained, of either of the corporations, knowing 
ſuch policy, &c. to be counterfeited, &c. with intent to defraud the corpo- 
ration,-or any other perſon, ſuch offender, being convitted, ſhall be guilty of 
felony, without benefit of clergy.——S. 14. No perſon ſhall be capable of 
being elected governor, ſub-governor, deputy-governor, or director of either 
of the ſaid corporations, during the 'time he ſhall be governor, &c. of the 
other corporation ; and, if any governor, &c. or member of either of the ſaid 
corporations, having any ſhare in the capital ſtock of that corporation, ſhall 
in his own name, or in the name of any other, purchaſe any ſhare in the ſtock 
of the other corporation, the ſhare ſo purchaſed ſhall be forfeited ; one moiety 
to the uſe of his majeſty, the other to the proſecutor, to be recovered as 
| before mentioned. ——S. 15. Upon three years notice to be printed in the 
Gazette, and affixed upon the Royal-Exchange, by authority of parliament, 
| | al 
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at any time within chirty-Oone years, to be reckoned from the dates of the two 
charters, and upon payment by parliament to the corporations of the-ſums of 
300,000]. which the corporations were to pay to his Majeſty, without intereſt, 

the corporations ſhall ceaſe; and any vote of the houſe of commons, fi -aified 
by the ſpeaker in writing, to be inſerted in the Gazette, and affixed on the 
Royal- -Exchange, ſhall be deemed ſufficient notice. S. 16. If, after the 
expiration of chirty-one years, his Majeſty ſhall judge the further continuance 
of the ſaid corporations to be hurtful to the public, it ſhall be lawful, by letters 
patent under the great ſeal, to make void the ſame corporations; and the ſame 
{hall become void accordingly, without any inquiſition, ſcire facias, &c. 
S. 17. In caſe the corporations ſhall be redeemed within thirty-one years, or 
be revoked by letters patent aſter thirty-one years, the ſame corporations, or 
any corporation, with like powers, &c. ſhall not be grantable again. 
S. 18 to 25, not material. S. 26. It ſhall be lawful for the South-Sea 
company, and for the Eaſt-India company, to lend on the bottom of any ſhip, 
and on the goods on board any ſhip in the ſervice of the ſaid companies 
reſpectively, to any captains, or other perſons employed in the ſervice of the 
companies, any money by way of bo!tomry, this act notwithſtanding. 
S. 27, 28, not material. S. 29. It any governor, or member of either of 
the corporations, ſhall, on account of the ſaid corporations, lend to his Majeſty 
money by way of loan, or anticipation on any part of the revenues, other 
than ſuch funds on which a credit of loan ſhall be granted by parliament, the 
ſaid governor, &c. or other members conſenting to ſuch loan, being convicted 
thereof, ſhall forfeit treble the value of the ſums ſo lent ; one fifth part to the 
informer, to be recovered in any court of record at Weſtminſter, by attion of 


debt, &c. and the reſidue to be diſpoſed of to public uſes, as ſhall be directed 


by parhament. 


3. By Stat. 7 Geo. 1. c. 27. 1. 26.— The corporation called the "For 
Aſſurance, having paid into the exchequer 111,250l. in part of g00,000l. and 


having covenanted to pay 38,7 fl. the further part thereot in three months; 
and the corporation called the Royal-Exchange Aſſurance, having done the 
like, the reſidue of the ſaid ſums, amounting together to $00,000]. ſhall 


be releaſed. 


4. By Stat. 8 Geo. 1. c. 15. . 25.— Where the · Royal. Exchange · A ſuirance | 


and the London-Aſſurance are ſubjected to pay double damages beſides coſts, 
the plaintiffs ſhall recover againſt them only ſingle damages and coſts. 


5. By Stat. 11 Geo. 1. c. 30. 1. 43. —On all actions of debt againſt either 


of the corporations, called the Royal-Exchange-Aſſurance and the London- 


Aſſurance, upon any policies under the common ſeal, for the aſſuring of any 
ſhip or merchandiſes at fea, or going to ſea, it ſhall be lawful for the ſaid 
corporations to plead generally, that they owe nothing to the plaintiff; and in 
all actions of covenant againſt either of the ſaid corporations upon any policy 
under the common ſeal for the aſſuring any ſhip or merchandifes at ſea, or 
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going to ſea, it ſhall be lawful for each of the corporations to plead generally, 
that they have not broke the covenant in ſuch policy contained; and, if 
thereupon iſſue be joined, it ſhall be lawful for the jury to give ſuch part only 
of the ſum demanded, if it be action of debt, or ſo much in damage, if it be an 
action of covenant, as it ſhall appear upon the evidence, that the plamtift 
ought 1n juſtice to have. S. 44. When any veſlel or merchandiſes ſhall be 
inſured, a policy duly flamped ſhall be iſſued or made out, within three days at 
furtheſt ; and the zn/urer, negletting to make out ſuch policy, ſhall for/ezt 1001. 
to be recovered and divided as other penalties may be, by the laws relating to 
the ſtamp duties; and all Hromiſſory notes for aſſurances of * or merchan- 
diſes at ſea, or going to ſea, are declared void. 


6. REMaARXKs.—lt is well known that each of theſe companies raiſed about 
450,000]. the London being compoſed of 36,000 ſhares at 12451. and the Royal 
of 4,500 ſhares at 100l. each: ſo that after having paid to the government 
each 150,000]. for their charter, they remained with a capital of about 
300,0001. each, under the care of their directors, to be diſpoſed of for the 


| benefit of the proprietors : which ſums they have kept employed ever ſince in 


loans to the government, and upon private pledges, ſo as to enable them to 
make certain yearly dividends, and to be always ready to ſatisfy the demands 
of any perſons who make inſurances with them, whenever the premums 
which they have gained are inſufficient to do it :—and as the act gives them 
leave to raiſe in the whole 1,500,000l. each, which 1s 1,050,000l. more for each 
company; all this together makes a good ſecurity for what inſurances are 
made with them. By the price which the ſhares of each company bear at 
market we may judge what opinion the publick has of the value of their ſtock. 
This price, however, will always be chiefly regulated' by the market price of the 
other ſtocks, and by the advantage or intereſt which the government ſecurities 


afford comparatively with the dividends which theſe companies make: —at pre- 


ſent the London-Aſſurance company makes a dividend of 128. per ſhare, which 
on it's original value of 121. 108. is 4]. 16s. per cent.: and, notwithſtanding the 
high terms at which government raiſes money during the preſent war, this com- 

pany's ſhares even now ſell at about 1151. each, which produces full 5 per cent. 
to the purchaſers. The other company makes a dividend of 4l. per 
cent. on their capital; and their ſhares ſell at about 76l. each. The capital of 
450,000l. in hand, received from the proprietors, and a power to call for 
1,050,000]. more, with all the premiums not run off (which in courſe muſt be 
kept back) is a fund much ſuperior to what any eſtabliſhment of this nature in 
neighbouring ſtates has afforded, or is likely to afford. Nor can it be expe&- 
ed that any company abroad ſhould meet with a ſucceſs even equal to that 
which theſe companies have had; or that it would be worth the while for 
any new one at home to give more than 150,000]. for a charter. Hence if 

no very extraordinary events happen, and the ſame good management is kept 
up, theſe may ſtill be companies of long ſtanding, beneficial to their propri- 

etors, and yet more ſo to the trade of England in general; for which it is 

n much better to have two ſuch capital offices, than one; beſides the 

| great 
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great number of ſubſtantial private perſons that are to be found in London to 
inſure with. 


7. Is France, beſides the ſeveral companies, or chambers of inſurance, 
there is another form of ſociety more common, which may be called ſocielè en 
commendite, as having a fund compoſed of a fixed number of actions of a 
certain value, which are paid for in ready money by the purchaſers of them: — 
ſometimes no money 1s depoſited, eſpecially in the maritime places, where the 
purchaſers of the attions, whoſe faculties are known, become jointly obligated 
for each other. Dict. du Citoyen.——There are alſo in Paris and ſeveral other 
places in France ſecret partnerſhips for aſſurance, called ſocietes anonimes. 
—2 Valin's Comm. 153. 


8. SEE Bottomry, Chamber of Aſſurance, Fire, Lives, London-Aſſurance- 
Company, Policy, Royal-Exchange Afſurance-Company, Society. 


CON C:E . 


1. ee of circumſtances, in matters of inſurance , eſpecially | 


in time of war, is ſo conſtantly practiſed ; the temptations to it are 
ſo great; and the impoſitions, indeed the robberies, to which inſurers, in 
England, are thereby daily ſubje&, are ſo various and enormous, that I 
venture to ſay that, without the eſtabliſhment of ſome ſuch methods of pre- 
vention, detection, and puniſhment, as have been intimated in the Prelim. 
Diſc. p. 20 and 35, © the condition of an inſurer of the city of London will 
become, notwithſtanding his utmoſt ſkill, prudence, and precaution, beyond 
meaſure perilous and remedileſs :”—for, the manner of proceeding with reſpect 
to theſe affairs, by courſe of law, inſtead of affording redreſs, only tends, on 
the whole, to promote the practice of deceit and fraud, as hath been ſufficiently 
ſhewn 1n the ſaid diſcourſe, p. 15 to 20, and other parts thereof. 


2. By the date inſerted on underwriting a policy compared with the dates 


of letters, facts, and events which happen afterwards, and muſt be proved, it 


will appear whether there is any reaſon to ſuſpett that the inſured knew or has 


concealed any circumſtance which he ought to have diſcovered to the inſurers : 
for, if he has not, all inſurances not prohibited by law hold good in England, 


notwithſtanding the arrival, or loſs of the ſhip, at the time of making them :— 
and there are many inſtances of ſhips being arrived in the river Thames, and 
even advice of their arrival received by other people in London, at the time 
the policy was underwritten, without the inſurers being obliged to return the 
premium : on the other hand they muſt pay a loſs, if they cannot prove the 
inſured knew of it, or had reaſon to believe it, which he did not communicate 
to them. What follows will fully explain the nature and Heck of conceal- 
ment in contracts of inſurance. 


Ff | 3. Cast, 
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3. CasE.—lI. S. having a doubt iful account of his thip that was at ſea, viz. 
that a ſhip, deſcribed lie his, was taken, inſured her without any information 
to the inſurers of what he had heard, either as to the hazard or circumſtances, 
which might induce him to believe that his ſhip was in great danger, if not 
actually loſt. —Fhe inſurers bring a bill for an injunction and to be relieved :— 
and Lord Macclesfield decreed the policy to be delivered up with coſts, but 
the premium to be paid back and allowed out of the coſts : and his lordſhip 
faid, that the inſured has not dealt fairly with the infurers ; that he ought to 
have diſelaſed to them what intelligence he had of the ſhip's being in danger, 
and which might induce at leaſt to fear that it was loſt, though he had no 
certain account ; for if this had been diſcovered, it is impoſſible to think, 
that the inſurers would have inſured the ſhip at ſo ſmall a premium as they 
have done; but either would not have inſured it at all, or would have inſiſted 
on a larger premium; ſo that the concealment of this intelligence is a fraud. — 


2 Equ. Abr. 635. . Trin. 1723.—2 P. Mill. 170.—Dacoſta v. Scanderet. 


4- Cask. On the 2zth of Auguſt 1740, the defendant underwrote a policy 
from Carolina to Holland. It Appen chat the agent for the plaintiff had on the 
23d of Auguſt received a letter from Cowes, dated the 21ſt gf Auguſt wherein it 
was ſaid, © the 12th of this month I was in company with the ſhip Davey (the 
* ſhip in queſtion) at twelve in the night loſt fight of her all at once; the 
© captain ſpoke to me the day before that he was leaky, and the next day we 
* had a hard gale.” —The ſhip, however, continued her voyage till.the 19th 
of Auguſt, when ſhe was taken by the Spaniards ; and there was no pretence 
of any knowledge of the actual loſs at the time of the inſurance, but it was 
made 1n conſequeace of a letter received that day from the plaintiff abroad, 
dated the 27th of June before. Several brokers were examined, who proved 
that the agent ought to have dz/clo/ed the letter; for either the defendant 
would not have underwrote, or would have inſiſted on a higher premium.— 
And the C. J. was of that opinion; and declared, that as theſe are contracts 
on chance, each party ought to know ail the circumſtances and he thought 
it not material that the loſs was not ſuch an one as the letter imported; for 
thoſe things are to be conſidered in the ſituation of them at the time of. the 
contract, and not to be judged of by ſubſequent events: he therefore thought 
it a ſtrong caſe for the defendant, and the Jury found CBS —Stran. 
1183. 16 Geo. 2 eaman v. Fonnereau. 


. Cart —This was an action upon the caſe ban upon a policy of 
inſurance, in which the plaintiff deelared, that Giles Rooke, on the 5th of 
October 1741, cauſed to be made a policy of inſurance, in the name of Caleb 
Smith, at and from South-Carolina to Cowes, upon the ſhip Polly, whereof 
was maſter, William Henry, intereft or no intereſt, free from average, and 
without benefit of "ſalvage ; without further account to be given by the affured 
for the fame; at and after the rate of x]. 138. per cent. and in caſe of loſs, the al- 
ſured to abate 2l. per cent.—And the ſaid Giles averred, that the faid policy of 
allurance was ſo made as aforeſaid, in the name of the ſaid Caleb Smith, on the 
| account 
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account and riſque of the Sal Giles; and that the ſaid Giles, at the time of 
making thereof, was ſolely intereſted therein: that the ſhip firſt arrived at 
South-Carolina, and on the 12th day of July 1741, failed from thence for 
Cowes, and on the 18th of July was taken as a prize by the Spaniards.— 
There was another count for gl. 15s. for money had and received by the 
defendant, for the uſe of the plaintifl. Damages laid 100l.— The defendant 
pleaded the general iſſue, non aſſumpſit, and iſſue was thereon joined. —Upon 
this caſe, it was clearly taken at the trial before Lee, C. J. without any 
objection or queſtion made upon it, that the plaintiff was well entitled to 
maintain this action upon the policy of inſurance made in the name of Caleb 
Smith, who was the policy-broker employed to procure the inſurance, he 
having, by indorſement upon the policy, acknowledged and declared that the 


policy was made in his name upon the account, and for the ſole benefit and 


riſque of the plaintiff ; and Smith was allowed without any objection, to prove 


the underwriting by the defendant, and his own indorſement. In this caſe, 
the defence inſiſted on for the defendant underwriting this policy was, that the 
plaintiff had been informed by a letter wrote from Carolina, by a ſhip called 
the Collet, to one Mr. Crockatt, that the Polly, the {hip inſured, had failed 
ten days or a fortnight from Carolina, before the ſhip Collet, and that the ſhip 
Collet had arrived in England about /even days before the inſurance was made, 

and that the plaintiff had not informed the defendant of this, which was in- 
fiſted on to be a fraud in the plaintiff ſufficient to diſcharge the defendant of 
this inſurance, it being, as was inſiſted, a ſettled and eſtabliſhed rule that, 
on making an inſurance, © all material circumſtances, relating to the adventure, 
ought to be diſcloſed to the inſurer, for him to judge upon; and the C. J. 
allowed this rule, and declared his opinion, that the concealment inſiſted 
on was a ſufficient circumſtance to diſcharge the defendant from the policy; 


for he ſaid, that theſe contracts are made upon a mutual faith and credit; 


and that to conceal fuch circumſtances, which may make any difference in the 
adventure, is fraudulent ; for the inſurer ought to have the advantage of 
judgment upon them; and that where there 1s ſuch concealment, the 
inſurance ought not to bind. But the defendant not being able to make out 
this fact to the ſatis faction of the jury, the plaintiff had a verdict. N. B. 
In this caſe the inſurance was a re-afſurance; and it was ſaid by ſeveral 
policy-brokers, that where policies are made, intereſt or no intereſt, it is 
generally in ſuch caſes of re- aſſurances.— Dick. Tr. and Com. + 149, 16th of 
December 1743, at Guildhall. —Rooke v. Thurmond. 


6. Ken en bu pounds vas inſured on the ſhip called the 


St. Clair, prize to the Neptune, and on her cargo, between the 6th and 8th of 
September 1758, at and from Naples to Leghorn, warranted free of average, 


unleſs general, at fix guineas per cent. premium, and in caſe of loſs, to abate 
two per cent. as uſual. —The. plaintiff in his declaration averred, that the ſhip 


before making the aſſurance, to wit, on the 3d day of Auguſt 1758, was in 


good ſafety at Naples; with the like averment as to the goods, and the 
property of them; and that the ſhip on the ſame day departed from Naples 
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on her voyage towards Leghorn, and on the 25th of Auguſt was taken as a 
prize by the French, and wholly loſt to the proprietor. —The diſtance from 
Naples to Leghorn is computed about ſixty leagues, and the voyage may be 
made, if the winds are fair, in {wo days; ſo that the conſtant uſage is when a 
policy 1s tendered to the underwriters, to inſure for ſo ſhort a voyage, to 
inform them of a certainty when the ſhip was ſafe in port, leſt ſhe ſhould 
be taken before ſhe is underwrote, or be a miſſing ſhip at the time of under- 
writing her: in the latter caſe many underwriters will not for any conſideration 
underwrite a miſſing ſhip, and ſuch as do, always expect and receive a 
premium, which they conſider as adequate to the riſque. About the latter 
end of Auguſt 1758, Mr. Butler, a policy-broker, received orders from 
Mr. Richard Willis, to inſure 1,000l. on the ſhip and cargo for the voyage in 
queſtion, and to give a premium of per cent. but as he could not give 
any certain account when the ſhip was ſafe in port, he could not get the 
inſurance done, either by the private underwriters, or at the public offices, 
although he offered ten guineas per cent. whereof he adviſed Mr. Richard 
Willis, his principal. On the 6th day of September 1758, Mr. Richard 
Willis applied again to the policy-broker, and informed him, that he had 
received advice from the plaintiff, Mr. Livewell Green, his correſpondent at 
Naples, that the St. Clair had put to ſea, but by ſtreſs of weather, was drove 
back to Naples, and was ſafe in port there on the 8th of Auguſt : whereupon 
the policy-broker, in the preſence of Mr. Willis, wrote down in his broker's 
book as follows: © In Naples the 8th of Auguſt, 1, oool. on the ſhip and cargo 
„ valued, St. Clair, prize to the Neptune, Green, Naples to Leghorn :* and 
informed Mr. Willis, he made no doubt this being a fact, he ſhould get the 
policy underwrote at fix guineas per cent. premium, and accordingly filled 
up a policy to be tendered as uſual to the underwriters, and at the bottom of 
the blank ſide of the policy tranſcribed theſe words from his broker's book, 
which always contains the inſtructions from the aſſured. On the ſame 6th 
of September, the policy-broker offered the policy to Mr. John Anthony 
Rucker, to be underwrote by him, after acquainting him with the above 
circumſtances, and in particular, that the ſhip was /afe in port on the 8th day 
of Auguſt, and ſhewing the memorandum at the foot of the blank ſide of the 
policy of that import ; upon which Mr. Rucker made the following obſerva- 
tion to the broker, v1z. that there were letters from Leghorn of the 14th day 
of Auguſt, which took no notice of the St. Clair's arrival there, and that 
although ſhe was in port at Naples on the 8th, ſhe might have been arrived by 
the 14th.—The broker replied, that as the ſhip was put back after her firſt 
lailing, in foul weather, there was no probability that ſhe ſhould ſail ſo ſoon 
as the 8th, or until the winds and weather were favourable.—This remark of 
the broker, who had for many years been a commander of merchant-ſhips in 
that trade, being a reaſonable preſumption, connected with the warranty of 
the {ſhip's being ſafe in port on the 8th of Auguſt, Mr. Rucker underwrote 
the policy for 100l. as did Mr. William Bowden the defendant, and the two 
other underwriters, and within two days afterwards, ſix more underwriters, 
for 100], each, in toto 1,000l, was ſubſcribed on the policy.—On the 8th day 
5 : | of 
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of September the policy thus underwritten, was ſent by Mr. Butler or Mr. 
Peter Mauger his partner, to Mr. Willis; and on that or the next day, 


Mr. Richard Willis informed the broker, that the letter from his correſpondent - 


mentioned, that the ſhip /azled the, gd, and not that ſhe was in port the 8th of 


Auguſt ; to which Mr. Mauger anſwered, that Mr. Butler had certainly taken 


down the minutes 28 to his inſtructions; whereupon Mr. Willis 
writers, to alter the minute at the foot of the policy.—The ſame day the 
policy-broker applied to Mr. Rucker, and informed him of the miſtake, as to 
the warranty of the ſhip's being ſafe in port on the 8th, inſtead of the 3d of 
Auguſt; who thereupon inſiſted on ſtriking his name off the policy, which the 
policy-broker would not agree to, without leave of his principal ; which 
anſwer of Mr. Rucker was communicated to Mr. Willis by Mr. Mauger the 
ſame day. On Tueſday the 12th day of September Mr. Butler, on his 
return to town out of the country, being informed by Mr. Mauger of the 
miſtake of the 8th inſtead of the gd of Auguſt, went to Mr. Willis's houſe, 
and told him that he had informed every one of the underwriters, that the 
ſhip was ſafe in port on the 8th of Auguſt; and that he apprehended, that if 
any accident {ſhould happen, the aſſured would not be ſafe in relying on the 
aſſurance :—whereupon Mr. Willis gave him orders to get the ſum re- -inſured, 
and give a premium of ten, twelve, or even fifteen guineas per cent. which 
Mr. Butler endeavoured to do, by applying to a number of underwriters, but 
could not effect it, or get any ſum underwrote on the policy. — This being 
therefore the fingle point in conteſt, the underwriters, to ſhew their candour, 
ag to ſave expence, entered into the following agreement. —* Whereas a 
* policy of inſurance was made in the name of Mr. Richard Willis, for the 
uſe and account, and in truſt for Mr. Livewell Green, at and from N aples 
to Leghorn, warranted free of average, unleſs general, upon any kind of 
goods and merchandiſe, and alſo upon the body, tackle, apparel, ordnance, 
munition, artillery, boat, and other furniture of the good ſhip or veſlel 
called the. St. Clair, prize to the Neptune, beginning the adventure at 
Naples, and to continue till the ſaid ſhip and goods ſhould be arrived at 


* ſum inſured, which ſaid policy of inſurance was underwritten by us the 
underwritten inſurers reſpectively, i in conſideration of 61. 6s. per cent. for 
the ſum of 1001. each, on or about the 6th, 7th, and 8th days of September 
1758, as by the ſaid policy may more at large appear :—and whereas the 
faid inſured ſhip and goods were totally loſt to the proprietor thereof, on or 
about the 25th day of Auguſt 1758; and a queſtion has ariſen between the 

Inſured and inſurers on the ſaid policy, whether the inſurers are liable to 

pay ſuch laſs or not, and thereupon aQtions are intended to be brought by 
the faid Livewell Green, againſt the reſpeQtive underyriters on the ſaid 

* policy, for recovery of ſuch loſs, againſt each of them reſpeRtively. —Now 

to avoid the expence of proving ſuch facts as are not controverted between 

* the underwriters and aſſured; we the underwritten, inſurers, and alſo the 

* allureg, do therefore reſpeRtively promiſe and agree, to admit at the trial 
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Leghorn; and the ſaid ſhip and cargo were by the ſaid policy valued at the 
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of every action to be brought againſt cach of the inſurers, '6n the ſaid policy 
© of inſurance, the ſeveral lacts hereafter mentiGned that is to ſay ;—that the 
* ſaid policy of idfarance was ſubſcribed. by the inſurers reſpectively, for the 
„ ſum of 100l: \ each. at the time therein reſpectively mentioned that the 
* ſaid inſurance was made in the name of the ſaid Richard Willis, in truſt, 
and for the uſe and benefit of the ſaid Livewell Green, who was captain or 
commander, and ſole owner of a certain private ſhip of war, called the 
% Neptune; that the ſaid ihip was in ſafety at Naples, the gd of Auguſt 
„1758; and that the ſaid Livewell Green, on the third of Auguſt 1758, when 
* the ſaid {hip failed from Naples, and on tlie 25th of Auguſt; when ſhe was 
taken by the French, was intereſted in the ſaid ſhip St. Clair, and in the 
goods loaded on board, valued in the ſaid policy at the ſum infured that 
« the ſaid ſhip and her cargo were taken by the French, on the 25th of 
«© Auguft, when ſhe was Pede seding in her voyage from Naples to Le chern 

If the 21 nſtruftions taken down by the broker, had mentioned that the 
ſhip was in port the 3d, and not the 8th of Augutt, very few underwriters 
would have underwritten the policy for any premium; and thoſe who would, 
would not have done it for leſs than twenty guineas Per cent. inſtead of ſix; 
and it ſeems now to be a ſettled point, from a vait variety of d6ereninations 
that in every policy caſe the fig: reſtto falſe, or Suppreſſ 70 vert, makes vord the 
policy ſo determined in Seaman and Fonnereu. Hil. 1741. t was ſo 
determined in the cauſe of Willzams againſt Touchett; which was tried before 
Lord Mansfield on the 1ſt day of May inſtant, on the aſſured's receiving a 
private letter, intimating a ſuſpicion of the ſhip's deſtination, which letter was 
ſecreted from the underwriters. If the fact had been diſcovered, that the 
ſhip ſailed the gd, and was not in port the 8th of Auguſt, no underwriter of 
credit would have ſubſeribed the policy for twenty guineas per cent. premium, 

as this caſe is circumſtanced. —Y erdict for the defendant. At Guildhall, Sitt. 
aft, Trin. 1759. —Lavewels Green v. Helliam Bowllen. W145; | 


7. CAsE. An action was afterwards proaght avaigt the broker, Mr. Butler, 
by the aſſured in the above-mentioned cauſe, to recover indemnification for 
the loſs of 1000l. ; the broker having deviated from the inſtructions given to 


him, as was alleged by Mr. Willis, who was admitted to give evidence thereof; 


—and a verditt was given againft him Sete ee een v. Butler. 


8. CASE ee francs cauſes ſtanding upon the ſame Exrciirallances, 
it was agreed“ that all ſhould be bound by the verdict given in one:“ and 
a verdict was given. in that one, for the plaintiff :—but the 1 gave 
notice of a motion for a new trial; which he afterwards obtained. Sir 
Fletcher Norton moved, on behalf of the plaintiff, in the other cauſes, that 
the reſpective defendants ſhould pay their money to the plaintiff purſuant to 
their agreement: he having obtained a verdict in che cauſe already tried: — 


but the court were clearly and unanimouſly of opinion, that a conſent to 


be bound by one of many cauſes upon the fame queſtion,” means ſuch a 
verdiet as the court thinks ü is Same as a 1288 determination of the 


matter: . 
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| matter: that in the preſent caſe, a material erroumſtance was concealed from 
1 the inſurer, by the inſured; and therefore the whole contract was void; and 
"2 the court had made a rule for that purpoſe. Nothing taken by the motion. 


—Hod/on v. Richardſon, —3 Burr. 1477. 28th of May 1764. 


. 9. CAasE.—lt was an action on a policy of inſurance for one year ; viz. 
I from 16th of Ottober 1739, to 16th of October 1760, tereſt or no mtereſs, 
for the benefit of the governor of Fort Marlborough, George Carter, againſt 
the loſs of Fort Marlborough, in the ifland of Sumatra in the Eaſt-Indies, by 
it's being taken by a foreign enemy :—that event happened; the Fort was 
taken by Count D'Eftaigne, within the year: —a verditt was found for the 
plaintiff, by a ſpecial jury. Motion tor a new trial ;—on the objection, 
that circumſtances were not ſufficiently diſcloſed. Lord Mansfield : inſu- 
rance is a contract upon ſpeculation :—the ſpecial facts upon which the 
contingent chance is to be computed, lie moſt commonly in the knowledge 
of the inſured only; the underwriter truſts to his repreſentation, and pro- 
T ceeds upon confidence that he does not keep back any circumſtance in his 
+ knowledge, to miſlead the underwriter into a belief that the circumſtance 
does not exiſt, and to induce him to eſtimate the ! riſque, as if it did not- 
exiſt; e keepng back ſuch circumſtance is a fraud; and therefore the 
policy is void although the ſuppreſſion ſhould happen through miſtake, 
without any fraudulent intention; yet ſtill the underwriter is deceived, and 
the policy is void; becauſe the ri/que run ts really different from the Ti/que 
under ſtood and intended to be run, at the time of the agreement. The policy 
would equally. be void, againſt the underwriter, if he concealed; . as if he 
inſured a ſhip on her voyage, which he privately knew to be arrived: and 
an action would lie to recover the premium. — The governing principle is 
applicable to all contracts and dealings: good faith forbids either party, by 
concealing what he privately knows, to draw the other into a bargain, from 
his ignorance of that fact, and his beheving the contrary :——but either party 
may be innocently ſilent, as to grounds open to both, to exerciſe their judg- 
ment upon; * aliud eſt celare ; aliud tacere: neque enim id eſt celare quic- 
quid reticeas; ſed cum quod tu ſcias, id 1gnorare emolumenti tui cauſa velis 
eos, quorum interſit id ſcire.— This definition of concealment reſtrained to 
the efficient'motives and preciſe ſubject of any contract, will generally hold to 
make it void, in favour of the party miſled by his ignorance of the thing 
concealed. —There are many matters, as to which the inſured may be inno- 
cently ſilent: he need not mention what the underwriter knows ; “ ſcientia 
utrinque par pares contrahentes facit :*—an underwriter cannot inſiſt that the 
policy is void, becauſe the inſured did not tell him what he actually knew, what 
way ſoever he came to the knowledge: the inſured need not mention what 
the underyriter ug to know; what he takes upon hinſelf the knowledge of; 
or chat he waves being informed of: the underwriter needs not be told what 
leflens the riſque. agreed and underſtood to be run by the expreſs terms of the 
policy: he needs not be told general topics of ſpeculation: as, for inſtance; 
ais underwriter is bound to know every cauſe which may occaſion natural 
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perils; as, the difficulty of the voyage; the kind of ſeaſons ; the probability 
of lightning, hurricanes, earthquakes, &c. : he is bound to know every cauſe 
which may occaſion political perils; from the ruptures of ſtates; from war, 
and the various operations of it: he is bound to know the probability of 
ſafety, from the continuance or return of peace; from the imbecility of the 
enemy, through the weakneſs of their councils, or their want of ſtrength, - &c. 
If an underwriter inſures private ſhips of war, by ſea and on ſhore, from 
ports to ports, and places to places, any where, he needs not be told the 
ſecret enterpriſes they are deſtined upon; becauſe he knows ſome expedition 
muſt be in view; and, from the nature of his contract, without being told, 
he waves the information :—if he inſures for three years, he needs not be told 
any circumſtance to ſhew it may be over in two; or if he inſures a voyage, 
with liberty of deviation, he needs not be told what tends to ſhew there will 
be no deviation. Men argue differently, from natural phenomena, and 

political appearances; they have different capacities, different degrees of 

knowledge, and different intelligence: but the means of information and 

judging are open to both; each profeſſes to act from his own {kill and ſagacity, 
and therefore neither needs to communicate to the other.—The reaſon of the 
rule which obliges parties to diſcloſe, is to prevent fraud, and to encourage 

good faith: it is adapted to ſuch facts as vary the nature of the contract; 

which one privately knows, and the other is ignorant of, and has no reafon to 

ſuſpect: the queſtion therefore muſt always be, * whether there was, under 

all the circumſtances at the time the policy was underwruten, a fair repreſen- 

tation, or a concealment £—fraudulent, if deſigned ; or, though not deſigned, 

varying materially the object of the policy, and changing the riſque underſtood to 

be run. This brings me, in the ſecond place, to ſtate the caſe now under 

conſideration :—the policy 1s againſt the loſs of Fort Marlborough, from being 

deſtroyed by, taken by, or ſurrendered unto, any European enemy, between 

the 1ſt of October 1759, and the iſt of October 1760: it was underwritten 

on the gth of May 1760:—the underwriter knew at the time, that the policy 

was to indemnify, to that amount, George Carter, the governor of Fort 

Marlborough, in caſe the event inſured againſt ſhould happen. The governor's 

inſtructions for the inſurance, bearing date at Fort Marlborough the 22d of 

September 1759, were laid before the underwriter: two actions upon this 
policy were tried before me in the year 1762: the defendants then knew of a 
letter written to the Eaſt-India company, which the company offered to put 

into my hands; but would not deliver to the parties, becaufe it contained ſome 

matters which they did not think proper to be made public :—an objection 

occurred to me at the trial, © whether a policy, againſt the loſs of Fort 
Marlborough, for the benefit of the governor, was good ?“ upon the principle 
which does not allow a ſailor to inſure his wages but conſidering that this 

place, though called a fort, was really but a factory or ſettlement for trade; 
and that he, though called a governor, was really but a merchant: conſidering 
too, that the law allows a captain of -a ſhip to inſure goods which he has on 
board, or his ſhare in the ſhip, if he be-a part-owner ; andthe captain of a 
privateer, if he be a part-owner, to inſure his ſhare : conſidering too, that 
the 
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the objection did not lie, upon any ground of juſtice, in the mouth of the 
underwriter, who knew him to be the governor, at the time he took the 
premium: and as, with regard to the principles of public convenience, the 
caſe ſo ſeldom happens (I never ſaw one before) any danger from the 
example is little to be apprehended, I did not think myſelf warranted, upon 
that point, to nonſuit the plaintiff; eſpecially too, as the objection did not 
come from the bar.— Though this point was mentioned, it was not inſiſted 
upon, at the laſt trial; nor has it been ſeriouſly argued, upon this motion, as 
ſollicient, alone, to vacate the policy; and if it had, we are all of opinion 
« that we are not warranted to ſay it is void, upon this account.” Upon the 
plaintiff's obtaining theſe two verditts, the underwriters went into a court of 
equity; where they have had an opportunity to ſift every thing to the bottom, 
to get every diſcovery from the governor and his brother, and to examine any 
witneſſes who were upon the ſpot :—at laſt, after the fulleſt inveſtigation of 
every kind, the preſent action came on to be tried at the ſittings aſter laſt 
term. The defendant's counſel contended at the trial, as they have done 
upon this motion, * that the policy was void :*—firſt, becauſe the ſtate and 
condition of the fort, mentioned in the governor's letter to the Eaſt-India 
company, was not diſcloſed ;—ſecondly, becauſe he did not diſcloſe, that the 
French not being in a condition to relieve their friends upon the coaſt, were 
more likely to make an attack upon this ſettlement, rather than remain idle; 


—thirdly, that he had not diſcloſed his having received a letter of the 4th of 
February 1759, from which it ſeemed that he French had a deſign to take 


this ſettlement by ſurpriſe, the year before :—they alſo contended, that the 
opinion of the broker was almoſt deciſive, —The whole was laid before the 
jury: who found for the plaintiff. It remains to conſider theſe objections, 
and to examine © whether this verdict is well founded?“ To this purpoſe, 
it is neceſſary to conſider the nature of the contract, at the time it was entered 
into——The underwriter inſures againſt the general contingency of the place 
being attacked by an European power. If there had been any deſign on 
foot, or any enterpriſe begun in September 1759, to the knowledge of the 
governor, it would have varied the riſque underſtood by the underwriter ; 
becauſe not being told of a particular deſign or attack then ſubſiſting, he 
eſtimated the riſque upon the foot of an uncertain operation, which might or 
might not be attempted :—but the governor had no notice of any deſign 
ſubſiſting in September 1759: there was no ſuch deſign i in fact: the attempt 
was made without premeditation, from the ſudden opportunity of a favour- 
able occaſion, by the connivance and aſſiſtance of the Dutch, which tempted 
Count d'Eſtaigne to break his parole. Theſe being the circumſtances under 
which the contract was entered into, we ſhall be better able to judge of the 


objections upon the foot of concealments.—The firſt concealment is, that he 
did not diſcloſe the condition of the place.—The underwriter knew the 


inſurance was for the governor: he knew the governor muſt be acquainted 
with the ſtate of the place: he knew the governor could not diſcloſe it, 
conliſtent with his duty: he knew the governor, by inſuring, apprehended at 
leaſt the poſſibility of an attack :—with this knowledge, without aſking a 
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; queſtion, he er open ſo doing, he took the knowledge of the late of 
the place upon himſelf. It was a matter as to which he might be informed 
various ways: it was not a matter within the private knowledge of the 
governor only. But not to rely upon that: the utmoſt which can be con- 
tended is, that the underwriter truſted to the fort being in the condition in 
which it ought to be; in like manner, as it is taken for granted, that a ſhip 
inſured is /ea-worthy. The ſecond concealment is, his not having diſcloſed 
that, from the French not being able to relieve their friends upon the coaſt, 
they might make them a viſit.— This is no part of the fact of the caſe: it is 
mere ſpeculation of the governor's, from the general ſtate of the war: the 
conjecture was dictated to him from his fears: it is a bold attempt, for the 
conquered to attack the conqueror in his own dominions :—the practicability 
of it, in this caſe, depended upon the Engliſh naval force in thoſe ſeas ; which 
the underwriter could better judge of at London in May 1760, than the 
governor could at Fort Marlborough in September 1759. The third con- 
cealment 1s, that he did not diſcloſe the letter from Mr. Winch, of the 4th of 
February 1759, mentioning the deſign of the French the year before. What 
that letter was; how he mentioned the deſign; or upon what authority he 
mentioned it; or by whom the deſign was ſuppoſed to be imagined, does not 
appear :—the defendant has had every opportunity of diſcovery ; and nothing 
has come out upon 1t, as to this letter, which he thinks makes for his purpoſe : 
—the plaintiff offered to read the account Winch wrote to the Eaſt-India 
company; which was objetted to, and therefore not read: the nature of that 
intelligence is therefore very doubtful : but taking it in the ſtrongeſt light, it 
is a report of a deſign to ſurpriſe the year before, but then dropt.——This is 
a topic of mere general ſpeculation, which made no part of the fact of the 
caſe, upon which the inſurance was to be made. It was ſaid, if a man inſured 
a ſhip, knowing that two privateers were lying in her way, without mentioning 
that circumſtance, it would be a fraud :—l -agree to it: but if he knew that 
two privateers had been there the year before, it would be no fraud, not to 
mention that circumſtance ; becauſe it does not follow, that they will cruiſe 
this year at the ſame time, in the ſame place; or that they are in a condition 
to do it. If the circumſtance of © this deſign laid alide” had been mentioned, 
it would have tended rather to leſſen the riſque, than increaſe it; for the 
deſign of a ſurpriſe which has tranſpired, and been laid aſide, is leſs likely to 
be taken up again ; eſpecially by a vanquiſhed enemy.—The jury conſidered 
the nature of the governor's filence, as to theſe particulars : they thought it 
innocent; and that the omiſſion to mention them did not vary the contract: 
—and we are all of opinion,“ that in this reſpe& they judged extremely 
right. The reaſon why the counſel have not objetted to his not diſcloſing 
the grounds of his apprehenſion, is, becauſe it muſt have ariſen from political 
ſpeculation, and general intelligence : therefore, they agree, it 1s not neceſſary 
to communicate ſuch things to an underwriter. ——Laſftly, great ſtreſs was 
laid upon the op:nzon of the broker :—but we all think the jury ought not to 
pay the leaſt regard to it: it is mere opinion, which is not evidence ; it is 
opinion after an event; it is opinion without the leaſt foundation from any 
previous 
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previous precedent, or u/age ; it is an opinion which, if rightly formed, could 
only be drawn from the fame premiſes from which the court and jury were to 

determine the cauſe: and therefore it is improper and irrelevant in the mouth 

of a witneſs. There is no imputation upon the governor, as to any intention 

of fraud: by the ſame conveyance, which brought his orders to inſare, he 

wrote to the company every thing which he knew or; ſuſpected: he deſired 

nothing to be kept a ſecret, which he wrote either to them or his brother : 

his ſubſequent conduct, down to the 8th of February 1760, ſhewed that he 

thought the danger very improbable.——The reaſon of the rule againſt 

concealment is, to prevent fraud, and encourage good faith, If the defend- 

ant's objections were to prevail in the preſent caſe, the rule would be turned 

into an inſtrument of fraud. The underwriter, here, knowing the governor 

to be acquainted with the ſtate of the place; knowing that he apprehended 

danger, and muſt have ſome ground for his apprehenſion ; being told nothing 

of either; ſigned this policy without aſking a queſtion. If the objection, 

* that he was not told,” is ſufficient to vacate it, he took the premium, 

knowing the policy to be void; m order to gain, if the alternative turned 
out one way; and to make no ſatisfaction, if it turned out the other: he 

drew the governor into a falſe confidence, that, if the worſt ſhould happen, 
he had provided againſt total ruin ;” knowing, at the ſame time, © that the 
indemnity to which the governor truſted was void.”—There was not a word 
ſaid to him of the affairs of India, or the ſtate or the war there, or the condition 
of Fort Marlborough: if he thought that omiſſion an objection, at the time, 
he ought not to have ſigned the policy, with a ſecret reſerve in his own mind 
to make it void :—if he difpenſed with the information, and did not think this 
ſilence an objection then; he cannot take it up now, after the event. What 
has often been ſaid of the ſtatute of frauds, may, with more propriety, be 
applied to every rule of law, drawn from principles of natural equity, to 
prevent fraud That it ſhould never be ſo turned, conſtrued, or uſed, as to 
protect, or be a means of fraud.” After the fulleſt deliberation, we are all 
clear that the verdict is well founded; and there ought not to be a new trial: 
conſequently, that the rule for that purpoſe ought o be diſcharged. —Rule 
diſcharged. —3 Burr. 1905. Eaſt. 6 Geo. 3.—Carter. v. Boehm. 


10. Cast.—See Appendix to the Prelim. Diſc. p. 79.— Johnſon and 
Canning v. Weſkett, at Guildhall, July 1779. TE 


11. Ir an inſurer, at the time of underwriting a policy, knows that the 
ſhip or goods are ſafe arrived, his concealing 1t 1s equally fraudulent, as if the 
inſured knew, and concealed, that an accident had happened ;—Bynker/hoek, 
Queſt. Jur. priv. lib. 4. c. 26.—Ordin. of France. 


12. SEE Prelim. Diſc. 28 to 39, 47, 48, 83. Broker, Capture, Date, 
Departure, Evidence, Fraud, Inſured, Intelligence, Lives, Seaſon, Truſtee. 
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ASE. In an action on a policy of aſſurance of a ſhip, if the plaintiff's 

witneſs ſwears that the ſhip was condemned by proceſs of law, it is 
good evidence to prove it; but if the defendant had offered that matter in 
evidence, by his witneſſes, it would not have been ſufficient, without producing 
the ſentence of condemnation. And it appears upon the evidence, that the 
ſhip was condemned by proceſs of law and ſeized :—by this ſentence the 
property and ownerſhip are deſtroyed, and there is no remedy upon the 


policy of inſurance. —Ruled by Holt, C. J. Eaft. 11 Will. g. at Guildhall. 
L. Raym. 724. 


2. Cas. A ſhip was Dutch-built, and after made an Engliſh ſhip ; the 
maſter was Dutch, ſome of the ſeamen Engliſh, and two Dutch: there being 
war between France and Holland, the French ſeize the ſhip, as a Dutch 
ſhip; and condemn her as a Dutch ſhip, in the court of admiralty in France : 
ſhe is there ſold ; and after, coming into England, the firſt owner ſeizes her, 
and the other brings trover ;—and a ſpecial verdi& was found ; but the court 
would not ſuffer it to be argued, but ordered judgment to be entered for the 
plaintiff: for they ſaid, that ſentences in the courts of admiralty ought to 
bind generally, according to Jus gentium ; and that if we did not obſerve the 
Sentences given abroad, they would not obſerve ours; which would be a 
general inconvenience :—and if the merchant in this caſe had received wrong, 
he ought to apply to the admiralty and council, this being a matter of govern- 
ment; and that the king, if he ſaw cauſe, would ſend to his ambaſſador in 
France, who would take care that right ſhould be done; and that if right be 
not done, then the king would grant letters of marque and repriſal :—and in 


this caſe they remembered Cottington's caſe Hughes v. Cornelius. Skin. 230. 
Mich. 34. Car. 2. B. R. ä 


3. When a ſhip is condemned as incapable of purſuing her voyage; it 
ought to be aſcertained whether this was the conſequence of accidents,” and 
the violence of the ſea, or of her age and decay, even at the time of her 
departure; for in the latter caſe the inſurers are not anſwerable.—2 Valin's | 
Comm. 81. | 


4. Wu a ſhip ſhall actually ſell for in a port where ſhe is condemned, is 
no proof at all of her real worth, unleſs that port is a proper market for ſuch 
a ſhip: in many little places, there are few people whoſe buſineſs it is to be 
concerned in ſuch purchaſes as theſe, and for this reaſon-it has often happened, 
that ſhips under ſuch circumſtances have been ſold for not a quarter their 
value. At is no eaſy point to ſettle what a ſhip was really worth, after ſhe is loſt. 


5. SEE Prelim. Diſc. 80. Abandonment, Accident, Admiralty and Admuralty- 
Court, Appeal, Capture, Claim, Colony, Document, Evidence, Foreign Court, 
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Inſufficiency, Law of Nations, Letter of Marque, Maſter, Neutral Ship or Pro- 
herly, Prize, Property, Recapture, Sea-worthy, Ship, Wear and Tear. 
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HATSOEVER ſhall be laden by the ſubjects of the Lords the 
States in any ſhip whatſoever, belonging to the enemies of his 
Majeſty, although the ſame be not of the quality of contraband goods, may be 
confiſcated ; but on the other ſide, all that which ſhall be found in the {hips 
belonging to the ſubjects of the Lords che States, ſhall be accounted clear and 

free, although the whole lading, or any part thereof, by juſt title or propriety 

{hall belong to the enemzes of his Majeſty, except always contraband goods ; 
which being intercepted, all things ſhall be done according to the meaning 
and directions of the preceding articles. And leaſt any damage thould by 
ſurpriſe be done to the one party who 1s in peace, when the other party ſhall 
happen to be engaged in war, it is provided and agreed, that a {hip belong- 


ing to the enemies of the one party, and laden with goods of the ſubjects 


of the other party, ſhall not infect or render the ſaid goods liable to confiſ- 
cation, in caſe they were laden before the expiration of the terms and times 
hereafter mentioned, after the declaration or publication of any ſuch war, viz. 
if the goods were laden in any port or place between the places or limits 
called the Soundings, and the Naze in Norway, within the ſpace of fix weeks 
after ſuch declaration; of two months between the ſaid place the Soundings 
and the city of Tangier ; and of ten weeks in the Mediterranean ſea ; or 
within the ſpace of eight months in any other country or place of the world; 
ſo that it ſhall not be lawful to confiſcate the goods of the ſubjetts of his 
Majeſty taken or ſeized in any ſhip or veſſel whatſoever of any enemy of the 
Lords the States, upon that pretence, but the ſame ſhall be without. delay 
reſtored to the proprietors, unleſs they were laden aſter the expiration of the 


ſaid terms of time reſpectively; but fo that it may not be lawful for them 


afterwards to carry to enemies ports the ſaid merchandiſes, which are called 


contraband, and for the reaſon aforeſaid ſhall not be liable to confiſcation :;— 


neither on the other ſide ſhall it be lawful to confiſcate goods of the ſubjects 
of the Lords the States taken or /e:zed in any ſhip or veſſel whatſoever of an 
enemy of his Majeſty, upon that pretence ; but the ſame ſhall be forthwith 
reſtored to the proprietors thereof, unleſs they were laden after the expiration 
of the ſaid terms of time reſpectively; but ſo that it may not be lawful for 
them afterwards to carry to the enemies ports the ſaid merchandiſes which are 
called contraband, and for the reaſon aloreſaid ſhall u not þe liable to  conhica- 


tion. "ARG with Holl. 1674. 


1 . WHATSOEVER ſhall 4 found laden by the ſubjects or inhabitants 
of the kingdoms and dominions of either of the ſaid kings of England 
and Shain aboard the ſhips of the enemies of the other, though it be not 
Jorhigden, merchandiſe, ſhall be confiſcated, with all things elſe which ſhall 
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be found within the ſaid ſhips, without exception or reſerve. Treaty with 
Spain, 1667. 


3. ALL goods and merchandiſe of the ſaid confederates, or of their 
people or ſubjetts, found on board the ſhips of the enemies of either, ſhall be 
made pr:ze, together with the ſhips ; and confiſcated :—but all the goods and 
merchandiſe of the enemies of either, put on board the ſhips of either of 


them, or of their people or — ſhall remain untouched.— Tyeaty with 
Portug. 1054. 


4. SEE Capture, Claim, Condemnation, Contraband, Freedom of Naviga- 
tion, Law of Nations, Neutral Ship or Property, Property, Seizure, Treaty. 
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1. * E, C. J. ſaid, it is certain, that in conſtruction of policies, the 

ſtrictum jus, or apex juris, is not to be laid hold on, but they are to 
be conſtrued largely for the benefit of trade, and for the inſured.—He added, 
that where there is an inſurance on goods on board ſuch a ſhip, that inſurance 
extends to the carrying the goods to ſhore in a boat ;—o if an inſurance be 
of goods to ſuch a city, and the goods are brought in ſafety to ſuch a port, 
though diſtant from the city, that is a compliance with the policy, if that be 
the w/ual place to which the ſhips come. —7terney v. Etherington. 


2. A eolicy of inſurance is but a parol contract, and muſt be conſtrued 
according to the minds of the parties, and not according to the ſtrict ſenſe 
of the words; and cited Styl. 132. and 1 Roll. Abr. 450. in ſupport thereof, — 
Mich. 3 W. and M.— Jefferies v. Leganara. 


3. SEE Capture, Clauſe, contratt, e Cuſtom, Deviation, _ 
Intendment, 1 2 Policy, Dune U/age, Voyage. 


CONS V4 


*. 1 inſtitution of the conſular office by France and Spain, not only in 

| foreign parts, but in all the principal cities and ports of France, is 
of a two-fold nature :—for, beſides that they att upon the ſame principles as 
our Britiſh conſuls abroad, they are a {ſpecies of courts of judicature, called 
Tudges-Conſuls, conſiſting commonly of a prior and conſuls, eſtabliſned and 
ſet apart wholly to conſider of, and determine upon, all diſhutes in matters of 
trade, navigation, commerce, and inſurance, as well between natives and 
natives, as between natives and foreigners ; and that in the moſt eaſy, unex- 
henſive, and ſummary manner; thus preventing tedious litigations at law: 
n being reſtrained merely to , matters, they become more {kilful, 


judicious, 
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beſieged, blocked up, or inveſted. 
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judicious, and expert, in deciding thereupon, than any court could 
poſſibly be, wherein they undertake caſes of every kind. —Courts of this 
nature are eſtabliſhed in almoſt every trading nation, except Great-Britain 
and are uſually formed by election from amongſt the merchants themſelves. 


2. SEE Prelim. Diſc. 8, 15 to 20, 76. Amicable Judicatory, Chamber of 
Aſſurance, Court-Merchant, Court of Policies, Diſpute. 


CONTRA BAND; 


1. OBODY, whether it be maſter or commander, ſhall dare to take on 

board, without expreſs conſent of the owners, any goods prohibited 
to be imported at the place for which the voyage is intended, and conſe— 
quently eſteemed contraband ; under the penalty of being corporally puniſhed, 
although no ſeizure was made on that account, and without derogation from 


the obligation he is under to make. fatisfattion for the damage that might 


have been occaſioned by /e:zure, confiſcation, Roppuge of the voyage, or 
otherwiſe.—Ordin. of Rott. 


2. ALL the ſubjects and inhabitants of Great-Britain may with all ſafety 
and freedom ſail and traffick in all the kingdoms, countries, and eſtates, which 
are, or ſhall be in peace, amity, or neutrality with Great-Britain, without 
being troubled or diſquieted in that liberty by the ſhips of war, gallies, frigates, 
barks, or other veſſels belonging to the States General, or any of their ſubjects, 
upon occaſion and account of the hoſtilities which may hereafter happen 
between the ſaid States General and the above ſaid kingdoms, countries, and 
eſtates, or any of them, which are or ſhall be in peace, amity, or neutrality 
with Great-Britain. Freedom of navigation and traffick ſhall extend to all 
ſorts of - merchandiſe, except thoſe of contraband goods: this term of 
contraband goods is underſtood to comprehend only all forts of fire-arms and 
their appurtenances, as cannon, muſkets, mortar-pieces, petards, bombs, 
granadoes, fire-crancels, pitched hoops, carriages, reſts, bandaliers, powder, 
match, ſalt-petre, bullets, pikes, ſwords, morions, head-pieces, coats of mail, 
halberts, javelins, horſes, great ſaddles, holfters, belts, and other utenſils of 
war, called in French, Aſortimens ſervant à Þ uſage de la guerre. In this 
quality of contraband goods theſe following ſhall not be comprehended, corn, 
wheat, or other grain, and pulſe; oils, wine, ſalt, or generally any thing that 
belongs to the nouriſhment and fuſtenance of life; but ſhall remain free as 


other merchandiſe and commodities not comprehended in the precedent 


article; and the tranſportation of them ſhall be permitted even unto places in 
enmity with the ſaid States General, except ſuch cities and places as are 


It hath been agreed, for the due execution 


of what is above ſaid, that the ſhips and barks of the Engliſh laden with 
merchandiſe, bemg entered into any port of the ſaid States General, and 
unf to pals from thence unto the ports of their enemies, ſhall be only 
ed 
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obliged to ſhew unto the officers of the port of the ſaid States, out of which 
they would go, their paſſports, containing the ſpecification of the lading of 
their ſhips, atteſted and marked with the ordinary ſeal of the ofhcers of the 
admiralty of thoſe places from whence they firſt came, with the place whither 
they are bound, all in uſual and accuſtomed form; after which ſhewing of 
their paſſports in the form aforeſaid, they may not be diſquieted nor ſearched, 
detained nor retarded in their voyages, upon any pretence whatſoever. 
The ſame courſe ſhall be in regard of the Engliſh ſhips and veſlels which ſhal! 
come into any roads of the countries under the obedience of the ſaid States, 
not intending to enter into the ports, or being entered thereinto, not to 
unlade and break bulk; which ſhips may not be obliged to give account of 
their lading, but in caſe of /u/þ:cton that they carry unto the enemies of the 
ſaid States any contraband goods, as was above fad. —And in cafe of ſuch 
apparent ſuſpicion, the ſaid ſubjects of his Majeſty {hall be obliged to ſhew in 
the ports their paſſports in the form ſpecified. But if they were come 
within the roads, or were met in the open ſea by any of the ſaid States' ſhips 
or private men of war, their ſubjects; for avoiding of all diſorder, the ſaid 
ſhips of the United Provinces, or of their ſubjects, ſhall not come near within 
cannon-ſhot of the Engliſh, but ſhall ſend out their longboat, and cauſe only 
two or three men to go on board the Engliſh {hips or veſſels, unto whom the 
paſſports and certificates of the propriety of the ſhips ſhall be ſhewn by the 
maſter or captain of the Engliſh ſhip, in the manner above ſpecified, accord- 
ing to the form of the ſaid certificates, which ſhall be inſerted at the end of 
this treaty ; by which paſſport and certificate proof may be made not only of 
the lading, but alſo of the place of the abode and reſidence of the maſter or 
captain, and name of the ſhip itſelf, to the end that by theſe two ways it may 
be known whether they carry contraband goods, and that the quality as well 
of the ſaid ſhip, as of it's maſter or captain, may ſufficiently appear; unto 
which paſſports and certificates entire faith and credit ſhall be given: and to 
the end that their validity may be the better known, and that they may not 
be in any wiſe falſified and counterfeit, certain marks and counter-ſigns of 
his Majeſty, and the ſaid States General, ſhall be given unto them. And 
in caſe any merchandiſes and commodities of thoſe kinds, which are before 
declared to be contraband and forbidden, ſhall by the means aforeſaid be 
found in the Engliſh ſhips and veſlels bound for the ports of the ſaid enemies, 
they ſhall be unladen, judicially proceeded againſt, and declared confiſcate 
before the judges of the admiralty of the United Provinces, or other compe- 
tent officers; but ſo that the ſhip and veſſel or other free and allowed goods, 
merchandiſe, and commodities found in the ſame ſhip, may not for that 
cauſe be in any manner ſeized or confiſcate. It is furthermore agreed 


and covenanted, that whatſoever ſhall be found laden by his Majeſty's ſub- 
jects upon any ſhip of the enemies of the ſaid ſtates, although the ſame were 
not contraband goods, ſhall yet be conji/cate, with all that ſhall be found in 
the ſaid ſhip, without exception or reſervation ; but on the other ſide alſo, 
all that ſhall be found in the ſhips belonging to the king of Great-Britain's 
ſubjects, ſhall be free and diſcharged, although the lading or part thereof 

. | | belong 
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belong to the ſaid States' enemies, except contraband goods, in regard whereof 
ſuch rule ſhall be obſerved, as hath been ordered m the preceding article. 
If it ſhould happen, that any Engliſh captains ſhould make prize of a 
veſſel laden with contraband goods, as hath been ſaid, the ſaid captains may 
not open nor break up the cheſts, mails, packs, bags, caſks, or ſell or 
exchange, or otherwiſe alienate them, until they have landed them in the 
preſence of the judges or officers of the admralty, and after an inventory 
by them made of the ſaid goods found in the ſaid veſſels ; unleſs, the contra- 
band goods making but a part of the lading, the maſter of the ſhip ſhould be 
content to deliver the ſaid contraband goods unto the ſaid captain, and to 
purſue his voyage; in which caſe the ſaid maſter ſhall by no means be hindered 
from continuing his courle, and the deſign of his voyage.—Treaty with 
Holl. 1667. 


3. NEITHER of the ſaid parties ſhall give, nor conſent that their ſubjects 
or inhabitants ſhall give any aid, favour, or counſel, directly or indirectly, by 
land or ſea, or on the freſh waters; nor ſhall furniſh, or permit the ſubjects 
or inhabitants of their lordſhips and territories to furniſh any ſhips, ſoldiers, 
ſeamen, victuals, money, inſtruments of war, gun-powder, or any other 
neceſſaries for making war, to the enemies of either party, of any rank or 
condition whatever. Freedom of navigation and commerce ſhall not be 
infringed, by occaſion or cauſe of any war, in any kind of merchandiſes, but 
ſhall extend to all commodities which ſhall be carried in time of peace, thoſe 
only excepted, which follow in the next article, and are comprehended under 
the name of contraband. ——Under the name of contraband or prohibited 
merchandiſe ſhall be comprehended only arms, pieces of ordnance, with all 
implements belonging to them, fire-balls, powder, match, bullets, pikes, 
ſwords, lances, ſpears, halberts, guns, mortar-pieces, petards, granadoes, 
muſket-reſts, bandaliers, ſalt-petre, muſkets, muſket-ſhot, helmets, corſlets, 
breaſt-plates, coats of mail, and the like kind of armature, ſoldiers, horſes, and 
all things neceſſary for the furniture of horſes, holſters, belts, and all other 
warlike inſtruments whatſoever. ——The merchandiſes following ſhall not be 
reckoned among prohibited goods, viz. all kind of cloth, and all other manu- 
factures woven of any kind of wool, flax, ſilk, cotton, or any other materials; 
all ſorts of clothing and veſtments, together with materials whereof they uſe 
to be made; gold and ſilver, as well coined as not coined; tin, iron, lead, 
copper, and coals ; as alſo wheat, barley, and all other kind of corn or pulſe ; 
tobacco, and all kind of ſpices ; : ſalted and ſmoked fleſh, ſalted and dried fiſh, 
butter. and cheeſe, beer, oils, wines, ſugars, and all ſorts of ſalt; and in 
general, all proviſion which ſerves for the nouriſhment and ſuſtenance of life; 
likewiſe; all kind of cotton, hemp, flax, and pitch; and ropes, ſails, and 
anchors; alfo maſis and planks, boards and beams, of what ſort of wood 
ſoever, and all other materials ,requiſite for the building or repairing ſhips; 
but they ſhall; be wholly! reputed: free goods, even as all other wares and 
commodities} which are not comprehended in the next precedent. article; 
0 * 60 ſame may be freely tranſported and carried by the ſubjeQs of his 
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ſaid Majeſty, even unto places in enmity with the ſaid States; as alſo on the 
other ſide, by the ſubjects of the ſaid States to places under the obedience of 
the enemies of his ſaid Majeſty, except only towns or places beſieged, environed, 
or inveſted; in French, blocquees ou inveltces.—Treaty with Holl. 1674. 


4- Tux like diſtinction of contraband and free goods, is made in the 
Treaty with Spain, 1667, —and the Treaty with France, 171g. 


5- Sex Capture, Condemnation, Conſiſcation, Freedom of Navigation, 1lle- 
galuly, Law of Nalions, Paſſport, Prohibited Goods, Seizure, Treaty. 


n 


1. AS promiſes and contracts are to receive a favourable interpretation: 

and ſuch conſtruction is to be made, where any obſcurity appears, as 
will beſt anſwer the intent of the parties ;—otherwiſe a perſon, by obſcure 
wording of his contract, might find means to evade and elude the force of it. 
Hence it is a general rule, that all promiſes ſhall be taken moſt ſtrong 
againſt the promiſer, and are not to be rejected if they can by any means be 
reduced to a certainty.—1 New Abr. 168. But promiſes are not valid if 
the conſideration be againſt law.—And where there are frauds in contratts, 
an action on the caſe will lie. Claris Epit. of Com. Law. 


2. Taz contraſt of inſurance then is ſuſceptible of all the clauſes and 
conditions which the parties may agree to inſert, provided they are not contra 
bonos mores, nor repugnant to the nature and eſſence of this contract, nor to 
public authority.—As it is a contract of good faith, it muſt be interpreted 
according to received cuſtom, the preſumption being that the parties have 
intended to conform thereto, if there be no departure therefrom in the policy ; 
otherwiſe they muſt be governed by the expreſs clauſes and conditions inſerted 


in it, without adding any thing thereto By an extenſion of one Cale" to er. 
A Valn's Comm. 45. 


3. Ser Capture, Clauſe, Commotlity, Contains Fire, fans, zune. 
ment, Pal. a age, Voyage, A Written 8 
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PH E neil of Contribution ls, that thbſs: whoſe! bh or interefk in 
riſque have been ſaved or benefited, by che damage, loſs, or facrifice 
of others, ſhould not profit at che expenee of others : therefore thoſe. whoſe 
goods have been ſacrificed-or damaged, or ſuffered charges, for eee 
good, advantage, or ſafety, ouglit to be indemnifed; and juſtice require 
War equality ſhould take place; e coal all thoſe ee 
an 
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and who have been in danger of loſing all ;—and where ſome have ſaved what 
was in riſque, only becaule others have ſacrificed theirs. —Domat, Lotx civiles, 


liv. 2. tit. 9. But if goods, before they were thrown overboard, were 
already damaged, a deduction ought to be made in their value accordingly. 


2. Ir is a queſhon of intricacy, whether the goods ſaved ſrom the ſea 
ought to contribute according to their weigh, or according to their value — 
The latter rule 1s eſpouſed in the Roman law; and 1s adopted by all the 
commercial nations in Europe, without a fingle exception, .as far as I can 
learn.—Theſe authorities notwithſtanding, to which I am ſenſible great 


regard is juſtly due, it is not in my power to baniſh an impreſſion I have, that 


the rule of contribution ought to be werght, not value; and whether, aſter all, 


the impreſſion ought to be bamſhed, mult be decided by reaſon, not authority. 
—]n every caſe where a man gives away his money or his goods for behoof 
of a plurality connected by a common zntereſt, two things are evident: firſt, 
that his equitable claim for a recompence cannot exceed the loſs he has 
ſuſtained ; and next, that each individual is liable to make up the loſs of that 
part which was given away on his account. When a ranſon. is paid to a 
privateer for the ſhip and cargo, a ſhare of the money is underſtood to be 
advanced for each proprietor, in proportion to the value of his goods; and 
that ſhare he muſt contribute, being laid out upon his account, or for his 
ſervice. That the ſame rule is applicable where a ſhip is ſaved by abandoning 
part of it's cargo ( Fettz/on ) is far from being clear: let us examine the matter 
attentively, ſtep by ſtep. The cargo in a violent ſtorm is found too weighty 
for the ſhip, which muſt be diſburdened of part; let us ſuppoſe the one half: 
in what manner is this to be done? The anſwer would be eaſy, were there 
leiſure and opportunity for a regular operation: each perſon who has the 
weight of a pound aboard, ought to throw the half into the ſea ; for in ſtrict 
juſtice one perſon is not bound to abandon a greater proportion than another: 

—this method, however, is ſeldom or never practicable; becauſe in a hurry 
the goods at hand muſt be heaved over: and were 1t practicable, it would not 
be for the common intereſt, to abandon goods of little weight and great value, 
along with goods of great weight and little value. Hence it comes to the 
common intereſt, and without aſking queſtions, the common practice, to 
abandon goods the value of which bears no proportion to their weight: this, 
as being done for, the common intereſt, entitles the proprietors of theſe goods 
to a recompence from thoſe for whole ſervice the goods were abandoned: 


now the ſervice done to each proprietor 1s, inſtead of his valuable goods, to 


have others thrown overboard of a meaner quality; and for ſuch ſervice all 
the recompence that can be juſtly claimed is the value of the goods thrown 
overboard :—let us ſuppoſe with reſpect to any owner in particular, that 


regularly he was bound to throw overboard twenty ounces of his goods; all 


chat he is bound to contribute, is the value of twenty ounces of the goods that 
in place of his own were aftually, thrown overboard.—In a word, this ſhort- 
hand way of throwing into the ſea the leaſt valuable goods, appears to me in 
de ane light, as if the e awners. of the more valuable part of the cargo, 


had 
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had each of them purchaſed a quantity of the mean goods to be thrown into 
the ſea inſtead of their own. I cannot help at the ſame time obſerving, that 
the doctrine of the Roman law appears very uncouth in ſome of it's conſe- 
quences :—jewels, and I may add bank-bills, are made to contribute to make 
up the loſs, though they contribute not in any degree to the diſtreſs; nor is 
a ſingle ounce thrown overboard upon their account; nay, the ſhip itſelf is 
made to contribute, though the jatura is made neceſſary, not by the weight of 
the ſhip, but by that of the cargo:—on the other hand, paſſengers are 
exempted altogether from contributing, for a very whimſical reaſon; that the 
value of a free man cannot be eſtimated in money: and yet paſſengers frequent- 
ly make a great part of the load: if they contribute to the neceſſity of diſbur- 
dening the ſhip, for what good reaſon ought they to be exempted from 
contributing to make up the loſs of the goods which were thrown into the lea 
upon their account Lord Raim's Prin. of Equ. 116, 117, 118. 


3. Wuar are we to conſider under the denomination of goods preſerved, 
and thence liable to contribution ?—My anſwer is, al: in the ſame manner as 
in the caſe of goods thrown overboard.—But are the wages of maſters and 
ſailors here included?—Intheatteſtations from Amſterdam and Rotterdam made 
before the ſupreme court in July 1628, it was expreſt to be cuſtomary that 
the maſter's wages contributed equally with goods preſerved. It was adjudged 
in like manner by the ſame court in May 1630. But in one of thoſe atteſtati- 
ons it is added that, this held only when the goods are valued at the price of the 
market to which they are bound, as was then the caſe ; but not, if at the price 
of the market where they were bought.—According to thele atteſtations, the 
ſcamun's wages were allo liable to contribute; but with this clauſe, that from the 

{mallneſs of their value they were uſually overlooked : the ſupreme court did 
alſo at the ſame time, in caſes of contribution, indemnify the maſter from the 
demands of the ſailors on account of wages: thus far was decreed relatively to 
a ſhip preſerved :—but what in caſe it ſhould be loſt? In April 1674, the 
lawyers who were conſulted on ſuch an emergency made anſwer, that the wages 
of the maſters and ſailors of a ſhip run down after performing half it's voyage, 
{ſhould be charged with contribution as being then due: but others about the 
ſame time thought otherwiſe. There is no leſs diſpute and altercation whether, 
when a ſhip has run down another whoſe cargo was inſured, in the eſtimation of 
it's value, the premium for inſurance is to be deducted ? But I ſhall not dwell 
ON FT and the like minutiz.—Bynkerſhock Queſt. jur. priv. lib. 1 oy 21. | 


4. CERTAINLY it has bein ok clearly ordained that there is cauſe for 
contribution, as well in the caſe of ſhips deſignedly Aeered aſhore, as when the 
appurtenances have been thrown overboard on account of danger: — hence 
this queſtion has ariſen, what ſays the law when, after a fhip in confequence 
of a ſtorm is faſt aground, the maſter unloads the goods ſafe, and the ſhip 
| founders p Some aſſert that the proprietors' ought to contribute as if the ſhip 
had ſunk in conſequence of the preſervation of the goods: I think this aſſertion 


un founded? for r no — was done in order to = the goods, "which 1 is the 
ſole 
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ſole reaſon for contribution ; but the ſhip while unloading periſhed, by 


remaining faſt aground : nothing therefore ought to be contributed. But 
notwithſtanding the loſs of the ſhip, wages are due to the maſter, if he 
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employed other ſhips or boats at his expence, in the preſervation of his 


owner's property :—and thus it was juſtly decided by the ſupreme ſenate in 
February 1707, when I was preſent, againſt certain merchants of Amſterdam, 
who denied their owing wages; and indeed contended with their utmoſt might 
and main, that the money which they had expended to ſave their goods ought 
to be deducted :—but when no fault is alleged on the part of the maſter, 
according to a decree made in February 1686, by the judges appointed over 
maritime affairs, that money is not to be deducted. The ſcabini of Amſterdam 
decided to the contrary in November 1687; but the court in conſequence of 
an appeal did, in April 1698, and afterwards the ſenate, at the time I have 
mentioned did alſo, confirm the ſentence of thoſe judges ; by reaſon that 
money was expended in the preſervation of thoſe very goods, and is not 
chargeable to the ſeamen any more than the ſpoiling of goods, which happens 
without their being any ways in fault.—16:4. c. 24. 


5. THERE is no doubt but money alſo ſhould contribute ;—the law, it has 
been reported, was formerly otherwiſe; and Weytſen has enumerated the 
arguments on each ſide of the queſtion ; but thoſe are much the ſtrongeſt that 


militate for the contribution of money: but there is no occaſion for diſpute 


when the law ſpeaks in ſuch expreſs terms as 1t does at preſent : exception 
however 1s made of that money which a perſon has been uſed to carry about 


him: hence even precious ſtones, and ornaments of gold and filver contribute, 
though they may have been uſually worn by the ſeamen. —13:d. 


6. Tux maſter of a ſhip in Auguſt 1712, had received goods on board 
to be carried for a ſtipulated freight from Amſterdam to Cadiz; but on 


condition that he ſhould ſail under convoy of a man of war to Liſbon, or to 


Cadiz itſelf: he ſailed accordingly with many other ſhips under that convoy; 
and when near that port there chanced to be in thoſe ſeas ſeveral privateers, 
by which ſome of thoſe ſhips were captured: the man of war made hereupon 
a ſignal for the other ſhips to fail for Liſbon; and there the maſter of the ſhip 


in queſtion remained full fix months and more, before he arrived or could 


ſafely arrive at Cadiz, his intended port: this delay in his voyage occaſioned 
additional expences in prov/tons and /eamen's wages : theſe expences being 
incurred, as the maſter alleged, for the preſervation of both the ſhip and 
cargo, and occaſioned by a certain and imminent danger, he required in 
geometrical proportion from the owners of the cargo :—and he obtained his 


requeſt from the judges appointed over maritime affairs at Amſterdam in June 


1714, from the ſcabini in November 1715, and from the court of Holland in 
July 1717.—An appeal was made from the juſtice of this ſentence to the 
ſenate : the certain and imminent danger as alleged was admitted, as alſo 
that the voyage was delayed not by a fortuitous accident, but wilfully and 


LI the 


defignedly, in order to avoid that danger. A caſe of this nature is unknown in 
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the Roman law, and diſcuſſions about the recovery of damages are hardly 
known unleſs in caſes of ſhipwreck : but the cuſtoms which prevail at the 
preſent time extend the contribution to al! kind of danger; and in the 
damages thence ariſing often comprehend the additional wages and provifions 
of the {ſhip's company :—undoubtedly as the ſame laws are founded on the ſame 
reaſoning, it cannot be denied that whatever the Roman laws require in caſes 
of merchandiſe, &c. thrown overboard, 1s to be found in this preſent cafe.— 
But what if the maſter of a ſhip on the riſing of a ſtorm, or on hearing that 
pirates were cruiſing here or there, ſhould determine to put into ſome port, 
and there to remain; ſhall we then charge to the owners of the cargo, the 
expences accruing from this protraction of the voyage ?—it is difficult to tell 
of what immenſe prejudice ſuch methods of proceeding would prove to 
commerce :—and this argument was urged by a ſenator of great weight among 
us, againſt the payment of contribution : the reſt however were for contri- 
bution, as the owners of the cargo had forbid the ſailing of the ſhip without 
convoy, and without it there was moſt zmminent danger :—beſides that, 
according to the Roman and Rhodian law, the price of redemption comes 
under contribution; and in the preſent caſe, the voyage being protracted from 
neceſſity, ſeemed to ſtand in the ſtead of redemption :—for theſe reaſons the 
ſenate approved, in May 1721, of all the ſentences that had been given without 
making any alteration.—Ibid. c. 25, 26. 


7. Ir a lighter, ſiff, or the ſhip's boat, into which part of the cargo is 
unladen, to lighten the ſhip, periſh, and the ſhip be preſerved, in that caſe 
contribution is to be made; but if the ſhip be caſt away, and the lighter, 
boat, or ſkiff be preſerved, there no contribution or average is to be had, it 
being a rule, * no contribution, but where the ſhips arrive in ſafety.”— 
Lex Merc. rediv. 136. 


8. Tux reaſon why both law and cuſtom excuſe /azlors from contributing, 
can have been no other, than to engage them the readier to conſent to a 
jettiſon, and not expoſe themſelves too much, and thereby riſque the whole ; 
which a ſhare in the loſs might lead them to do ;—1 Mag. 71. 


9. IT is not cuſtomary for the King's goods to contribute to any average ; 
nor are ſuch goods, or any part thereof that may happen to be thrown over- 
board, paid for, —abid. 172. 


10. CAsk.— The plaintiff being one of the owners of a ſhip, loaded on 
board her 210 tons of oil, and the defendant loaded on board her 80 bales of 
filk upon freight, by contract, both to be delivered at London; the ſhip 
was purſued by enemies, and forced into a harbour, &c. and the maſter 
ordered the filk on ſhore, being the moſt valuable commodity (though they 
lay under the oils, and took up a great deal of time to get at them): the ſhip 
and oils were afterwards taken, and the owner of the oils brought his bill to 
noe contribution from the owner of the fk; and . it was admitted 
that, 
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that, if goods were thrown overboard in ſtreſs of weather, or in danger or 
juſt fear of enemies, in order to ſave the ſhip and the reſt of the cargo, that 


which is ſaved ſhall contribute to a reparation of that which is loſt; and the 


owners of the ſhip ſhall be contributers in proportion ; yet 1n this cale the loſs 
of the oils did not ſave the filks, neither did the laving the ſilks loſe the oils : 
and the bill was diſmiſſed accordingly ; which diſmiſſion was confirmed in the 
houſe of lords.—Show. P. C. 18, 19. 


11. Tus ſlated account of the coſts and damages ſhall be made at the ſuit 
of the maſter, at the place where the {hip unloads ; and the goods thrown over- 
board, and thoſe ſaved or preſerved {hall be valued at the price there current. 
For the payment of loſſes and damages, a repartition ſhall be made on 
the loſt effects and thoſe ſaved, and on half the ſhip and freight, ſo much per 
cent. [N. B. I apprehend it to be the gro/s freight of the goods on board, 
which ſhall contribute for one half ; and that the other half is ſuppoſed to be 
abſorbed or ſunk by the charges of wages, proviſions, Ec. That judgment 
may be formed of the quality of the goods thrown overboard, the bills of lading 
and invoices if any, ſhall be exhibited. Aff the true quality of any goods 
ſhould be concealed in the bill of lading, and that they ſhould be found of 
greater value than declared by the ſhipper, they ſhall contribute in caſe they 
be ſaved, for their true value, and if loſt they ſhall not be paid for but as they 
are ſet forth in the bill of lading. If, on the other hand, the goods are 


found of an inferior quality, and they be ſaved, they ſhall contribute on the 


footing of the declaration made ; and if they be thrown overboard or damaged, 
they ſhall only be paid for on their real value. 
wages or hire, and clothes of ſeamen, ſhall not contribute towards the jettiſon: 


_ nevertheleſs whatſoever of them ſhall be thrown overboard ſhall be paid for 
| Thoſe goods or effects for which there ſhall have 
been no bi of lading, if thrown overboard, ſhall not be paid for; but if any 


out of the other effects. 


are ſaved they ſhall contribute their proportion. [N. B. The meaning can 
only be, that if any goods, whereof no bills of lading were given to be ſigned 
are deſignedly concealed aboard, by the officers, ſaibrs, or paſſengers, to 
defraud the ſhip of it's freight, ſuch goods thrown overboard ſhall not be paid 
for; as a penalty to hinder concealment ; but that when a ſhip 1s upon it's 
departure, and for want of time ſigns no bill of lading, it cannot be of any 
prejudice to the ſhipper. | Nor ſhall any contribution be demanded for 
goods thrown overboard or damaged, if they lie upon deck ; but they ſhall 
bear their part if ſaved: the owner, however, may, in this caſe, have 
recourſe againſt the maſter. Nor ſhall any thing be contributed towards any 


damage done the veſſel, except it was expreſsly done to facilitate the jettiſon. 
Af the jettiſon ſave not the ſhip, there ſhall be no contribution; and thoſe 
goods that may be ſaved after ſhipwreck, ſhall not be liable towards the 


payment or making good of thoſe thrown overboard, or damaged. But 


if a veſſel ſhall have been ſaved by a jettiſon made, and purſuing it's voyage 


ſhall afterwards be loſt, the effects ſaved from a ſhipwreck ſhall contribute 
towards the jettiſon, according to their value, in the condition they may be 
- found, 


Ammunition, and ſtores, 
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with a deduttion of the freight and other charges to be paid there. 
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found, the charges of /alvage firſt deducted. The goods thrown overboard 
ſhall in no wiſe contribute towards the payment of damages happening after 
the jettiſon to the effects ſaved : N. B. The meaning is, towards it's particular 
damage | nor the goods towards the payment of the loſt or ſtranded ſhip. 
However, if the ſhip be cut into, or ripped open, by the agreement of the 
crew, and the merchant, if on board, in order to get to the goods, the goods 
ſhall contribute towards the making good the damage done to the veſſel to 
get them out. If goods put into {zg/ters, in order to lighten a veſſel, to 
facilitate her coming into port, be loſt, a repartition ſhall be made of their 
value upon the ſhip and her whole lading.— But if the ſhip be loft with the 
remainder of the cargo, no repartition ſhall be made on the goods put into 
If any liable to contribute refuſe to pay 
their ſhare, the maſter may detain, and even ſell juridically, of their goods 
to the amount of their part. If, after a repartition made, the effects thrown 
overboard be recovered by the owners, they ſhall be obliged to return to the 
maſter and others concerned, what they ſhall have received for their part of 
the contribution, deducting the damage that may have been cauſed by the 
jettiſon, and the charges of the recovering.—Orazn. of France. 


12. ALL proviſions and warlike ſtores, neceſſary to the preſent voyage, 
the bottomry money dependent on the ſhip, any worn clothes, both of the 
paſſengers, the maſter and his men, together with their wages, cheſts, and 
neceſlaries, ſhall not come under average; but be free from all contribution: 
yet any ſuch proviſions and effects of the ſhip's company, being upon neceſlity 
thrown overboard or damaged, ſhall be made good by a general contribution, 
as grols average. At the ſtating of the gro/5 average all goods and mer- 
chandiſe are to be ſet down in the contribution according to the market-prece 
at the time of their arrival at the port where they are delivered; however 

The 
like ſhall alſo be particularly obſerved in eſtimating ſuch goods and merchan- 
diſes as had been thrown overboard or loſt; they being, both in regard of 
the contribution to which they are bound, and of the general connection, to 
the benefit of which they are entitled, to be rated according to their value-at 
their arrival at the port to which they were conſigned had they been ſaved; 
but thoſe goods which were damaged by a misfortune or mere accident, but 
afterwards, upon average, thrown into the ſea, muſt not be rated beyond 
their value at the time of their being thrown overboard ; but the damages 


_ reſulting from the misfortune ſhall be determined and rated according to the 


depoſition of the maſter and his people. Any owner, after average and 
indemnification, - recovering his goods, either the whole or in part, ſhall pay 
back to the ſeveral contributors their reſpective quotas according to the value 
of the goods recovered, deducting withal the charges e of ſuch ever!. — 
Ordin. of Konigſb. 


13. Ir the ſhip, out of which goods were thrown in diſtreſs, be 1 and 
nothing of it is afterwards ſaved, but ſome of the goods thrown overboard, 
happened 
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happened to be ſaved, the owner of theſe ſaved goods is not to contribute 
any thing towards the ſhip or cargo, as the laſt loſt goods cannot be ſaid to 
have contributed any thing to the ſaving of the ſhip and goods; but what is 
thus ſaved of the goods ejected ſhall belong only to the owner upon paying 
the ſalvage and other charges; but if ſuch were inſured, what is ſaved of them 
falls to the inſurers who pay the whole loſs, when it exceeds three per cent. 
Goods brought from on board in boats, prahms, barks, barges, lighters, 
or other veſſels, to the place of diſcharge ſpecified in the policy, whither the 
{hip cannot come up, and loſt ; this loſs effects all the other goods and loading 
of the ſhip.—Ordzn. of Copenh. 


14. IF it happens, that a ſhip on arrival in ſight of any port that ſhe wants 
to enter, by reaſon of a ſtorm, or without it, or in view of that ſhe is bound 
to, to get in is obliged to deliver part of her cargo by boats to lighten her ; 
and it happens that the ſaid boat is afterwards loſt; in this caſe, all the value 
of the effects loſt in her ſhall come into a gro/s average, and ſhall be paid by 
the other goods that are ſaved in the lightened ſhip, whoſe value and freight 
ſhall likewiſe enter pro rata in it: and on the contrary, if it happens that the 
ſaid boat, or other veſſel, to which the ſaid effects were removed, ſhall be 
ſaved, and the ſaid lightened ſhip loſt, the goods ſaved ſhall not contribute to 
the ſaid groſs average; but only to the petty charges of freight of the boat 
ſaved, and a proportionable part of the freight of the ſhip loſt ; and if both 
the veſſels are loſt, and afterwards ſome of the merchandiſe that remained in 
the ſhip be recovered, the loſs of thoſe which periſhed in the ſaid boat, ſhall 
not be made good out of theſe; becauſe the intention or end for which the 
tranſlation was made, was not obtained.—Ordin. of Bulb. 


15. IN regulating a contribution, at the price the cargo would have 
obtained at the place of diſcharge, the freight and charges ought tobe deducted 
from the value of the goods ſaved, as well as the freight from that of the effects 
thrown overboard, or loſt.—2 Valin's. Comm. 197. There is no doubt but 
money, bills, rings, and jewels, as alſo wearing aware (except ſuch as each 
perſon daily carries about him) ought to enter into the contribution, together 
wath other effects in cheſts and rok: 200. 


* 
z 


| 16. TAE ee put by. a maſter or o owner _ a tip ina x policy, anne 
only the inſurers, and not the other freighters or the concerned in the ſhip ; 
who ought. always to make him contribute, more or lefs, according to a 
70 et eſtimation.—2 Mas: 339. es T6 bal 
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CONV O V. 


1. Coed e means a fleet or navy of merchant-ſhips bound on a voyage 
to ſome port or general rendezvous ——Convoy alſo implies the 


ſhip or {hips appointed to conduct and defend them on their paſſage thither. 
—Falc. Mar. Dit. 


2. Convors, in a war, are appointed for the ſafety of merchant-ſhips, 
who fail in fleets under their care and protection; and even in times of peace, 
ſome are ordered by the government to guard and defend our trading veſſels 
from the aſlaults of pirates, or encroachers on our commerce, more eſpecially 
in our fiſheries, and other parts of the Weſt-Indies, where they may be 
expoſed to ſuch attacks, or commercial intruders; and the ſailing of ſuch 
convoys are publickly advertiſed, and the days fixed for their departure, that 
ſhips may get to the rendezvous, or deſtined places, by the times appointed, 
and there receive orders from the commanding officer, relative to their future 
proceedings; which the maſters mult take care punctually to obſerve, other- 
wiſe they only will be anſwerable for any loſs or m ſcarriage, that may happen 
through ſuch a neglect ; but, on the contrary, if the fault lies on the commo- 
oe, he is made puniſhable oh the DET IVE: 


3. By Stat. 13 Car. 2. ſt. 1. c. 9. ſ. 1. art. 13. Ade captains, officers, and 
ſeamen, of all ſhips appointed for convoy of merchant-ſhips or others, ſhall 
diligently attend upon that charge, without delay, according to their inſtruc- 
tions; and whoſoever ſhall be faulty therein, and ſhall not faithfully defend 
the ſhips and goods in their convoy, or ſhall demand any money, or. reward, 
from any merchant or maſter for convoying of ſuch ſhips belonging to his 
Majeſty's ſubjects, ſhall be condemned to make reparation of the damage, as 
the court of admiralty ſhall adjudge, and alſo be Hun iſhed criminally by 
pains of death, or other puniſhment, as hall be adjudged | Dy, . court 
martial. -Confirmed by 22 1 75 2. art. Hh 


* 


4. Tur cuſtom of pci NET 1 rate is very ancient, as 
appears by the ordinance of 1517.—By that of the 21ſt of F ebruary 1691, the 
penalty of diſobedience to the orders of the commander of the convoy was 
fimply, for the maſter to ſerve during a year, as a common failor aboard the 
king's ſhips; and for the owner; who ſhould have” given him order to leave 
the convoy, a fine of 3000 livres by another ordinaneè of the 13th of. Auguſt 
1692, the penalty on the maſter is ſix months impriſonment, and a fine of 
1500 livres, payable jointly with the owners another ortihance of the 16th of 
February 1695, condemned the maſter in 1000 Rvres, and declared Him 
incapable of commanding any veſſels whatſoever afterwards, viitels there was 
ſome juſt reaſons for leaving the convoy and by: the laſt ordinance to this 
purpoſe, of the 14th of May 1745, Now in force, the puniſhment of the maſter 
IS, a fine of 1000  uvres, a year's impriſonment, and to be rendered incapable 


55 aſterwards 
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| | | | [7 
afterwards of commanding any vellel ——The puniſhments inflicted upon 
the commodores of convoys, in caſes of negligence and miſconduct, are like- 
wiſe ſevere, as in England. 


5. Cask. -A policy was to inſure the William galley in a voyage ſrom 
Bremen to the port of London, warranted to depart with convoy the 
galley ſet ſail from Bremen under convoy of a Dutch man of war, to the Elbe, 
where they were joined with two other Dutch men of war, and ſeveral Dutch 
and Engliſh merchant-ſhips ; whence they ſailed to the Texel, where they 
found a {ſquadron of Engliſh men of war, and an admiral :—aſfter a ſtay of 
nine weeks they ſet out from the Texel, and the galley was ſeparated in a 
ſtorm, and taken by a French privateer, taken again by a Dutch privateer, 
and paid 80l. ſalvage.—It was ruled by Holt, chief juſtice, that the voyage 
ought to be according to u/age, and that their going to the Elbe, though in 
fact out of the way, was no deviation; ſor till the year 1703, there was no 
convoy for ſhips directly from Bremen to London: and the plaintiff had a 
verdict.— 2 Salk. 445. Feb. 14, 1704 Bond v. Gonſales. 


6. Cask. The plaintif inſured on; woods in che John and Jane, from 
Gottenburgh to London, with a warranty to depart with convoy from Fleckery : 
in July 1744, the ſhip failed from Gottenburgh to Fleckery, and there ſhe 
waited for convoy two months : .on the twenty-firſt of September at nine in 
the morning, three men of war, who had an hundred merchant-{hips in convoy, 
ſtood off Fleckery, and made a ſignal for the {hips there to come out, and 
likewiſe ſent in a yaul to order them out: there were fourtcen ſhips waiting, 
and the John and Jane got out by twelve o'clock, and one of the firſt ; the 
convoy having ſailed gently on, and being two leagues a-head : it was a hard 
gale, and by fix in the afternoon came up with the fleet, but could not get to 
cither of the men of war for /ailing orders, on account of, the gale of wind} 
it was ſtormy all night, and at day-break-the ſhip in queſtion was in the midſt 
of the fleet, but the weather was ſo bad that no boat could be ſent” for ſailing 
orders. A French privateer had ſailed amongſt chem all night, and the 22d, 
it being foggy, attacked the John and Jane about two, who kept a running 
fight till dark, which was renewed the next morning, when, ſhe was taken, —— 
For the defendant it was inſiſted, that this ſhip. was never under convoy, not 
is ever conſidered fo till they have received ſuiling orders ; and if the weather 
would not permit! the captain to get them,; he ſhould have. gone back but 
the chief juſtice and jury were both of opinion that, as the captain had done 
every thing in his power, it was a departing with convoy; and theſe agree- 
ments are never confined to preciſe words; as in the caſe of departing with 
convoy from London, hen the place. of-rendezupus is Spithead; u loſs in 
going; thicher is within the policy :—ſo0, _— the Nen ee IG» 
1250, 19 Geo: 2 aan v. reren bro i: bas Jo BY 2111 
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to Spithead, and the ſhip Ranger having tried for convoy in the Downs, 
proceeded for Spithead, and was taken in her way thither :—the inſurers 
inſiſted that this being the time of a French war, the ſhip ſhould not have 
ventured through the channel, but have waited in the Downs for an occaſional 
convoy; and many merchants and office-keepers were examined to that 
purpoſe :—but the chief juſtice held that the ſhip was to be conſidered as 
under the defendant's inſurance to a place of general rendezvous, according 
to the interpretation of the words © warranted to depart with convoy: — 
Salk. 443, 445 :—and if the parties meant to vary the inſurance from what is 
commonly underſtood, they ſhould have particularized her departure with 
convoy from the Downs.—The juries were compoled of merchants, and in 
both caſes found for the plaintiffs upon the ſtrength of this direction. —Stran. 
1265. 20 Geo. 2.—Gordon v. Morley, —and Campbell v. Bourdieu. 


8. Cask. Action on a policy of inſurance; the defendant pleaded non 
aſſumpſit, and the jury found the policy, by which the inſurers undertook 
againſt the perils of the ſea, pirates, enemies, &c. from London to Venice, 
warranted to depart with convoy : et per cur. the words warranted to depart 
with convoy, mean only that he will leave the port, and fail with the convoy 
without any wilful default in the maſter :—therefore, if by default of the 
maſter, the ſhip is ſeparated and taken, the inſurers are not liable; but if 
there be no default, the maſter having done all that could be done, and the 
{ſhip is taken, they are liable: ſo if the ſhip be loſt by ſtreſs of weather; for 
they inſure againſt theſe by their own agreement.—2 Salk. 443. Hill. 2 W. 
and M. in B. R.— 7eferies v. Legandra.—S. C. 3 Lev. 320. 4 Mod. 58. 
1 Show. 320. Carth. 216. Holt's Rep. 465. 


9. C on a policy of inſurance by the defendant at London, 
inſuring a ſhip from thence to the Eaſt-Indies, warranted to depart with 
convoy ; and ſhews, that the ſhip went from London to the Downs, and from 
thence with convoy, and was loſt: after a frivolous plea and demurrer, the 
caſe ſtood upon the declaration; to which it was objetted, that there was a 
departure without convoy: et per cur. the clauſe © warranted to depart with 
convoy,” muſt be conſtrued according to the u/age among merchants, i. e. 
from ſuch place, where convoys are to be had, as the Downs, &c. :—Holt, 
chief juſtice, contra, we take notice of the laws of merchants that are general, 
not of thoſe that are particular uſages: it is no part of the law of merchants 
to take convoy in the Downs —2 Sal. 443. Mich. 4. W. and M. in B. R. 
—Lethulter's Caſe. | v9 


10. Carn — The plaintiffs being merch reſiding at Gibiakar, WF one 
of them coming to London to purchaſe goods fit for that place, bought to 
near the value of goool. and in order to forward them to the aforeſaid 
place, he took freight on the ſhip Ranger, Capt. Taylor, which he ſaw put 
up, as uſual, at the Royal-Exchange and Portugal coffee-houſe, with 2 decla- 
ration inſerted in the ſaid * that the ſhip was t to ſail with the firſt 
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convoy; and in conſequence thereof he ſhipped his merchandiſe and made 
inſurance thereon to the amount of 2,83ol. and inſerted in the policy the 
words warranted to depart with convoy, in conformity with the ſaid decla- 
ration :—the ſhip when loaded ſailed from Gravelend the 4th of May 1746, 

on her voyage, and arrived in the Downs the 7th, where ſhe continued till 
the 12th, in company with the Otter ſloop of war, ſome Engliſh merchant- 
ſhips, and three Dutch Eaſt-India ſhips :—Captain Taylor, whillt he lay in the 
Downs, having received intelligence that the convoy at Spithead was ready 
to ſail, went on board the Otter ſloop, in order to ſolicit the commander's 
taking him under his protection to Spithead ; but this the ſaid gentleman 
informed him was not in his power to comply with, as he was ordered on a 
cruiſe over to the coaſt of France : whereupon Captain Taylor went on board 
the commodore of the Dutch Eait-India ſhips, who promiſed to take the 
Ranger under convoy to Spithead :—on the 12th of May, the Otter ſloop, the 
Dutch, and the Ranger weighed anchor, as d1d allo ſome Engliſh ſhips for the 
benefit of that convoy; and a few hours after they were under fail, the Otter 
{loop parted from them on her cruiſe, and the Ranger kept company with the 
three Dutch ſhips, till between four and five o'clock the next afternoon, 
being the 19th, when in her direct courſe to Spithead ſhe was attacked by a 
French privateer, called the Reſource, within three miles of the Dutch Eaſt- 
India-men, and eighteen of Spithead, where ſhe was to join the convoy for 
Gibraltar ; and after ſome reſiſtance ſhe was taken and. carried into Havre-de- 
Grace, and there regularly condemned. The plaintiff, on the aforeſaid 
capture, applied to the reſpective underwriters, and among them to the 
defendant, requiring ſatisfaction for his loſs; but they abſolutely refuſed 
paying any thing, inſiſting that the ſhip had not ſailed according to the terms 
of the policy, viz. at and from London to Gibraltar,“ warranted. to depart 
with convoy; but as ſhe departed without convoy, which ſhe ought not to 
have done, and was taken in conſequence thereof, the inſurers are not bound 
to ſatisfy a loſs, which they never obliged themſelves to be anſwerable for; 
that the ſhip ought to have ſtaid till a convoy offered, and not gone to ſeek 
at ſuch a diſtance, as evidently expoſed her to be taken in getting thither :— 
on the contrary, the plaintiff pleaded, that they had complied with the, tenor 
of-the Polten that the defendant miſconceived the natural conſtruftion of 
the words warranted to depart with convoy, as they did not imply that 
the ſhip ought, to have, unden With, nie Ronge the Port « of London ; as 


Fara rs chews 5 the. convoy: ; 1 although, poſſibly there may be 
an inſtance or two of a convoy ſailing from the, Nore, and the Downs, to 
Gibraltar, yet this is an;-uncommon, accidental thing, and was not to be 
expected on this occaſion; on the. contrary, it was then known, that the 
convoy for thofe parts was to be at Spithead, and many ſhips went there 
from London to taks the benefit. of it; do that the warranty could only be 
underſtood from Spithead, agtit was from the convoy there the captain, was 
to take his ſailing orders; beſides; as, it. Was unſafe, to, lie in the Downs 
without a man of War, the; plaintiff, conceives the Ranger would haxe run . 
. i N n much 
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much greater riſque, in continuing after the Otter's departure, than ſhe did in 
ſailing with her and the Dutch ſhips, though they were no regular convoy ; 
and the plaintiff paid the ſame premium for his inſurance as was given on 
ſeveral ſhips at the ſame time, with a warranty to depart from any port of 
the channel; and it was the opinion of ſeveral merchants, that ſhips ſailing 
with convoy are to make the beſt of their way to the convoy, and not ſtay for 
any intermediate one.—The jury found a verditt for the plaintiff. — Lex Merc. 
rediv. 277,—Gordon and Murray v. Morley,—Sitt. aft. Mich. at Guildhall, 1746. 


11. Cast.—A ſhip © warranted to depart with convoy,” and being loſt, 
on an action, the jury found a ſpecial verdict, viz. © That the ſhip departed 
out of the river Thames with convoy; from which ſhe was /eþarated about 
the Iſle of Wight by bad weather, and put in at Torbay, and was detained 
there by contrary winds ; that the maſter expetting to meet the convoy ſailed 
out, but could not meet with it for ſtreſs of weather; that the ſhip was taken 
by the French, and fo loſt, &.: the court declared that the word, depart 
is only © terminus a quo ;” and, if the ſhip had departed from London, and 
came back again by fraud, that had been no departure. within the intention 


of this agreement; but, as tis found, the voyage was begun with convoy; 


the ſeparation afterwards by ſtreſs of weather, both endeavouring to ſave 
themſelves, and afterwards to find each other; and there being no fraud 
found in the maſter; judgment was tins for the ary ——Pg * Dic. 


Tit. Convoy. 


12. bn e the queſtion whether a return of premium agreed, in a 
policy, to be made © for convoy,” means only in cafe of convoy ſor the voyage; 


or for any partial convoy ?7—Tried before Ld. Mansfield, at Guildhall, Mich. 


1778, and decided for the latter; but, on a new trial, aft. Trin. 1779, 
before the ſame judge, determined for the e een D Pe. 16, as — 


Lilly _ Roberts v. Ewer. 


& AA —The preceding vaſe' is one of the many iſtic bf the 
miſunderſtandings which frequently ariſe from an enſnaring, or a looſe manner 


of wording the written clauſes of policies, and an inattention thereto on the 


part of inſurers. hen a ſhip is intended to be warranted with convoy for 
the voyage, or with any partial convoy, the words inſerted in the policy 
ought tobe, © warranted to depart with” ſuch or ſuch convoy; and, if there 
be inſerted a return for convoy, the words ought to'be to return per 
cent. if the ſhip departs with ſuch or ſuch convoy, and arrives: —but, 
although the underwriter fuppoſes a departure with convoy and arrival is 
meant, we now often ſee the clauſes expreſſed in the following novel and 
vague manner, * warranted to Jaili with, “ warranted to join, convoy 
or, * to return ad | Jails with*—or © if joins” ſuch or ſuch convoy ; and 
omitting the words and arrives. Such innovations on e Part of the 
aſſured, contrary. to the uſual terms of: expreſſion! in written claujes, are 
ended to entrap incavitious and inndolent underwriters :f TER there 


may 
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may be a great difference in the riſcue between a ſhip's departing and keeping 
with a convoy, and her merely | joining and ſailing with it, in any part of che 
way, however ſmall. 


14. © WARRANTED to depart with convoy” has been reſolved to import, 
by the uſage of merchants, a continuance with that convoy, as long as may be.— 


Lucas 287. 


15. Ir any certain aſſurance is contained in the policy, that the ſhip is to 
depart with convoy, then for fulfilling of that condition is required, that the 
convoy mult actually be at enmity with the enemies of the ſhip on which the 
aſſurance is made :—that the captain, who will put himſelf under the protec- 
tion, have received a letter of inſtructions from the commander or captain of 
the convoy ;—that he be ready to pur to ſea along with the convoy, as ſoon 
as he is informed and knows that it will depart, without waiting for any 
further loading, or ſuffering himſelf to be detained by that, or any other 
means, but to uſe all the diligence and endeavours in his power, according 
to the ſituation of the place, either to go out with and in ſight of the convoy; 
or if he lays not ſo near to the convoy, or that the ſame cannot come to him, 
he is immediately to follow, and endeayour to overtake it and to keep con- 
ſtantly up with the ſame, as long as wind and weather will permit — If a 
maſter. of a veſlel, in the proſecution of his voyage, loſes, or is ſeparated from 
the convoy by ſtorm, tempeſt, or any other accident, notwithſtanding he 
exactly conformed himſelf to what is required in the foregoing article, he may 
under ſuch circumſtances purſue his voyage, either to the place he is bound to, 
or to any other port which he eſteems to be the moſt ſecure, and the aſſurer 
remains nevertheleſs anſwerable for all damage and riſque ; which is allo to 
be underſtood, when a maſter is taken by privateers or enemies, in the 


interval that he endeavours to overtake the convoy, but cannot reach it. 
—Ordin. of 1 Hamb. 5 


16. Tus 1 men of war or convoys of either nation meeting or overtaking at 
ſea 2 merchant-ſhip or ſhips belonging to the ſubjects or inhabitants of the 

other, holding the ſame courſe, or going the ſame way, ſhall be bound as long 
as as they keep one courſe together, to protect and defend them againſt all and 
unt, _ who would 508 den chem eg with Holl. "7: 


Hoi 3.37 


175 EY Prem. Dife: 27, 35, 50. Alteration, Colony, Contribution Cru 5 
Uſage, War, 8 80 Written Cl auſe, 
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” HE joint abe of che uh inſure to you | 
either in part or the whole, to friend or enemy, the ſum of 1 Un 
g90ds, be aha and merchandiſes of any kind whatever, periſhable or not periſhable, without 


exception, 
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. exception, which are already laden, or ſhall be laden in the ſhip, which God preſerve, 

; called of which is captain or maſter, or whoever 
ſhall go as captain or maſter in his room; which goods, conſiſting of or 
whatever the nature of them may be, are with our conſent and approbation valued and ſet 
down at the ſum of „the inſurance premium included; truly and faithfully 

=. conſenting and inſuring, on the account of the above-mentioned inſurance company, to pay 
| the aforeſaid inſured ſum without any delay, objettion, or plea of our privilege, only upon 
his producing this policy ; and this within two months after due proof ſhall be made to us 

2% oath of the reality (which God forbid) of the damage and Hofs, for which ninety-eight 

per cent. ſhall be paid, a deduttion being made of two per cent. But in caſe the goods be 

ſtranded, and any part thereof be ſaved, what is thus ſaved ſhall be for the benefit of the 
ſaid inſurance company, and be deducted from the ſum to be paid to the inſured. There- 
fore we hereby take upon the charge and account of the company all dangers and unfor- 
tunate accidents which may befall the ſaid ſhip, and run all hazards of it 
from the day and hour when the ſaid merchandiſes ſhall be brought by you or your agent to 
the landing place or ſea coaſt, to be put on board the ſhip, or are carried from thence in 
boats, wherries, barges, prahms, barks, or lighters, to the ſaid ſhip, and put on board, till the 
ſhip arrives at the above-mentioned place, and the ſaid goods and , merchandiſes are there 
ſafely delivered, and without any loſs or damages brought to you the inſured or your agents : 
yet ſhall the riſque laſt no longer than fifteen days after the time the ſhip ſhall be arrived 
at the appointed place. The afore- mentioned ſhip may alſo ſail backwards and forwards, 
to the right and left, and tack and turn on every ſide, and in caſe of neceſſity, or volun- 
tarily, put into ſuch roads or harbours as the captain or maſter ſhall find neceſſary and 
convenient for proſecuting his voyage; and in caſe the aforeſaid goods be neceſſarily 
removed from the ſhip, and, inſtead of it reladen on board another ſhip either ſmaller or 
larger (which the inſured may of themſelves do without our conſent or permiſſion) the 
company ſhall run the ſame riſque and hazard as if the ſame goods had never been unladen: 
and the ſaid hazard 1 is to include all dangers « of the ſea, ſtorms, and bad weather, fire, and 
arreſts by friends or enemies, detention by kings and queens, princes, lords, and republics, 
letters of marque and counter- marque, barratry and negligence of the maſter and ſhip's 
company, and all other perils and accidents, apprehended or not apprehended, uſual or 
unuſual, none excepted, which in any wiſe may befal the aid ſhip without the blame. and 
connivance of the inſured; we, in all ſuch caſes, placing ourſelves and the proprietors in 
your ſtead to inſure you for all loſſes and damages, and to pay to you, or your agents or 
aſſigns, all damages which you ſhall have ſuffered in the manner above-mentioned, and this 
within two months after the misfortune or damage ſhall be duly” proved- to us. We likewiſe 
give you and all others, power in ſuch caſes to be aſſiſting im ſaving the afore-mentioned 
goods, according to the laws and ordinances of the company; in caſe of neceſſity likewiſe 
to ſell them, and, without waiting for our previous conſent; ori, permiſhon, diſtribute the 
produce : further, we will pay all the charges incurred thereby, together with loſſes ſuſtained, 
whether any thing remains of what was ſaved, or not; the account of (the charges to be allowed 
upon the oath of the perſon who drew it up: all under ſtipulation, that for the ſaid inſu- 
rance there ſhall be paid to the company X per cent. free of average 
and charges ariſing from demurrage ; likewiſe from loſſes and damages under three per 
cent. and on wool, hemp, flax, ſtock-fiſh, and ſugar, under per pF nt. And theſe 
premiſes the company and their proprietors Jointly bind themſelves 0 and faithfully to 
perform according to the regulation ſet forth in the Inſurance company's ordinance ; to 
this end foregoing all 'objeftions and *evaſions c contrary hereto; eſpecially all indulgences, 
privileges, letters of reſpite and proteftions, or any things whereby ſuch payment might 
be retarded. Given at Copenhagen 1 the_. ; broiit 63 Bod 2d1/to q fit 45 In. witneſs 
whereof the directors e behalf of the Proprietors; hexeunto 155 tet names, and the 
company's Ra.” | 2. REMARK. 
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2. REMARE.— By the company's policy, on ſſnp, like riſque commences 

4 from the day and hour of her departure, and ends at her arrival and clear- 

B * ance, at the place of diſcharge ; ; yet ſhall continue at longeſt only fifteen days 

XZ after ſuch arrival:"——allo in the policy on „hib, they inſert that © the maſter 

in all places, where pilotage is held to be neceſlary, ſhall be careful to provide 

himſelf with plots ;"—and they inſure againſt the“ negligence of the maſter 

and ſhip's company; and barratry of the ſhip's company only, but not barra- 
try of the maſter :” although in the policy on goods they include the whole. 


3. SEE Average, Barratry, Chamber of Aſſurance, Commencement, Company, 
1 End, Negligence, Ordinance, Pilot, Policy, Salvage. 


C-O0K-D:.A. 0 £4. 


CER is a general term for the running rigging of a ſhip, or all 

that part of her rigging which is employed to extend, contract, or 

traverſe the ſails ; or which lies in reſerve to ſupply the place of ſuch as may 
be rendered unſerviceable.—Falc. Mar. Dit. 


2. Tux maſter of a ſhip, when he lets her out to freight to the merchants, 
ought to ſhew them his cordage, ropes, and ſlings, with which the goods are 
to be hoiſted aboard or aſhore : and if they find they need mending, he ought 
to mend them; for if a pipe, hogſhead, or other veſſel, ſhould happen, by 
default of ſuch cordage, or ſlings, to be ſpoiled or loſt, the maſter and mariners 
ought to make ſatis faction for the ſame to the merchants ;—1o allo if the ropes 
or ſlings break, the maſter not ſhewing them before-hand to the merchants, 
he is obliged to make good the damage : but if the merchants ſay the cordage, 
ropes, or llings, are good and ſufficient, and notwithſtanding it happens that 
they break, in that caſe they ought to divide the damage between them; that 
is to lay, the merchants to whom ſuch goods belong, and the ſaid maſter with 
tis mariners.—Laws of Oleron, Wiſbuy, e. | | 
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g. Arens en an judged! parſimony, in the fitting ic out of 
ſhips, and the rogueries that are often prathiſed 1 in the bulineſs of rope-making, 
cane nee and lofles are from time to time e 15561 


4s Sir Accident, Anchor, ann Cable, ca Hi gan. Goods, 
Repair, a Wear and ur. l 
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A Si it is > ſoerithes 1 wad a delten with end to fiery commodities 
Which feem' to be of the nature of corn, or grain, whether they ought | 
to obe confidered as being free from average,” according to the N. B. at the 
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foot of our preſent policies of inſurance? it may be proper to obſerve that 


the following articles are mentioned in ſeveral ſtatutes relating to corn, viz. 


* wheat, rye, barley, oats, peaſe, beans, malt, pearl-barley, or other corn 
ground or unground, bread, biſcuit, meal, grain.” — 12 Car. 2. c. 4.—11 and 


12 W.3. c. 20.—1 Ann. c. 13.—5 Ann. c. 19.—7 Ann. c.7.—g1 Geo. 2. c. 29. 


2. CasEx. Upon the execution of a writ of enquiry before the chief juſlice, 
it appeared that the defendant was an inſurer to 200]. upon corn, the value of 
which was 2171. that the corn was fo damaged in the voyage, that it fold only 
for '671. and the freight came to Sol.: —and upon this the queſtion was, 
whether as the freight, which the plaintiff was obliged to pay, exceeded the 
ſalvage; this was not to be conſidered as a total loſs ?—and for the plaintiff it 
was inſiſted, that he ought not to be in a worſe condition, than if his corn 
had gone to the bottom of the ſea; for then he would have had no freight 
to pay; and now that the voyage has been performed, whereby the freight is 
become due, he has a right to apply the ſalvage to diſcharge that.—It was 
proved to be the v/age, where the ſalvage exceeds the freight, to deduct the 
freight out of the ſalvage, and make up the loſs upon the difference. For 
the deſendant it was inſiſted, that as his inſurance was upon the corn, and the 
whole did not periſh, he ought in making up the loſs to dedutt the ſalvage: 
but no inſtance could be ſhewn on either ſide, of an adjuſtment where the 
freight exceeded the ſalvage : the chief juſtice was of opinion that within 
the reaſon of dedutting the freight when the ſalvage exceeds it, the plaintiff 
was in this caſe (wherein it fell ſhort) entitled to have it conſidered as a total 


loſs: and the jury found for the plaintiff accordingly. kran. 1065.— 


10 Geo. 2 Who. v. Brown. 


3. Rrziant he N. B. at the foot of our policies, by which corn is 
free of average, unleſs general, or the ſhip be ſtranded,” has been inſerted 
ſince che above-mentioned time. See Peaſe. 87 


4. CAsz — This was an action on the caſe brought upon a policy of inſu 


rance, for the recovery of 56l. 198. 8d. per cent. being the damage received 
by a cargo of wheat on board the Boſcawen, inſured at and from Lancaſter to 
Rotterdam; which wheat was valued, by agreement, at 308. per quarter: 
the policy was in the ordinary form: the premium was five guineas per cent.: 
and in caſe of loſs the aſſured to abate two per cent.: * N. B. Corn and fiſh 
are warranted free from average, unleſs general, or the Mip be ſtranded' ſugar, 
tobacco, hemp, flax, hides, and ſkins, are warranted free from average under 
five pounds per cent. and all other goods free from average under three pounds 
per cent. nl general, or the ſhip be ſtranded :”—and the {hip was © war- 
ranted well in port the 16th day of February 1760 —the defendant . under⸗ 
wrote this policy for 100l. on the 20th of February 1760. The defendant 
having pleaded the general iſſue, the cauſe came on to be tried at Guildhall, 
London, on the 13th of. F ebruary 1764, before Lord Mansfield :—the ſhip, 
n h her cargo, being wheat, nn 0 the plaintiffs, failed from on 
6 


N. 147 


the 21ſt of February 1760: after her departure "AO Lancaſter, and before 
her arrival at Rotterdam, to wit, on the 22d day of February 1760, ſailing 
and proceeding on her voyage, ſhe met with a violent ſtorm, and was by and 
through the force of winds and ſtormy weather obliged to cut away and 
leave her cable and anchor, for the ſafety of the ſhip and cargo; and was 
alſo greatly damaged, and obliged to run to the firſt port (being Liverpool) 
to refit ; the expence of refitting the ſhip amounted to 381. 15s. per cent.: 
the hatches of the ſaid ſhip were not opened at Liverpool; but the ſhip, 
being refitted, on the day of February 1760, ſailed from Liverpool for 
Rotterdam with the cargo; and arrived there on the day of F ebruary 
and there landed her cargo of wheat :—upon unloading the wheat, it 
appeared that it had received damage by the ſaid ftorm, to the amount of 
561. 19s. 8d. per cent. The ſingle queſtion was (upon the true conſtruc- 
tion and meaning of the words “ free from average, unleſs general, or the 
{hip be ſtranded ;”) whether the plaintiffs can, under the circumſtances of this 
caſe, recover in this action, for the damage of 56I. 19s. 8d. per cent. (the 
381. 158. per cent. not being diſputed). Mr. Dunning argued for the 
plaintiffs, the inſured; and mentioned a caſe before Lord Chief Juſtice Ryder, 
in 1754, between Cantillon and The London-Aſſurance company, upon an 
inſurance of corn, with ſuch a clauſe as this is: and, the ſhip being ſtranded, 

the plaintiff (the inſured) recovered an average loſs of about 80l. per cent.— 
for, Lord Chief Juſtice Ryder, and a ſpecial jury, looked upon this as a con- 
dition; and that by the ſhip's being ſtranded, the inſurer was let in to claim 
his whole partial average loſs :—after which determination, that company (he 
faid) had altered that clauſe in their inſurances, by omitting the words * or 
the ſhip be ſtranded.” Where the ſhip is ſtranded, the damage may happen 
to be ſuch as would render it impoſſible to diſtinguiſh how much of it arifes 
from the ſtranding of the ſhip, and how much of it from the periſhable nature 
of the commodiy.——The caſe was ordeted to ſtand over for the opinion of 
the court; and on the 10th of July 1764. Lord Mansfield delivered it to the 
following effect: —after having ſtated the caſe, he repeated the obſervation 
and argument inſiſted upon by the counſel on the part of the plaintiffs ;— 

* that the warranty to be free from average ought only to take place, if 
neither of the two ſpecified events ſhould happen; but if either of the two 
ſpecified events ſhould happen (if either the ſhip ſhould be ſtranded, or any 
thing ſhould happen which created a general average) then the warranty to 
be free from average was diſcharged :” for it was argued and inſiſted upon, 

by the counſel, that the words were in the nature of a condition; but they 
are not to be conſtrued as a condition, in the ſenſe that the counſel for the 
plaintiffs would have it underſtood: policies of - inſurance, according to 
their preſent form, are very irregular and confuſed: an ambiguity ariſes in 
them from their uling words in different ſenſes, particularly in the uſe of 
this word average: it is uſed to ſignify contribution to a general loſs; and it 
is alſo uſed to ſignify. a particular partial loſs:— Sir Henry Spelman, iti his 
gloſſary, under the word averagium, ſays, it is detrimentum, quod vehendes 
en accidit ; ut fluxio vini, frumenti corruptio, mercium in tempeſtatibus 


ejectio: 
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ejectio: quibus adduntur vecturæ ſumptus, & neceſſariæ aliz impenſæ. De 
averagiis mercium è navibus projectarum diſtribuendis, vetus habetur ſtatutum, 
non impreſſum, cujus exemplar apud me extat: (for my own part, I never 
met with that ſtatute). Whether it be conſidered in one or other of theſe 
ſenſes, it will not ſerve the turn of the plaintiffs in the preſent caſe: for, if 
it here ſignifies contribution, the inſurer is to be free from contributing, 
unleſs where the contribution is general: if it ſignifies a loſs, then plainly it 
is warranted free from all particular loſſes: the inſurer is liable to all loſſes 
ariſing from the ſhip being ſtranded, and in all caſes where there is a 
general average; but all other partial loſſes are excluded by the expreſs 
terms of the policy. — The London-Aſſurance company do, in all their 
policies, leave out the clauſe about the ſhip's being ſtranded; and only ſay, 
free from average, unleſs general :'——the word unleſs means the ſame 
as except ; and is not to be conſtrued as a condition, in the ſenſe that the 
counſel ſor the plaintiffs would put upon the word condition: the words 
free from average, wnlc/s general,” can never mean to leave. the inſurers 
liable to any particular average.——lt is clear that the plaintiffs ought not 
to recover; and that the judgment ought to be for the defendant.— 
Judgment for the defendant.—Wi/on v. Smit. — 3 Burr. 1550. 10 July 1764. 


5. SEE Prelim. Diſc. 43. Average, Commodity, Free of Average, General 
Average, Goods, Grain, Peaſe, Periſhable Commodities, Salt, en Stranding. 
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ERCHAN T COURT, or ebene 1s {kind of judicatory 

power inveſted in merchants, choſen for that purpoſe in ſeveral 
parts of Europe, in order to decide and determine, in a ſummary way, all 
differences and litigations among themſelves and their dependents. 
Courts of merchants ſhould be erected for the ſpeedy deciding all differences 
relating to ſea affairs; which are better ended by thoſe who underſtand them, 
than they are in Weſtminſter-Hall, where all things are tried by the nice rules of 
law; and, therefore, after much attendance and expences are often referred 
by the judges to ſuch as are converſant in trade: by this means the merchants 
would ſoon ſee ſhort ends to their differences; but no general rules can be 
given for theſe courts, which muſt be ſettled as they ſuit INE: conveniences of 
trading Allen on Trade: 9913 te 9799 bon Ai li =; 


2. I asK © of the leanitd; an of ib ag 8 Dio the 
remarkable De Foe) if I do them any wrong, having no deſign to affront them, 
when I ſay, that, in matters of debate among merchants, when they come to 
be argued by lawyers at the bar, they are ſtrangely handled. I myſelf have 
heard: very famous lawyers make ſorry work of a cauſe between the merchant 
and his factor; and, when they come to argue about exchanges, diſcounts, 

proteſts, demurrages, charter: parties, freights, port- charges, aſſurances, bar- 
rauen, 
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bottomries, 


accounts current, accounts in commillion, and accounts 


ratries, 
in company, and the like, the ſolicitor has not been able to draw a brief, nor 


the counſel to underſtand it: never was young parſon more put to it to make 
out his text, when he's got into the pulpit without his notes, than I have ſeen 
a coun/el at the bar, when he would make out a cauſe between merchants ;— 
and I remember a pretty hiſtory of a particular caſe, by way of inſtance, 
when two merchants contending about a long fattorage-account, and had all 
the niceties of merchandiſing in it, and labouring on both ſides to inſtruct 
their counſel, and to put them in when they were out ; at laſt they found them 
make ſuch ridiculous {tuff of it, that they both threw up the cauſe, and agreed 
to a rTeference; which reference, in one week, without any charge, ended all 
the diſpute, which they had ſpent a great deal of money in before to no 
purpole.—Nay the very judges themſelves (no reflection upon their learning) 
have been very much at a loſs in giving inſtructions to a jury, and juries much 
more to underſtand them; for, when all is done, juries, which are not always. 
nor often indeed, of the wiſeſt men, are, to be ſure, ill umpires in caules ſo 
nice, that the very lawyer and judge can hardly underſtand them. 
Wherefore 1t ſeems to me a moſt natural proceeding, that ſuch affairs ſhould 
be heard before and judged by ſuch as, by known experience and long practice 
in the cuſtoms and uſages of foreign negoce, are of courle the moſt capable to 


determine the ſame : beſides the reaſonableneſs of the argument, there are ſome 


caſes in our laws in which it is impoſſible for a plaintiff to make out his caſe, or 
a defendant his plea ; as, in particular, when his proofs are beyond leas, for no 
proteſts, certificates, or procuratjons, are allowed in our courts as evidences ; 
and the damages are infinite and irretrievable by any of the proceedings of our 
laws.—By this method, infinite controverſies would be avoided, and dil- 
putes amicably ended, a multitude of preſent inconveniences prevented, and 
merchandiſing matters would in a merchant-like manner be decided, by the 
known cuſtoms and methods of trade. 


3. REMARK— The great objection that hath been made againſt an eſtabliſh- 


ment of this nature, 1s, that not many merchants are ſufficiently {killed in 


the laws, cuſtoms- and. uſages, which have relation to their own profeſſion ; 
and, therefore, they can never be competent judges in regard to every kind 
of litigation which may come before them: the experience, however, of other 
nations has ſhewn, that the mercantile world is contented at preſent, in the 
general, rather with the determinations of a judicatory of their own fraternity, 
than thoſe of lawyers: and a court of ſelect merchants (eſtabliſhed by autho- 
rity) from a long and ſuitable attention to concerns of this nature, and the regil- 
tering the reports of their predeceſſors, may, in time, become very knowing 
and judicious in determining almoſt all kinds of Aiftevepdes between their 
brechen ang their eee og not 
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COURT OF POLICIES OF ASSURANCE. 


1 13 HE court of policies of aſſurance, when ſubſiſting, is erected in 
purſuance of ſtatute 43 Eliz. c. 12. which recites the immemorial 
uſage of policies of aſſurance, “by means whereof it cometh to paſs, upon 
the loſs or periſhing of any ſhip, there followeth not the undoing of any 
man, but the loſs lighteth rather eaſily upon many than heavily upon few, 
* and rather upon them that adventure not, than upon thoſe that do adven- 
* ture; whereby all merchants, eſpecially thoſe of the younger ſort, are 
allured to venture more willingly and more freely : and that heretofore ſuch 
aſſurers had uſed to ſtand ſo juſtly and preciſely upon their credits, as few 
or no controverhes had ariſen thereupon ; and if any had grown, the ſame 
had from time to time been ended and ordered by certain grave and diſcreet 
merchants appointed by the lord-mayor of the city of London ; as men by 
* reaſon. of their experience fitteſt to underſtand and ſpeedily to decide thoſe 
cauſes: but that of late years divers perſons had withdrawn themſelves from 
that courſe of arbitration, and had driven the aſſured to bring ſeparate actions 
at law againſt each aſſurer: it therefore enables the lord chancellor yearly to 
grant a ſtanding commiſſiom to the judge of the admiralty, the recorder of 
London, two doctors of the civil law, two common lawyers, and eight 
merchants ; any three of which, one being a civilian or a barriſter, are thereby 
and by the ſtatute 13 and 14 Car. 2. c. 23. empowered to determine in a 
fummary way all cauſes concerning policies of aſſurance in London, with an 
appeal (by way of a bill) to the court of chancery.—But the juriſdiction being 
ſomewhat defective, as extending only to London, and to no other affurances 
but thoſe on merchandife, and to ſuits brought by the aſſured only and not by 
the inſurers, no ſuch commiſſion has of late years ifſued: but inſurance 
cauſes are now uſually determined by the verditt of a jury of merchants, and 
the opinion of the judges in caſe of any legal doubts; whereby the deciſion 
is more ſpeedy, ſatisfaftory, and final; though it is to be wiſhed, that ſome of 
the parliamentary powers inveſted in theſe commiſſioners, eſpecially for the 
examination of witneſſes, either beyond the ſeas or ſpeedily going out of the 
kingdom, could at preſent be adopted by the courts of Weſtminſter-hall, 
without 8 the conſent of parties 4 Black. Com. hd 1 


5 


3. BY Stat. 43 Eliz. c. 12. ſ. 1.—It ſhall be awful for ü the lord lathe 
iO award under the great ſeal one ſtanding commiſſion, to be renewed yearly 
at leaſt, for the hearing and determining of cauſes ariſing, and policies of aſſu- 
rance entered within the office of affurances in London ; which commiſſion 
ſhall be directed unto the judge of the admiralty, che recorder of London, 
two doctors of the civil law, two common lawyers, and to eight diſcreet 
merchants, or to any five of them; which commiſſioners, or the greater part 
of chem which mall fit, ſhall have power to hear, examine, and deeree, all 
ſuch: cauſes concerning policies of affurance in a ſummary courſe; without 
formalities of proceedings. S. 2. It ſhall be lawful for the commiſſioners as 

1 well 
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well to warn the parties, as to examine upon oath any wuneſles, and to 
commit any perſon that {ſhall contemn their decrees: and they ſhall, once 
every week at leaſt, fit upon the execution of the commillion in the office of 
aſſurances, or ſome other place; and no perſon by this act may claim any fee. 
S. 3. Any perlon grieved by ſentence of the commilſioners, may within 
two months of the decree made, exhibit his bull in chancery for the re- 
examination of ſuch decree, ſo as every complainant, before he exhibit ſuch 
bill, do either execute the ſentence, or lay down in depoſite with the com- 
miſſioners ſuch money as he ſhall be awarded to pay; and the lord chancellor, 
in every ſuch ſuit brought by ſuch aſſurers, and decreed againſt the aſſurers, 
{ball award double coſts. S. 4. No commiſſioner {hall intermeddle in the 

execution of ſuch commiſſion in any cauſe where himſelf ſhall be a party; nor 
any commiſſioner (other than the judge of the admiralty, and the recorder of 
London) ſhall proceed in the execution of any ſuch commiſſion, before he 
have taken his oath before the lord-mayor and court of aldermen, to proceed 
uprightly and indifferently between party and party. 


3. CaAsE.— A. and B. were bail for C. in a ſuit againſt him in the admiralty 
brought by I. S. for 100l. due to him by I. S. for freight; and C. going 


to Barbadoes, where he had a ſhare in a plantation, and likewiſe a quarter 


part of the ſhip he was to go in, his {i/e was inſured by A. and B. his bail ;— 


a prohibition was prayed to the court of policies, ſurmiling that they proceeded 
there in the trial of the aſſurance of C.'s life, which was inſiſted to be triable 
at common law.—Roll. C. J. thought the aſſurance of a man's life not within 
the ſtatute, as upon the buying of an office; but where he is going to ſea upon 
merchants' affairs, his life may be aſſured, as well as the ſafe return of the ſhip 
he goes 1n,—But afterwards, upon hearing counſel, it was objected, that the 


party might have remedy in B. R. as well as in the court of policies, and 


therefore B. R. ought to be preferred, and the contract has no relation to 
merchandiſe, and ſo belongs not to that court.—lt was replied that the words 
of the policy ſhewed that the contract concerned merchandiſe ; but Roll ſaid, 
the words are not material; for they may be falſe, and the contract may be for 
things not touching merchandiſe notwithſtanding, and the intent of the ſtatute 


is for things merchantable ; and if they appear not ſo, a prohibition ought to 


be granted, and ſaid they could not avoid granting a tree —9ty. 100. 


Mich. 049 —Benatr v. tee 


4. Gast. N. has court of policies have juriſdiction of che principal matter, 
they have alſo juriſdiction of all matters incident thereunto; and they may 
try them according to the courſe of their law, ſo. that it may not be contrary to 
che common lav. —Per ** C. J. * en Trin. 1054 ,—Oyles v. Marſhall. 


5. Ca 3 e on the _— was brought for a thing pending i in the 
court of policies of aſſurance: the ſuit there was diſmiſſed :—the queſtion was, 
if the party might have an action at common law for the ſame thing which he 
lued for 1 in . court but the whole court held that the action lies: for 

this 
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this court, being erefted by the ſtatute,” has, like other courts of equity; 
juriſdiction in per/onam only, and not n rem, for it is a certain rule, that 
a decree in a court of equity {hall not be a bar in an action brought at 
common law; and adjudged that the plaintiff may have his action at common 
law.—2 Sed. 121. Mich. 1658. B. R.—Came v. Moye. 


6. By Stat. 13 and 14 Car. 2. c. 49 ſ. 2. At is enacted that the com- 
miſſioners for determining cauſes upon policies of inſurance entered within the 
office of aſſurance of London, or three of them, whereof a doctor of the 

civil law, or a barriſter of five years ſtanding to be one, may proceed as 
five might have done; and in caſe of wilful delay of witneſſes upon the firſt 
ſummons and tender of charges, and of parties upon the ſecond ſummons, may 
puniſh the offenders by impriſonment or coſts. Every ſuch commiſſioner may 
proceed, having taken an oath before the lord-mayor of London to proceed 
uprightly.——S. g. Commiſſions ſhall iſſue out of the admiralty returnable 
before the ſaid commiſſioners to examine witneſſes, beyond ſea, or in any 
remote parts of the king's dominions ; the commiſſioners, or three of them, 
may pals ſentence and execution againſt the body and goods, and againſt the 
executors, &c. of the party evicted, and aſſeſs coſts of ſuit S. 4. Any one 
commiſſioner may adminiſter an oath to a witneſs, notice being given to the 
adverſe party, and ſet up inthe office, that ſuch witneſs may be croſs examined. 
S. 5. The commiſſioners ſhall not proceed . ere _ and goods for 

the ſame debt. 


7 Casr —The plaintiff's bill was an appeal from a deere of thee court of 
policies and aſſurances in London; whereby the defendant below not appear- 
ing upon the firſt ſummons, the bill was ordered to be taken pro confeſſo 
A8 him: and for the plaintiff it was inſiſted, that though by the ſtatute 
13 Elig. c. 12. and the ſtatute 14 Car. 2. c. 23. the commiſſioners may pro- 
ceed in a ſummary courſe, without formalities of pleadings, yet it was very 
extraordinary to take a bill pro confeſſo upon the firſt ſummons; and they 
ought at leaſt to have the allegations in the bill proved, before they proceeded 
to make ſuch order: and it was ſaid, though the courſe in this court now is, 

not to take a bill pro conſelſo after the party has once appeared, and ſtands 
out in contempt till the plaintiff has got to the end of the line, and has run 
chrough all the proceſs of the court againſt him; yet formerly this court did 
not do it even in that caſe without putting the plaintiff to prove the ſubſtance 
of his bill; whereupon the lord keeper reverſed the decree. And though in 
this caſe the appeal was not brought within two months after the decree, 

according to the ſaid act of 49 Eliz. yet in regard the defendant could not 
make out that the now. plaintiff had been fairly ſummoned, the lord keeper 
admitted the appeal; and thereupon the parties agreed to try the matter in 
an action on the cafe,” the plaintiff þy-order being not to inſiſt upon the 
ſtatute of limitations Vern. 229, ce Hill. r in 1 James 
Jolnfon' V. bn Wee 04 EL GOMHMIDD 15 notes A dim (eg 
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8. Cas. Prohibition: the defendants had ſubſcribed a policy of inſu- 
rance to the plaintiff, and a loſs happening, the defendants were ſued at law, 
and a declaration delivered: thereupon the defendants ſummon the plaintift 
before the commiſſioners for determining of policies, the ſame being made in 
the office, pretending that the ſaid policy was had and procured by fraud, 
and endeavoured to have the policy delivered up by order of the com- 
miſſioners there, according to 43 Eliz. c. 12. and 14 Car. 2. c. 23.—Showet 
moved for a prohibition on a ſuggeſtion of this matter, for theſe rea- 
ſons, viz. that they have no juriſdiction in this caſe; that aud and no 
intereſt annuls the policy at common law; that it is good evidence upon the 
general iſſue ; that we had our action on the policy dere, and ſo a juriſdiction 
was attached; that this method would deprive us of our evidence at law, viz. 
che written policy; that this would erect another court of equity, in conſe- 
quence, to control ſuits at law ; beſides, that they had no authority in this 
matter by the acts of parhament ; that the ſummary method therein pre- 
{ſcribed without trial by jury was never intended further than the relief of the 
inſured againſt the inſurers, and being ſuch a law, was not to be extended 
further than the words; that the miſchief recited was trouble for the inſured 
to ſue every ſeveral inſurer diſtinctly; that though the purview be general, 
viz. to hear and determine cauſes ariſing upon policies of inſurance, yet 
ſeveral other clauſes ſhew the intent; as that “ upon appeals the party 
grie ved ſhall firſt ſatisfy the decree, or at leaſt depoſite the monies decreed in 
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cauſe, and to ſtay proceedings in the mean time.—Show. 996. Paſch. 4. 
W. and ee v. Proudfoot & al. 
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N the commiſſioners' hands ;” which plainly means the aſſurers to be appellants, Þ 
and upon ſuit ſo brought before them by the aſſurers upon appeal, the i 
J chancellor is to award double coſts : that any other conſtruction would make 5 
a claſhing of juriſdictions.— And a rule was obtained for a prohubitzon unleſs ? | 
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9. Chon Tauss ſtatutes did not take away that cognizance which the 
courts of W eſtminſter claimed on ſuch contracts by the common law ; but only 
gave this new erected court a concurrent juriſdiction with thoſe of the common 
law: for though the loſs happened out of the realm, they had juriſdiction of 
the cauſe ; and therefore if an action be brought upon a policy of aſſurance, 
though the loſs happened at ſea, yet the jury ſhall enquire ; for the loſs 1s not 
the direct ground of the action, but the aſſumpſit. Holley, D.- 2. C. a . 
cites Sh. Rep. 418. 6 Cb. 47 —Dowdale's Caſe. 
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Br making an office policy, according to the ſtatutes, theſe advantages 
— if the policy was loſt; the entry thereof with the regiſter of the 
office was ſufficiem evidence, bath at common law and in the ſame court; 
but a private policy loſt is like a deed burnt, unleſs there be a copy thereof, 
or ſome other very ſtrong evidence; ſo that chen there will remain nothing 
but an eguitable relief in chancery far the ſatisfafßtion of the party. —2. the 
commiſſioners may, in caſe of any aiſpute between the aſſurers and affured, 
examine them upom oathi, and determine the matter according to law and the 


84 8 2 9 _ cuſtom 
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cuſtom of merchants ; but this cannot be done at common law, and relief can 
be had only in a court of equity, where the party has not ſuthcient evidence 
at law :—. it was a court of equity as well as a court of law; and they could 
decree againſt twenty aſſurers at the ſame time; but at law they muſt be ſued 
leverally :—4. they could proceed out of term as well as in term; and they 
might finiſh a cauſe in a fortnight's time or leſs :—;. the judgments there given 
were generally upon mature deliberation, and by: perſons well {killed in marine 
affairs; and if their ſentence was thought unrealonable, the lord chancellor, or 
lord keeper, might on appeal examine and determine the ſame :—6. the legilla- 
ture had ſuch reſpect for the judgments given in this court, that no appeal lay 
from thence, until the whole money decreed was depoſited, and full coſts paid 
to the appellee; and though this court could not compel the defendant to 
put in bail, yet the ſentence there being ſo expeditious was eſteemed very 
convenient to the aſſurers as well as the aſſured. —Molloy, b. 2. c. 7. ſ. 19. 


11. Bur, as private perſons were not excluded by theſe acts from car- 
rying on this buſineſs as before, and the commiſſioners taking no cognizance 
of any policies not made in their office, and recovery of loſſes thereon being 
made ealy at common law; beſides, there having been ſome partiality 
practiſed by the commiſſioners, and an appeal being allowed from their deter- 
minations to the court of chancery, the buſineſs of this court ſoon diminiſhed, 
and the granting commiſſions was diſcontinued After this no public law 
was made in England. concerning inſurances, except 9: Ann c. 6. 1. 57. to 
_ prohibit inſuring on marriages, births, chriſtenings, and ſervice ; but all 
was tranſacted by private office keepers; till one was paſſed in the year 1720, 
by which his majeſty was enabled to grant two charters, for erecting two 
corporations for inſuring {ſhips and merchandiſe, and lending money on bot- 
tomry, which are now called the Royal-Exchange-Aſſurance, and the London- 
Aſſurance ; which corporations are to have perpetual ſucceſſion, ſubje& to 
redemption, or power of revocation. Lex Merc. rediv. 263. 


12. SEE Prelim. Diſc. 15 to 20, Amicable Fudicatory, Arbitration, 
Chamber of Aſſurance, Chancery, Company, Conſul, Court-Merchant, Di,. 
ble. Laro, Statute. Op: HT HOT. 4-0 n H 910 ür 5, 
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1. 6 is a voyage or expedition in queſt of veſſels or fleets of the 

enemy, which may be expected to ſail through any particular tract 
of the ſea, at a certain ſeaſon of the year: the region in hich theſe cruiſes 
are performed is uſually termed the rendezvous, or cruiſing latitude.— When 
the ſhips employed for this purpoſe; Which are accordingly called eruiſers, 
have arrived at their deſtined ſtation, they traverſe the ſea backward and 
forward, under an eafy fail, and within a limited ſpace, conjectured: to be 


0 in the track of their expected adverſaries. Hilo. Mar. Diet. 
5 2, Cas. 
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CRUISE AND CRUISING. 


2. Cas E. The Dartmouth galley, being fitted out as a privateer, failed in 
company with the Fortune, in October 1744, on a cruiſe ; and the plaintiffs 
being concerned therein, got inſurance made on their part for one calendar 
month, of which the defendant wrote 2001. and the ſaid ſhips, after being out 
two days, fell in with two French men of war, with whom the Dartmouth enga- 
ged; and aſter a gallant defence, was taken by them, though not 'till the captain 
and two more were killed, and ſeveral wounded ; when the lieutenant, ſeeing 
the inequality of the combat, ordered the colours to be ſtruck, and ſurren- 
dered; on which the conquerors ordered the Dartmouth's people to hoiſt out 
their barge, and go, as many as could, on board the men of war: but the 
Dartmouth's men, finding an opportunity, failed away and got off. —Their 
enemies purſuing and overtaking them, they were obliged finally to ſubmit ; 
and the men of war ſent a heutenant, with a ſufficient power, to take poſſeſ- 
ſion of the Dartmouth, in whoſe cuſtody ſhe continued only about an hour 
and a half, or two hours; for the lieutenant and his company, perceiving ſhe 
was leaky by one of the men of war running foul of her, and ſtarting a plank 
during the engagement, called his commanders: to ſend a boat for them, as 
they feared ſinking; which they immediately complied with, and the lieute- 
nant of the Dartmouth, and about ninety of her men were carried into France; 
and the boatſwain being left on board with about twenty more (including the 
nine wounded) ſearched for, and in a great meaſure ſtopped her leaks; and 
taking advantage of the Frenchmen's fears and the night, in two days after 
got ſafe into Dartmouth, and, ſoon after her arrival there, was refitted by the 


* 


owners, and failed on another cruiſe— After this the ſaid ſhip was kept 


inſured from month to month, and the defendant underwrote ſeveral ſubſe- 


quent policies on her, being always told by the office-keeper that © he was 
off the firſt policy; and neither he nor the plaintiffs ever pretended to demand 


any thing of him on account thereof.—In about ſix months after the expi- 


ration of the aforeſaid policy, the defendant paid the. plaintifls a loſs on 
her, having continued to inſure her monthly from the policy in queſtion ; 
and the plaintiffs when they received it, never ſo much as inſinuated or 
pretended, that they had any right to the firſt inſurance: however, the 
plaintiffs have now claimed it, as the taking of the ſhip, and carrying her 
men away, entirely overſet the cruiſe, and ſhe could not be refitted and fail on 


another before the expiration of the month for which ſhe was jnſured; and 


conſequently this proved an entire loſs to the aſſured. But in ſupport of 
the contrary, it is alleged by the defendant, and confirmed by the opinion of 


ſeveral very conſiderable merchants, that this could not be counted a total 


loſs, more eſpecially as it is not on a cruiſe, the -words of the policy being 
to be inſured loſt or not loſt, to any ports or places for one calendar month ;” 
but no mention at all made of any cruz/e; on which account the defendant 
ſuppoſes there could be no interruption to a thing never guarded againſt ; and 
beſides, the ſhip was ſo far from being a total loſs to the owners on the firſt 


riſque, chat ſhe afterwards. met with very great ſucceſs by taking a very rich 
prize :—and if this, doctrine offered by the plaintiffs had taken place with 
reſpe& to infurances made for a time, every collier might bring this as a plea, 
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as they are always inſured on theſe terms; though it was never apprehended 
that every little accident which happened within the time, and obliged them 
to refit, was deemed a total loſs. The plaintiffs were nonſuited, becauſe 
unprepared to ſhew the impoſſibility of her being fitted out again before the 
expiration of the infurance.—Lex Merc. rediv. 271. Trin. 1749. at Guildhall, 
— Talabert and Neuil v. Collier. 


3. CasE.—The plaintiff made an inſurance in London on the Tryal priva- 
teer, fitted out at Briſtol, for two calendar months, wherever the ſhip might 
then be, on a cruiſe, or in any port or place whatſoever or whereſoever, the ſaid 
ſhip to be valued at intereſt or no intereſt, free of average, and without 
benefit of ſalvage ——The ſaid privateer being fitted for her cruiſe, ſailed from 
Briſtol on the 29th of May 1746, and ſome days after ſhe was met by a French 
privateer of a ſuperior force, who attacked, and, after a brave defence, took 
her.—She had been in the enemy's hands about eight hours, without their 
removing any of her men or ſtores; when Admiral Martin with his whole fleet 
appearing, retook the Tryal; and hearing of the gallant bahaviour both of 
the captain and his crew, they unanimouſly agreed to give up their ſalvage to 
them, and accordingly drew up and ſigned an inſtrument to that purpole : 
and the admiral ordered her to be furniſhed with all neceſſaries, and ſent a 
man of war {loop to ſee her ſafe into Briſtol; where ſhe arrived the latter 
end of June, being between three and four weeks before the inſurance 
expired. Theſe circumſtances the plaintiff thinks entitle him to a total loſs, 
as the voyage was overſet, and the policy being on intereſt or not, will admit 
of no average. The defendant agrees to the laſt aſſertion, but for that 
very reaſon inſiſts he has no loſs to pay, as he 1s free from a partial one, and 
there can be no total one, where the ſhip is arrived; and, as he inſiſts, 
might have been fitted out again, before the limited term of two months expi- 
red, had the owners not determined the contrary; and beſides, though the 
ſhip was taken, yet as ſhe was never carried infra prefidia of the enemy, or 
was taken ſo as to be beyond a poſſibility of a recapture; and hath returned 

to Briſtol, ſo long time before the two months expired, as was ſufficient to 
refit her in; the defendant ſuppoſes that the neglect of the owner ought not 
to be imputed to the underwriters; more eſpecially as ſeveral ſhip-builders 
attended to prove there was time enough, as ſeveral merchants did to give 
their opinion in regard to the loſs —Verditt for the plaintiff. Lex Merc. red, 
ns. at Guildhall, Mich. 1749: an, v. Meiners | | 
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1. \RUISERS are S cee thi belt falling ſhips, oſs hs he 

. admiralty to eruiſe in ſome certain latitudes, in order to meet with, 
and W or deſtroy the enemy; they are generally of the ſmalleſt rates, 
hs and 
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and muſt by no means leave their ſtations during the time limited, except 
forced thereto by ſome damage received, or by ſtreſs of weather. 


2. By Stat. 6 Ann. c. 13,—Beſides the line of battle ſhips, forty and three 
others were to be employed as cruiſers and convoys for the better preſervation 
of trading veſſels; four of which were to be third rates, and ſixteen fourth 
rates, and the reſt of ſufficient force to guard our commerce; they were to 
attend in certain ſtations, and the commiſhoners of the admiralty may direct 
thoſe of the navy, or ſome one, or more perſons, reſident at ſuch places as his 
Majeſty ſhall appoint, to ſuperintend and overſee every thing relating to thoſe 
cruiſers; though the commiſſioners of the admiralty have alſo power to order 
any of the ſaid ſhips to be employed in the line of battle in caſe of need. 


3. SEVERAL ſubſequent ſtatutes have confirmed the above, and increaſed 


the number of cruiſers as neceſſity required: ſo that by theſe prudent precau- 
tions, during war, together with the fignal bravery of our ſeamen, and vigi- 
lance of our privateers, notwithſtanding the vaſt number of thoſe of the enemy, 
our maritime intereſt 1s well ſecured, and the diſtreſs of our adverſaries amply 


effected. 


4. SEE Convoy, Cruiſe, Privateer. 
VVV 


1. HE cuſtom of merchants is to be attended to in marine inſurances; 

and when the practice and uſage among them are notorious, there is 
no occaſion for any further proof of their legality : and with reſpect to thoſe 
cuſtoms the judges may inform themſelves in court: and in maritime affairs may 
refer themſelves to ſkilful and experienced ſeamen, according to the general 
maxim, that we are always to conſult, and abide by the evidence of perſons of 
knowledge and ability in their reſpective profeſſions.—Roccus 231. not. 68.— 
But cuſtoms manifeſtly unjuſt ought to have no weight. S ,L 194. 


2. SEE Prelim. Diſc. 20, 76. Average, Barratry, Bottomry, Contract, 
Law-M erchant, Loſs, Precedent, Regulation Sea-Laws, U/age. 


C 1 ＋ T I N G. 


Wurn by che violence of the wind or ſea, or any other accident, 
a maſt is ſplit, ſails torn, ropes broke, or any other damage befalls 
the rigging, theſe are not chargeable to average ; but if, for avoiding a greater 
misfortune, it ſhall be neceſſary to caſt ſuch damaged maſt, ſails, ropes, and 
rigging overboard, or to cut the ropes to which they hung, or any other 


detriment be done to ſhip or goods; not only theſe, but the rigging which 


has been damaged and caſt overboard, ſhall, according to their value after 
being thus dama ged, be made good by average-contribution.—Ordzn. of Konag/b. 
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2. Tux maſts being carried away with the ſails and ſhrouds hanging to 
them, that the ſhip and cargo would be endangered, unleſs they were cut 
away; ſo much only of the tackling as is actually cut away, ſhall be charged 


to average. Ordin. of Stockh. 


g. MasrTs with the ſails and apparel on them, being brought by the board 
in a ſtorm, and hanging to the ſhip, ſo as to damage it, in caſe they had not 
been cut away, belong to general average. —Ordin. of Copenh. 


4. WuEN anchors are cut away, or a maſt, and when ſome of the rigging 
or ſhip's tackling 1s forced to be cut, or thrown overboard, to clear the maſts, 


for preſerving ſhip and cargo, it ſhall be deemed general average.—Ordzn. 
of Rott. 


5. IN caſe of neceſſity, a ſhip's moorings may be cut, when the maſter or 
others on board refuſe to caſt off, after repeated requiſitions to them to do ſo. 
—Ordm. of France. But if it was not in their power to do it, through ſome 
embarraſſment, in ſuch caſe the loſs or damage of thoſe moorings ſhould be 
deemed a general average, in like manner as 1s uſual in caſes of ſhips unavoid- 
ably running foul of each other.—2 Valin's Comm. 485. 


6. REMaRK.—Cutting does not always occaſion a general average : it is 
not ſufficient that there was a cut; to have right to put the thing cut in an 
account of groſs average, that cut muſt alſo have been made with no other 
view than the common preſervation therefore in regard to a maſt, part of 
which was carried away by violent weather, and the other part of it which 
was not carried away by the wind was cut away; this was not for the common 
preſervation ; on the contrary it is evident that this maſt being without ſail, 
a ſtump of which only did remain, could not hurt the ſhip, or occaſion her 
loſs: and it is obvious that ſince the maſt was broke by the wind, and part 
carried away, it was neceſſary to cut the part remaining on the ſhip to be 
enabled to put another maſt in it's ſtead ; therefore no general average ariſes 
on that head.—In regard to cordage, tackle, &c. which a maſter may declare 
to have been in the above-mentioned circumſtances cut to avoid greater 
misfortunes ; ſuch loſſes are no more groſs average than the former; they are 
on the contrary unavoidable conſequences of the gales of wind, and of the 
ſea which had carried away the maſt, and pulled the top-maſt down; for it is 
known to all mariners that as ſoon as a maſt is broke, it is abſolutely neceſſary 
to cut the cordage and tackling whereby it is ſtill held: this cut is a neceſſary 
conſequence of the breaking of the maſt, and cannot be a groſs average any 
more than the breaking of the maſt itſelf. 


7. FIR E Accident, Anchor, Average, Cable, Contribution, Cordages: Deck, 
General Average, Running foul. | 
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But notwithſtanding the utmoſt precaution is uſed in ſecuring the 8 


DAM A; 6-4 
1. HE damages which the inſurers have to bear, are deſcribed in all 


policies: however a diſtinction is every where to be made between 


the damage that may happen to inſured goods on board aſhip, and that 
which occurs by an actual ſhip-wreck ; for this laſt damage is without doubt 


to be made good by the inſurers; but the former may proceed from their bad 
ſtowage, or their being put in a place expoſed to wet; from a deficiency in 


calking of the decks, or otherwiſe; which faults the ſhip ought to be 
anſwerable for. — 1 Mag. 50. 


2. IN SURERS are not anſwerable for damages proceeding from the fault 
of the maſter and mariners, for want of good tackle and cordage, or becauſe 
of an improper working of the ſhip, or that ſhe is not well moored, or the 


hatches not well ſecured, or if the goods have not been well towed; as, if 


dry goods be placed under caſks of oil, brandy, wine, &c.; if the ſhip be 
overloaded; or if there be any diminution or alteration of the effects. By 
the nature of the contract of inſurance, underwriters are only anſwerable for 
loſſes that happen by unavoidable accidents, which are entirely foreign to the 


faults and negligences of maſters and mariners.—2 Valin Comm. 79. 


3. In Spain, when goods are ſhipt upon freight for the Weſt-Indies, it is 


cuſtomary to pay the ſhip 12+ rials of plate, for each dozao which ſuch goods 
ſhall contain of cubical meaſure: and for that money, or premium, ſo paid, 
the ſhip 1s obliged to make good, whatever damage may appear in the goods 
at their unloading port :—hence there cannot be greater care taken in any 


country than in Hain, to have all places where goods are ſtowed, ſo well 


ſecured that it is very difficult for damage to reach them; for nothing ex- 
empts the ſhip from making good the damages received: - nevertheleſs the 


ſhip is not obliged to ſatisfy for jettiſons, unloadings to paſs over flats, or 


other common riſques that are to be borne as groſs averages, which fall jointly 
on the veſſel, cargo, and freight. — It ſeems however a very ſtrange cuſtom, 
that for a bale of gold and ſilver ſtuffs, meaſuring twenty palms, and worth 
perhaps 4,000. dollars, no more premium is paid to inſure the damage, than 
for a bale of the ſame dimenſions, of ſerges, not worth above 200 dollars.— 
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ſhips, as already hinted, it now and then happens that they have great 
averages to pay. If therefore they would introduce the cuſtom of having 
the value and contents of each bale declared, when meaſured, and the pre- 
mium for them paid accordingly, it would be practicable to get ſome counter- 
inſurance made againſt the riſque they run; which has more than once, 
though not often indeed, been the cauſe of a maſter's not being able to 
comply with his other engagements, ſince ſuch damages, or their value, may 
be detained out of the freight, and have a prior right of payment, to any 
other claims.—1 Mag. 51. 


4. Tux eſtabliſhed uſage and cuſtom is, not to pay damage, until full 
proof of ſuch damage having been occaſioned by the violence of the weather, 
&c. within the term of the contract, and of the voyage inſured : yet, in time 
of war, when great quantities of prize goods of all kinds are bought on 
ſpeculation at public ſales, with various degrees of damage and defects, they 
are frequently made up again very ſlightly, at as ſmall an expence as poſſible, 
and re-{hipped for foreign markets, ſometimes in ſhips with letter of marque 
which are to cruiſe two or three months, excluſive of the voyage; and as high 
valuations are put on ſuch goods in the policies as if they were freſh and in 
their original perfect ſtate; ſo that, in caſes of the leaſt accident whatever, 
demands are made on the underwriters for perhaps double or treble what 
ſuch goods were really worth at the time of their being laſt ſhipped ; and that, 
by producing mere certificates of the damage, from intereſted perſons, as 
having all happened in the courſe of the laſt voyage. Old latent defects 
ought never to be made good by underwriters; yet, when they are engaged 
in bad ſhips they run plenty of riſques; the chance of foundering, the neceſſity 
of cutting away maſts, when the ſhip, by hidden defects proves leaky, or, if 
ſhe is run aſhore, of being entirely demoliſhed. 


3. Wurx goods arrive damaged in any of the ports of the Britiſh 
dominions, but eſpecially in London, notice ought to be immediately given 
thereof to the proprietors or conſignees, and by them to the inſurers; in 
order that theſe, or their agents, may nominate proper perſons who ſhould be 
previouſly appointed and always ready on their behalf to attend the inſpecting, 
ſeparating, ſorting, examining, ſelling, &c. all ſuch goods to the beſt advantage, 
and to certify the fairneſs of ſuch tranſactions on oath.—Proviſion is made 
by expreſs authority, in moſt other countries, that theſe matters be honeſtly, 
carefully, and ſpeedily performed, and due juſtice done to the parties; but, 
in England, from the total want of ſuch regulations, inſurers are very often 
ſhamefully impoſed on. 1512 


6. Ir is too frequently practiſed, when goods arrive damaged abroad, to 
get them inſpected by intereſted friends or brokers and to ſend hither an eſtima- 
tion of the damage or loſs: but on the part of the inſurers, ſpecial caution 
ſhould be uſed, not to truſt in calculations of this kind to ſuch reports, but 
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to inſiſt on a demonſtration of the difference in the real and actual ſales. 


—1 Mag. 267. 


7. THE inſured may, for damage done to his goods, or ſhip, through the 
act or fault of a third perſon, proceed at law againſt that third perſon for the 
damage ſo done: but if the inſured will not proceed againſt the third perſon, 
who then is bound ſo to do? The anſwer is, that the inſurer muſt, as he is 
liable to ſuffer on account of that damage: but will not the inſured, ſhould 
he proceed againſt that third perſon, hurt his intereſt with reſpect to the 
inſurer, ſo far as to diſable himſelf from having recourſe to him, in caſe that 
third perſon ſhould be found inſolvent ?—The anſwer is, no; becauſe the 
inſured paid the price of the riſque to the inſurer, who is therefore anſwerable 
not only in /ubſedtum, but principaliter, —Roccus, p. 174, not. 27. 


8. CasE.—This came before the court, upon a queſtion reſerved by Lord 
Mansfield at miſt prius at Guildhall, on a policy of infurance.—The inſurance 


was made upon the one-fourth part of the ſhip Encouragement, and of it's 


cargo, from Greenland to London, free from average under a certain value, 
from the ice: the plaintiff declared upon a total loſs of the ſhip : the decla- 
ration expreſsly ſtated a total loſs of it; and the damages were laid for a total 
loſs ; but the evidence only proved an average or partial loſs: it was not 
attempted to prove a. total one; and it was only ſhewn that the ſhip had 
received ſome damage (which a little more than gol. would have repaired). — 
The defendant's counſel objected, at the trial, © that this evidence did not 
maintain the plaintiff's declaration; and they repreſented the practice to have 


been on their ſide: viz. © that proof of a partial loſs was not ſufficient to 


ſupport a declaration for a total loſs.” —A verdi& was taken for 20l. as for an 
average loſs: but it was agreed on both ſides, that this verdict ſhould be 
ſubject to the opinion of the court, © whether it was maintainable in point of 
law :”—if the court ſhould be of opinion © that it was,” then the plaintiff was 
to have judgment ; but if the court ſhould be of opinion * that it was not,” 
then the plaintiff was to be non-ſuited. It was now argued by the defend- 
ant's counſel, that this action is in the nature of a ſpecial action upon the 
caſe; and the plaintiff reſts his caſe upon a total loſs of the ſhip: it is not 
laid as a conſequence of the events ſet forth in the declaration; but he has 
made this the giſt of his action: the damages, they ſaid, muſt be taken upon 
this record, to have. ariſen from a total loſs : and the jury are obliged to 
give damages agreeable to the plaintiff's own expreſs allegation ; and cannot 
take into their conſideration any damages that are not alleged: and here is 
no allegation at all of any average damage : they denied that any thing was 


put in iſſue, upon the non aſſumpſit pleaded, but the total loſs, which the 


plaintiff has alleged, and the defendant has denied: and they ſaid, that the 
defence upon an average loſs was, or at leaſt might be, quite different from 


the defence upon a total loſs they added that if the defendant had choſen to 


ſuffer judgment to go by default, it muſt have been taken upon this record, 
that he had acknowledged it to be a total loſs: and the damages muſt have 
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been aſſeſſed againſt him accordingly they ſaid this was not like the caſe of 
Watker v. The Royal-Exchange Afſurance-Company, in 1746, at niſi prius, þbe- 
fore Lord Chief Juſtice Lee: which was an action of covenant upon a policy 
of inſurance, for 800l. on the ſhip Argyle, from to Vienna :—the 
breach aſſigned was, © that before the ſhip's arrival at Vienna, ſhe was taken 
by enemies, and thereby totally loſt :*—the defendant alleged * that {he left 
her convoy 4mproperly ; that ſhe was retaken by an Engliſh man of war ; that 
ſhe was thereupon ſold ; that one-eighth of the value was paid to the re-taker; 
that the reſt of the purchaſe- money was left at Oporto, in the hands of me 
Engliſh Conſul.” And the defendant's counſel objected, “ that upon theſe 
circumſtances, the {hip was not totally loſt.” It was anſwered on the plain- 
wff's part, © that the objection would not hold: for that notwithſtanding the 
recapture, it was a total loſs by the capture: whereas, in the preſent caſe, 
here is only a partial loſs : ſo that the two caſes do not reſemble each other :—- 
they cited the caſe of Hambleton, v. Veere, 2 Saund. 169. as being more 
appoſite to the preſent caſe : they alſo cited 2 Strange 1250. Dean v. Dicker, 
to prove that © a recapture del not hinder it's being a total loſs, when it had 
once become ſo by the capture. The court were clearly of opinion with 
the plaintiff, even without hearing his counſel. Lord Mansfield: at the trial, 
it appeared to me, and fo the jury thought, that the preſent caſe could not be 
conſidered as a total loſs : the defendant's counſel objected (as they do now) 
chat the jury could not take a partial loſs into their conſideration, upon an 
expreſs declaration for a total loſs:“ and I underſtand from them, that the 
practice ſupported their objection. Mr, Norton, who was of counſel for the 
plaintiff, at the trial, then argued to the contrary, upon principles : and he alſo 
cited the caſe of Walker v. The Royal-Exchange Afſurance-Company (but that 
does not prove much; becaule that was a total loſs): I was ſatisfied upon the 
principles, provided the prattice did not interfere with them ; -which I was 
then told it did. I choſe to put it in ſuch a ſhape, that the opinion of the 
court might be had without delay or expence : no hardſhip was done to the 
defendant, . upon the quantum of the damages found: for the plaintiff took a 
great deal leſs than it clearly appeared upon the evidence that the loſs 
amounted to. I cannot hear of any ſuch determination as can ſupport the 
objection that has been made by the defendant's counſel: therefore it ſtand 
ſingle upon principles: and upon principles, it is extremely clear that the 
plaintiff may, upon this declaration, recover damages as for a partial loſs: 
ihis is an action upon the caſe ;- which is a liberal action; and a plaintiff may 
recover leſs than the grounds of his declaration ſupport, though not more: 
this is agreeable to juſtice, and confiſtent with his demand :—here are two 
grounds of the plaintiff's declaration; viz. the policy, and the damage to the 
ſhip :—as to it's being a total loſs, or a partial loſs, that is a queſtion more 
applicable to the quantity of the damages, than to the ground of the action: 
the ground of the action is the ſame, whether the loſs be partial, or total: 
both are perils within the policy :—as to the defendant's not coming prepared 
to defend a partial loſs, this indeed would be an objection, if it was true 
but the defendant does, in truth, come prepared to ſhew, © that either no 


damages 
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1 damages had happened at all; or, at leaſt, that damages have not happened 
| to ſuch a degree as the plaintiff has alleged in his declaration;” or © that he 
did not ſign the policy.”—As to the effects of a judgment by default, the 
defendant could not have been hurt by a judgment by default ; for the plain- 
a tiff could not have recovered, even upon a writ of enquiry, any greater 
. damages than the plainuft could prove, to the jury ſworn to aſſeſs them, 
| „that he had actually ſullered.”—It the preſent objection was to prevail, it 
would introduce the addition of unneceſſary counts in declarations and an 
| enormous ſwelling of the records of the court : it is more convenient to lay 
© the caſe ſhort, than prolix. There is no proof of any practice contrary to 
5 the principles: it was the apprehenſion ol ſuch a contrary practice, that was 
* the only occaſion of my having any doubt at the trial: Iam now fully ſatisfied 

* that the plaintiff may recover either che whole, or leſs, than he has laid: 
K and therefore this verdict ought, in my opinion, to ſtand. In an ejectment 
f for more, the plaintiff may recover leſs: tis every day's practice. Ir. 
Juſtice Deniſon concurred; and thought it a very plain caſe: it is an action 

for damages for the loſs of the ſhip: now, in an action for damages. the 
plaintiff 1 is to recover his damages, according to his proof, pro tanto ; but he 

. is not, in an action for damages, obliged to prove all that he has alleged. 
. If it had been an action of covenant for pulling down a houſe, would not the, 
KM plaintiff be entitled to recover damages for pulling down half the houſe, pro- 
Z vided he had proved that the defendant did it? This is no variance of the 
2 evidence from the declaration: the evidence tends, in à certain degree, to 
the proof of what is alleged in the declaration: it is not neceſſary to lay two 
counts in ſuch a declaration as this——Mr. Juſtice Foſter concutred in the 
opinion“ that the verdict ought to ſtand.” Mr. Juſtice Wilmot alſo con- 
curred; he ſaid, that in actions for damages the. plaintiff may recover all, or 
for any part: the damages are ſeverable, and may be given pro tanto: here 
damages are laid for a total loſs ; which is only the meaſure of the damages: 
and the plaintiff proves a partial loſs ; which only affects the meaſure of the 
damage, but it is no variance from the allegations contained in the declara- 
tion: and if this had been a judgment by default, yet the plaintiff would not 
even in that caſe, have recovered damages for any more loſs than he was 
able to prove under the writ of enquiry of damages: and as to the defend- 
ant's not having ſufficient notice that he ſhould come prepared to defend 
againſt a partial loſs ; I think he has ſufficient notice to come thus prepared; 
for he ought to come prepared to prove, that no damage at all happened :” 
if any at all happened, he will be liable pro tanto, if it be proved. —Per 
curiam unanimouſly, let the poſtea be delivered to the plaintiff —2 Burr. 904. 

25th of 1 W Var diner v. Croſdale. 
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9. Ont Prelim. Diſc. 45. ; Abandowinent, tdi, Accident, Anchor, 
1 Barratry, Certificate, Commodity, Contribution, Cordage, Corn, De- 
claration, Deviation, Eaſt-India Ships, Eſtimate, Free of Average, Freight, 
Goods, Greenland, Inſuffictency, Loſs, Market, Maſter, Negligence, Peaſe, 
Feriſtable Commodities, Policy, Profit. Rats, Repair, Reſpondentia, Running 
Foul, 
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Foul, Salve, Shtp, Spain, Stowage, Stranding, Total Loſs, Valuation, Weay 
and Tear. | 
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1. A MONGST the various means by which underwriters are continually 

liable to be deceived and impoſed upon, there are none which furniſh 
more opportunites for the exerciſe of /raud, nor is it in any reſpe& more 
frequently practiſed, than in concealments and mi/repreſentations of the dates 
of advices and intelligence received by the aſſured, and of the exact time at 
which ſuch dates came to their hands, or knowledge: and theſe concealments 
and miſrepreſentations are often ſo artfully managed, and inſurances are 
contrived to be ordered and effected ſo nicely and dexterouſly in point of time 
(although after the arrival of ſuch information, either to the aſſureds them- 
ſelves, or to ſome of their friends, who have communicated it to them) 
that even when any light can be diſcovered, ſubſequently, by the enquiries of 
the inſurers, in conſequence of ſuſpicious circumſtances ariſing from the event 
of a loſs, it generally proves to be matter of extreme difficulty and expence 
ſufficiently to aſcertain the facts, and to bring forth legal evidence of ſuch 
concealments and miſrepreſentations ; ; becauſe men who are capable of being 
guilty of them, in order to quiet their fears and apprehenſions, and to ſave 
themſelves from the imminent danger, or perhaps certainty, of loſs, will not 
ſcruple, even on oath, to uſe the moſt palpable ſubterfuges and evaſions to gain 
their point.—lt is therefore of the utmoſt conſequence for underwriters to be 
conſtantly upon their guard, at the time of policies being preſented to them 
for their ſubſcription ; and to make the moſt particular enquiries in regard to 
the lateſt dates of letters of advices, orders, &c. and even of ſuch verbal 
informations, as may have been ultimately received by the aſſured; eſpecially 
in time of war, or hoſtilities, and when the voyages, ſhips, goods, &c. meant 
to be inſured, are in, or expected from, remote parts of the world :—for 
otherwiſe, and by that eaſy confidence and reliance on the good faith and 
honour of aſſureds and brokers which generally prevails on the part of under- 
writers, the latter will in too many inſtances find themſelves egregiouſly 


deceived and defrauded. 


2. SEE F relim. Diſc. 28. 33, 38, 47, 48. Broker, 8 Fraud, 
Intelligence, Lives, War. 
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SEE Pr elim. D Diſe 29, 4 58 Date, Fraud. kf Intelligence 
 Fament, Ri Raſfue. | i 
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1 e ſtowed upon deck, or hanging without board, either with or 

1thout the conſent of the freighter, or the ſhip's boat laſhed to the 
ſide, if after the lading be completed, and the ſhip i 1s under way, they are not 
taken within board, are not entitled to any amends or contribution, though cut 
away or caſt overboard for the general ſafety ; yet ſhall they be obliged to 
contribute in caſe any average has been the means of ſaving them.—Ord:n. 
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2. All goods, that lay upon the deck of a ſhip, . 5 they are thrown OVEr- 
board or damaged, are not to be paid for; but when they are preſerved, they 
muſt nevertheleſs contribute towards: the other goods, that were flung over, i 
reſerving however to the owner of them his demand upon the captain.— 4 


j 
Ordin. of Hamb. 9 
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3. SEE Commodity, Contribution, Damage, General Average, SLowage. 


DEL CAE ARA RN. | l 
'P ASE.—This was a queſtion (upon the maſter's report) © whether there f 
were or were not, more counts inſerted 1 in the declaration, than were | I 


neceſſary?“ —It was a declaration upon a policy of inſurance, conſiſting of 4 
ſeven counts; 1ſt, for a total loſs on a policy ſubſcribed by the defendant | 
himſelf; 2d, for an average loſs (averred to amount to 631. 4s. 6d.) on a {i 
policy ſubſcribed by the defendant himſelf; 3d, for 6l. per cent. to be returned 
(it being averred that the ſhip departed with convoy) on a policy ſubſcribed 
by himſelf; 4th, 5th, and 6th, exactly the ſame. with 1ſt, 2d, and 3d (reſpec- 
tively) with this difference, only, that theſe three laſt counts alleged the policy 
to have been ſubſcribed by one Manoel Francis Silva, the defendant's then 
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agent, factor, or ſervant, in that behalf, by him duly authoriſed, appointed, 1 
and deputed for that purpoſe; 7th, for money had and received to the 19 
plaintiff's uſe :—the maſter, Mr. Owen, thought that four counts were 9 
ſufficient; viz. either the three firſt with the laſt, or elſe the 4th, 5th, and 6th, 1 


— 


e 8 , 
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together with the laſt: the court agreed with him in opinion. — Lord 
Mansfield: on a declaration for a total loſs, you may recover an average loſs: 

yet I would not tye the plaintiff down to declare only for a total loſs; but 
leave the plaintiff at liberty to declare both ways: and the latter method is 
often of ſervice to a defendant, by pointing out the particular average that the 
plaintiff goes for: but it is unneceſſary to declare double, with reſpect to the 
ſigning of the policy; that is to ſay, once as upon a policy ſigned. by the 
defendant hamſelf; and again, as upon a policy ſigned by his agent for him : 
one alone of theſe two methods of declaring is ſufficient : and the better way 
is to declare according to the truth; that is, © upon a policy ſigned by Silva, 
1 as 
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as agent for the defendant duly authoriſed by him in that behalf. The rule 
at laſt ſettled by the court was, for ſtriking out the three firſt counts (which 
alleged the policy to be ſigned by the defendant himſelf); but without any 
payment of coſts, as this manner of declaring was ſaid to be uſual. —2 Burr. 
1188. Trin. 1 Geo. 3-—Nickie efon v. . 


2. By Stat. 19 Geo. 2. c. 37. ſ. 6. In all acer, brought by the aſſured 
upon any policy of aſſurance, the plaintiff or his agent ſhall, withm fifteen 
days after he 1s required ſo to do in writing by the defendant or his agent, 
declare in writing what ſum he hath aſſured in the whole, and what ſums he 
| hath borrowed at reſpondentia or bottomry, for the voyage, or any part of 
the voyage in queſtion. 


3. SEE Bottomry, Damage, Doudle-Inſurance, Prior-Inſurance. 


DELIVERING PORT. 


SEE Africa, End of Voyage or Riſque, Newfoundland, Sailors Wages, Voyage. 


D ENT LEAqCTE 


SEE Contribution, Copenhagen, Detention, General Average. 


DEF 3 oO EN 


15 8 and goods already departed may be aſſured, provided that 

| circumſtance and the time of departure be mentioned in the policy ;— 
unleſs the aſſured be ignorant thereof: in which caſe however it muſt be 
expreſſed in the policy, that the aſſured had no knowledge thereof. ——And 
the aſſurers ſhall alſo be permitted to prove that the aſſured had knowledge 
thereof. Which thus appearing, the aſſured ſhall not only have no action 
againſt the aſſurer, but ſhall beſides be liable to pay him double premium, 
over and above the charges of procuring the proofs ——And notwithſtanding 


this, the officer ſhall have power to proceed againſt the aſſured a as a deeeiver. 
—Ordn. of Rott. 


2. Ir a ſhip or goods be delayed 3 in the loading port beycht the time 
mentioned in the policy, ſo that it does not depart till a later /ea/on of the 
year, when the dangers of the ſea are greater, the inſured is of this to inform 
the inſurer, who as he runs a greater hazard is entitled to ſuch an addition 


to the firſt 5 as was current at the time of che ſhip's departure. — 
Ordin. 4; Nen 
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3. If the voyage be entirely broken before the departure of the ſhip, by 
the act of the aſſured, the inſurance ſhall be annulled, and the inſurers return 
the premium, reſerving an half per cent—Ordin. of France. 


4. HERE is an advantage which the inſured has over the infuter : as ſoon 
as the policy 1s ſigned, the inſurer cannot go back from it, and diſengage 
himſelf without the conſent of the inſured : in reality, neither can the aſſured 
deſiſt from the inſurance againſt the will of the inſurer ; but what he hath 
not the power of doing directly, he may do indirectiy, either in breaking up 
the voyage before the departure of the ſhip, or not putting any goods on 
board: if however the goods be ſhipped, and the ſhip got under ſail, the 
inſured is then as firmly bound as the inſurer.—2 Valin's Comm. 9g. 


5- SEE Cancelling, Commencement, Convoy, Copenhagen, Intelligence, Riſque, 
Seaſon. 


DE TT NEAT: 0:.N 


Sre Alteration of Policy Voyage or Riſque, Commencement of Voyage or R que, 
Deviation, End of Voyage or R- i/que, Voyage. | 


D E T E N T 10 N. 


. A to detentions by a ſovereign power, a ainéüon 3 is to be made; 
for if a ſhip be embargoed for the ſervice of the potentate in 
whoſe port ſhe is (which all princes have a right to do) and a propoſal be 
made for paying by way of hire, or otherwiſe, for ſuch detention ; whether 
that prince pay, or not, for the time he detains her, ſhe ought to bear her own 
charges of men's victualling and wages.——lIn the laſt war but one between 
England and Spain, a fleet of merchant {hips from Carthagena and La Vera 
Cruz, were detained by order of the Spaniſh court, above a year at the 
Havanna, to wait the arrival of a ſufficient force to convoy them home : 
notwithſtanding the expence of maintaining a ſhip's crew there runs very high, 
yet the owners of the ſhips in Spain had no recourſe againſt any of their 
inſurers, nor againſt the proprietors of the cargoes; for they conſidered it as 
an accidental occurrence, or mere chance, that regarded the profit or the loſs 
of the undertaking, wherewith the inſurers had nothing to do.—Verwer, in 
examming the queſtion, whether ſuch a detention by a foreign power ought to 
be brought into a general average, or not; very properly rephes by propoling 
another query; Why ſhould victualling and men's wages be deemed a general 
average, rather than intereſt of money, and the damage cauſed to goods by 
ſuch a delay. On the detention of foreign ſhips in England, during the 
late wars, when it was every where juſtly allowed, that demorage ſhould be 
ſatisſied by way of general average, the maſters in their demands ſtrenuouſly 


Mien on having ſomething allowed for wear and tear: but this was rightly 
rejected, 
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he ſhall not need to abandon the goods; for by the policy of aſſurance it is 


was referred. —2 Salk. 444. Hill. 1 Ann. B. R. 


be obliged to bear the days of demurrage with the extraordinary expences. 
—Ordm. of Hamb. 


General Average, Law of Nations, Seizure, Wages. 
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rejected, and the bare wages and victualling the men only admitieil; pecauſe 
this ſort. of demorage is quite different from that which is daily. ſtipulated 10 
be paid, on chartering or freighting a veſſel, when not only the mens victual, 
and pay are conſidered, but alſo an intereſt for the owner's capital, or what 
the ſhip ſtands them in, and the detriment ſhe ſuffers by lying fo much longer 
than vas at firſt agreed on.— 1 Mag. 68, 69. | 


. Ir is an FRA matter in Soi and Portugal, to make an embargo 
upon all ſhips, at the departure of the Weſt- India fleet, or the carracks, for 
the Eaſt-Indies, and many times upon other occaſions, whereby merchants' 
ſhips being laden are much hindered, eſpecially, if it be with wines, oils, 
raiſins, and ſuch -hke'perz/hable wares :—now if the owner of the goods ſhall 
think that his wares do periſh, lying two or three months laden, or if it be 
corn that may become hot and ſpoiled ; he may renounce thoſe goods or wares 
to the aſſurers, and thereby bring a great loſs upon them: yet nevertheleſs 


always provided, that in caſe of any misfortune, it is lawful for him, his factor. 
or aſſigns, or his ſervants, or any. of them, to ſue, labour, and travel for, in 
and about the defence, ſafeguard, or recovery of the goods, and any part 
thereof; and that the aſſurers ſhall contribute, each according to the rate and 
quantity of the ſum by him aſſured. Mal. Lex Merc. 111. 


3. Cask. A ſhip inſured was in her voyage /e:zed by the government and 
turned into a fire ſhip : the queſtion was, whether the inſurers were liable? 
Holt, Chief Juſtice, thought it was within the word detention, but the cauſe 


4. WurN aſhip in detained by any ſovereign power, then the aſſured ſhall 


5. SEE Abandonment, Average, Capture, Claim, Contr bution, Embargo. 
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OLUNTARY eviction. without neceſſity or juſt 8 * the due 

' - courle of the voyage inſured as deſcribed in the policy, is in all caſes 

a determination of it: from that moment the contract between the inſurers 

and inſured is at an end. it is immaterial from what cauſe or at what place 

ia ſubſequent loſs ariſes, the inſurers being in no caſe anſwerable for it :—and 

it makes no difference whether the owner of the ſhip 'or the proprietor of the 

goods infured were or were not grivy, or conſenting to the deviation; the 

riſque being confined to the particular oye mentioned in the Policy, and 
extends to no other. 131 0 | 

US IIHF : e 


I = 


V 1069 


2. A inſurer is underſtood to incur no riſque but for the voyage agreed 
upon, and for no other; for if a ſhip alters it's courſe, or deviates from the 
direct track of it's voyage, the inſurer is no longer bound; unleſs indeed the 
maſter alters his courſe from motives of neceſſity, ſuch as to refit his veſſel, 
eſcape a ſtorm, or to avoid an enemy; in which caſes, notwithſtanding the 
alteration of the ſhip's courſe, the inſurers remain fully bound —Roccus, 
207, Not. 52. | 


3. Rear and imminent danger of ſhipwreck, or ſtranding, or of falling 
into the hands of enemies, or pirates ;—contrary winds, ſtorms, a neceſſity 
of obtaining a port to ſtop a leak, or repair damages ;—theſe are juft and 


reaſonable caufes of deviating from the direct courſe of the v oyage tracca, 
Kuricke, Caſa Regis, Valin. 


4. In caſe of deviation, the inſurers are not bound to return 1 the Prem, 
becauſe they have een to run a riſque. 


5. CASE —The ſhip the Gothick Lion being advertiſed to be going to 
Marſeilles, goods were ſhipt on board her on behalf of the plaintiff, and a bill 
ot lading ſigned by the maſter, whereby he undertakes to go 4 droite route d 


Marſeilles ; and the defendant underwrote a policy from Falmouth (where 


the goods were taken in) to Marſeilles :—before the. ſhip departed from the 
port of London another advertiſement was publiſhed for goods to Genoa, 


Leghorn, and Naples; and the plaintiff's agent was told, it was intended to go to 


thoſe ports firſt, and then come back to Mar/eilles but he infiſted that his 
bargain was to go firſt, or directly to Marſeilles, and he would not conſent to 
let her paſs by Marſeilles, or alter his inſurance ; the ſhip however did 
pals by Marſeilles, and after delivering her cargo at the other ports, 
ſet out on her return for Marſeilles with the plaintiff's goods; but in her 
voyage thither, was blown up in an engagement with a Spaniſh ſhip.—And 
in an action upon the policy, the breach was aſſigned as a loſs by the barratry 
of che maſter; and the plaintiff inſiſted, that any fraud or malverſation of the 
maſter was within the meaning of the word barratry - Du Freſne terms it 
* dolus qui fit in contractibus;“ and ſo do all the dictionaries, as Florio's Ital. 
Dic. verbo baratteria; Minſheu, Furetier, &c. and that in the caſes of 
Knight and Cambridge, and Knight and Dod, where the loſs was laid to be 


per fraudem of the maſter, the court held it a good aſſignment of a breach, 


there being the word barratry in the policy.——The defendant's counſel 
inſiſted, this was no more than a deviation, in which caſe the inſurer is diſ- 
charged, and the plaintiff's remedy 1s againſt the owner or maſter : that this 
cannot be called a eine in the maſter, when he is acting all the while for the 
benefit of the owners. The chief juſtice in his direction to the jury told 
them, that this being againſt the expreſs agreement to go firſt to Marſeilles, 
ſeemed to be more than a common deviation, being a formed deſign to deceive 


the contractor; and compared it to the caſe of ſailing out of port without 


Paying duties, whereby the {hip was ſubjetted to forfeiture, and which has been 
2 8 U u held 
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held to be barratry. The jury ſtaid out ſome time, and upon their return, 
aſked the chief juſtice, © whether, if the maſter was to have no benefit to him- 
L ſelf by paſting by Marſeilles, and went only for the benefit of his owners, that 
i would be a barratry ?” and the chief juſtice anſwering, no, they found for the 
defendant —And now a new trial being moved for, the caſe was argued, 
and all the court was of opinion that the verdict was right: for the maſter has 
acted conſiſtent with his duty to his owners, and the plaintiff's agent knew of 
the intended alteration before the goods were put on board, and might have 
refuſed to ſhip them, or have altered the inſurance.—“ To make it barratry, 
there mult be ſomething of a crmnat nature, as well as a breach of contract ;” 
and that here the breach being aſſigned only on the barratry, was not ſup- 


ported by the evidence :—ſo the defendant had judgment.—Stran. 117 73- 
16 Geo. 2.—Stamma v. Brown. 


| 6. Cas. — The inſurance was from Carolina to Liſbon, and at and from 
thence to Briſtol : it appeared the captain had taken in ſalt, which he was to 
deliver at Falmouth before he went to Briſtol ; but the ſhip was taken in the 
direct road to both, and before ſhe came to the point where ſhe ſhould turn 
off to Falmouth :—and'it was held the inſurer was liable; for it is but an 
intention to deviate, and that was held inſufficient to diſcharge the underwriter. 
In the caſe of Carter v. The Royal-Excha. Aff. Co. where the inſurance 
was from Honduras to London, and a conſignment to Amſterdam ; a loſs 
happened before ſhe came to the dividing point between the two voyages, 


which the inſurers were held to * for. Stran. 1240 19 Geo. 2.— 
forfler v. Wilmer. | E 


+, Casz.— The ſhip Mediterranean went out in the merchants' ſervice with 
a letter of marque, and being bound from Briſtol to Newfoundland was inſured 
by the defendant :—in her voyage ſhe took a prize and returned with it to 
Briſtol, and received back a proportional part of the premium :—then another 
policy was made; and the ſhip. ſet out with expreſs orders from the owners, 
that if they took another prize, they ſhould put ſome hands on board ſuch 
prize and ſend her to Briſtol ; but the ſhip in queſtion ſhould proceed with the 
merchants' goods another prize was taken in the due courſe of the voyage, 
and the captain gave orders to. ſome of the crew ta carry the prize to Briſtol, 
and deſigned to go on to Newfoundland; but the crew oppoſed him, and 
inſiſted ' he ſhould go back, though he acquainted them with the orders ; 
upon which he was forced to ſubmit, and in his return his own ſhip was taken, 
but the prize got in ſafe.——And.now in an action againſt the inſurers, it was 
inſiſted that this was ſuch a deviation as diſcharged them: but the court and 
jury held, that this was excuſed by the force upon the maſter, which he could 
not reſiſt; and therefore fell within the, excuſe of neceffity, which had always 
been allowed ;—the. plaintiff's. counſel would have made barratry of it; but 
the chief juſtice thought it did not amount to that, as the ſhip was not run 
away with in order to defraud the owners: — ſo the plaintiff had a verdict for 
92 ch. inſured.—Stran. 1264. 20 * 5 v. Brogden. 


8. Cask. 


le. 171 


8. Cas E. If after a policy of inſurance a damage happens, and afterwards 
in the ſame voyage a deviation; yet the affured ſhall recover for what hap- 


pened before the deviation ; for the policy is diſcharged from the time of the 
deviation only.—Shower, 129.—Kemp and Andrews.—2 Salk. 444. 


Cast.—The {hip George was bound from Cork to Jamaica with a 
convoy in the laſt war :—the captain, in concert with two other veſlels, took 
advantage of the night, and being ſhips of force, crusſed, and hereby deviated 
out of the direct courſe of their voyage, in hopes of meeting with a prize.— 
Lord Camden and the jury clearly held, that from the moment the George 


| deſerted or deviated from the direct voyage to Jamaica, the policy was diſ- 


charged.—In C. B.—Cock v. Town/on. 


10. CasE.—A {hip inſured from Liverpool to Jamaica, put into Douglas 
Bay in the Iſle of Man: —it appeared that there were ſome inſtances of the 


Liverpool ſhips putting in there, but it was not the ſettled, eftabliſhed, common, 
and direct courſe of the voyage and trade; therefore, it was held a deviation, 


and diſcharged the underwriters from any loſs that happened ſubſequent to the 
deviation. —Salrſbury & al. v. Town/on. 


11. Casz.—The plaintiff was a ſhipper of goods in a veſſel bound from 


Dartmouth to Liverpool: the ſhip failed from Dartmouth, and put into Loo ; 
a place ſhe of neceſſity muſt paſs by in the courſe of her inſured voyage :— 


but as ſhe had no liberty given her by the policy to go into Loo, and notwith- 


ſtanding no accident befell her by going into, or coming out of Loo (for ſhe 
was loſt after ſhe. got out to ſea again) yet her going into Loo was a deviation, 
and a verdict was found for the underwriter.—At Exeter Aſſizes in 1767, 


before Sir Joſeph Yates.—Fox v. Black. | 


12. CasE.—In the Belfaſt news-papers of the 23d of November 1770, 
there appeared an advertiſement, that the brig D. then lying in that harbour, 
was in a few days to fail for Greenock, and was taking in goods for that port: 
accordingly C. in Belfaſt, the agent of B. in Glaſgow, ſhipped certain goods 


belonging to his conſtituent aboard the ſame brig, and got from the maſter a 


bill of loading for the goods to be delivered at Greenock: upon this C. 
adviſed his conſtituent by letter of What he had done, in order to inſurance 
being made on the goods: accordingly B. laid the advices he had received 


from his agent before A. who thereon underwrote a policy for the value of 


the goods: this policy is in the ordinary form, and thereby he © aſſured to 
and in favour of B. the ſum of l. upon all and whatſoever kind of 
goods and merchandiſes, laden, or to be laden on their account on board 
the ſhip D. beginning this adventure upon the ſaid goods and merchandiſes 
at and from Belfaſt, and to continue and endure until the ſaid ſhip D. with 
the ſaid goods and merchandiſes, ſhall arrive at Greenock or Port-Glaſgow, 
and be there in ſafety unloaded, &c. :”—but there was no mention in the policy 
of the veſſel being to diſcharge or unload any part of her cargo at any other 

| port 
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port or place during the courſe of the above voyage. — Before the veſſel ſailed, 
viz. on the 8th of December 1770, the maſter took out a clearance from the 
cuſtom-houſe at Belfaſt, likewiſe for Greenock only : this clearance contained 
the ſame ſpecies of goods as in' the bill of loading. he veſſel ſailed from 
Belfaſt on Tueſday the 11th of December in the afternoon, and ſhe was 
wrecked on the coaſt near Girvan, in the ſhire of Ayr, on the morning of the 
12th the next day, when every perſon on board pertſhed : but the following 
facts have now appeared, from which it is inſiſted, that the inſurer cannot be 
made liable for the conſequences of this voyage by the above policy.—The 
facts are, 1. that the ſhip in queſtion did proceed from Belfaſt on a voyage 
different from that deſcribed in the policy : that this voyage was a ſcheme of 
trade, not only concerted and agreed to by the owner and maſter of the ſhip, 
but publickly known in the town of Belfaſt (where the fattor who ſhipped the 
goods for B. did reſide) eight or ten days before theſe goods are ſaid to have 
been ſhipped :—2. that this concerted voyage was from Belfaſt to Stranrawer 
and Greenock, and not from Belfaſt to Greenock or Port-Glaſgow directly, 
as mentioned in the policy :—3. that goods were actually ſhipped in the ſaid 
veſſel for Stranrawer, to be there delivered before the ſhip ſhould proceed to 
Greenock ; and that ſhe actually began and proceeded on the ſaid voyage 
from Belfaſt to Stranrawer, in which ſhe was unfortunately loſt, having been 
overtaken by the ſtorm in her paſſage to Lochryan:—4. that the policy was only 
underwrote by A. upon the 12th of December, upon the morning of which 
the veſſel was loſt ; and although the courſe of the voyage above mentioned, 
differed from that deſcribed in the policy, and was publickly known in Belfaſt 
eight or ten days before the inſured goods are ſaid to have been ſhipped, yet 
A. the inſurer, never was informed of the voyage from Belfaſt to Stranrawer, 
neither at the time he underwrote the policy, nor at any time thereafter, until 
he received information of it from different perſons ſome time after the veſſel 
was loſt :—5. that in the clearance of the ſhip from the cuſtom- houſe at Belfaſt, 
there is no mention made of the goods ſaid to be ſhipped by the agent lor B. 
although thoſe goods are 1 e in a bill of loading ſigned by the ſhip- 
maſter, now in the cuſtody of B. — The aſſured ſays, that neither he nor his 
agent nero of any intention in the maſter or owner to call at Stranraw¾er, and 
chat they followed the faith of the public advertiſement; and believed the 
ſhip to be bound directly for Greenock, from which the aſſured concludes, 
that he ought not to be affected by the alteration of the voyage which actually 
happened. The inſurer ſays, in the firſt place, that the agent at Belfaſt 
could not well be ignorant of what was publickly known in the place. 2dly, 
That © ſuppoſing him ignorant, the inſurance is vacated, as a drfferent voyage 
was made from what is deſcribed in the policy. And the court of ſeſſions 
decided againlt the inſured. Steven and Co. v. Douglas. 
Mr. Dunnings Opinion on the foregoing caſe, July 14th, 1772. An inten- 
tion to deviate, unleſs it be followed by an actual deviation, affords no 
objection to a policy of inſurance: the queſtion on which the validity of this 
policy depends, is, whether there was in fact, any intentional deviation from 
the e courſe of the voyage from Belfaſt to Greenock, before this loſs 
happened 7 
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happened? If the veſſel had, in fact, for the purpoſe of landing that part of 


the cargo which was deſtined for Stranraer, gone into that port, or other- 
wiſe gone out of her proper track to Greenock, the policy was thereby vacated, 
and the inſurer no way anſwerable for any ſubſequent loſs : but if the 4% in 
queſtion happened before the ſhip arrived at the point where ſhe was to quit 
her courſe to Greenock, 1n order to go firſt to Stranrawer, the inſurer is, in my 
opinion, compellable to make it good; as being a loſs in the terms of the 
policy, and in the due courſe of the inſured voyage to Greenock. 


13. Cast.—A merchant in Glaſgow having occaſion to ſend ſome tobacco 
to Hull, applied to the ſhipping company at Carron for freight; and having 
forwarded his tobacco, he was adviſed by that company © that it was ſhipped 
aboard the Kingſton, which would ſail next day :” at the ſame time they 
ſent him bills of lading; but neither the letter covering theſe bills of lading, 
nor the bills themſelves, nor any letters prior or ſubſequent, nor any adver- 
tiſement, made mention of the veſſel's being to touch at any other port on 
her way to Hull. —Some days after, the merchant applied to an inſurance— 
office in Glaſgow, for a policy on this adventure; and having obſerved, that 
thele coaſting Carron veſſels ſometimes touched at different ports in their 
voyage, he conceived his orders in a general way, and gave it to the broker 
in the following words : © Pleaſe infure for my account, per the Kingſton, 
George Finlay, maſter, from Carron to Hull, with liberty to call as uſual, 
* fourteen hogſheads of tobacco, at 381. 10s. per hogſhead value, in all 5391.” 
He did not reſtrict the broker to any premium: the broker ſhewed this 
order to a ſet of underwriters, who refuſed to take it with the general clauſe 
of calling as uſual, that being too vague an expreſſion, and deſired an expla- 
nation: the broker, to remove this objettion, obſerved, that theſe veſlels 
uſually called at Leith; upon which the underwriters agreed to ſign the 
policy, if filled up © with liberty to call at the port of Leith.” -The broker, 
without conſulting the owner of the goods, filled up the policy accordingly, 
and the policy was ſo underwrote by the inſurers.—The merchant, however, 
got no account of this alteration of his order, till the floſs happened ; which 
was in a few days after the inſurance was made. The {hip ſailed from 
Carron, did not call at Leith, but went by direction of it's owners into 
Morriſon's-Haven, a port fix or eight miles beyond Leith, further on her 
voyage, and on the ſame ſide of the Frith of Forth, where ſhe ſtaid ſome days, 
and took in goods: but this was all unknown, at the time the policy was 
ſigned, to the merchant, the underwriters, and the brokers.—The ſhip pro- 
ceeded from Morriſon's-Haven, and was the next day loſt at Holy-Iſland, on 
her way to Hull, in a ſtorm of ſnow.—Under theſe circumſtances, a diſpute 
aroſe, from whom the merchant ought to recover his inſurance, and whether 
the underwriters, brokers; or ſhip-owners, ought'to be liable? 

Mr. Duiming's Opinion June 24, 1774 —The policy, though referred to, 
is not produced to me; but preſuming it to be as it is above ſtated, I am of 
opinion, that the veſſel's going into Morriſon s-Haven, by direction of the 
owners, to complete her loading, being out of the courſe of the voyage, was 
928 , W w | a deviation, 
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a deviation, and diſcharged the underwriters. From the underwriters rejccting 
the clauſe propoſed by the merchant, it ſhould ſeem that they did not confider 
the courle of the voyage as warranting her calling at this or any other port, 
unleſs it were particularly ſpecified; and from the broker's departing fron 
his inſtructions, and inſerting a proviſion in favour of Leith, it appears, that 
he thought Leith was the only port where it was uſual for ſuch ſhips to ſtop : 
—it is probable, however, from the merchant's inſtructions to the broker, 
that he had an idea, that there were more ports than one at which it was 
uſual for veſſels of this kind to call: it will be proper therefore, in order to 
determine on whom the loſs ſhould fall, for the arbiters to enquire, Whether 
it has been ſo frequent as to be properly denominated wu/ual for ſuch {hips to 
call at this port? If they find it has, it will be clear, that if the broker had 
purſued his inſtruttions, and got the policy underwrote accordingly, the 
underwriters would be anſwerable in the event that has happened; and 
conſequently that his conſenting to an alteration, having defeated the mer- 
chant's remedy againſt them, he (the broker) will be anſwerable to his 
principal; but at the ſame time, undes it has been ſo uſual, that alt concerned 
kn ts trade muſt be ſuppoſed to know it without information, it is certain, that 
it was the duty of the owners of the ſhip (or their agent, for whom they 
are reſponſible) to inform the merchant, whole goods they take in on freight, 
that the ſhip was to ſtop at this port ;—they therefore, by concealing this 
circumſtance, and by their bills of loading, repreſenting their voyage as a 
direct one to Hull, ſeem to have committed the firſt fault, and in that caſe 
the loſs ſhould ultimately reſt on them. 

Mr. Wallace's Opinion: June 25, 1774.— There can be no doubt upon 
the right of the merchant, to recover a ſatisfaction for the injury he has 
received: the broker having deviated from the order of the merchant, is liable 
to indemnify the merchant from the conſequences. I preſume Morri/on's- 
Haven is a place where {hips do not ordinarily touch at in the courſe of the 
voyage from Glaſgow to Leith; and conſequently, by the ſhip's going there, 
to take in a part of her loading, the policy was diſcharged : but I conceive 
the owners are reſponſible to the merchant, as the ſhip muit be ſuppoled to 
be deſtined to go the dire& rout from Glaſgow to Hull, unleſs an exception 
had been made to go to particular places, not in the uſual courſe of the 
voyage : and I do not find the leaſt intimation was given to the merchant of 
the intention to touch at Morriſon's-Bay ; ſo that the owners appear to be 
ultimately hable :—it will be material for the arbitrators to be ſatisfied, 
Whether Morriſon's-Bay is an u/ual: place for ſhips to ſtop at in the courle 
of the voyage or not? J it be, the owners of the ut are not FIRES: 

but in that caſe the underwriters ſeem liable. 
' Tunis caſe coming before the judge-admural, he 3 thats as-it is not 
alleged by the defenders, hat the purſuers were in the knowledge of the ſhip 
the Kingſton libelled, her being. intended to put into Morriſons Haven; 
repels the defences. pled for. the defenders, &. Upon a reelaiming 
petition, the judge thought proper to conjoin the three ſeveral actions, viz. 
againſt the brokers, againſt the a meg, and againſt the inſurers, 
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475 
and to pronounce the following interlocutor :;— Having conlidered that 
« the defenders, beſides the general point of law, do found upon what 
« paſſed at, and previous to the making of the inſurance libelled between 
« Archibald and Gilbert Hamiltons, inſurance- brokers, relative to the making 
« of the ſaid inſurance, and upon theſe words in the policy of inſurance 
« produced and libelled on, viz. © being allowed liberty to call at Leith ;” 
allows the defenders a proof of all facts and circumſtances tending to ſhew 
„ what paſſed relative to the making of ſaid inſurance between the 
e defenders and the ſaid Meſſrs. Hamiltons at and previous to the making of 
* ſaid inſurance; as to all which allows the purſuers a conjun& proba- 
* tion, and, in general, allows to either party a conjunct probation of all 
facts and circumſtances which they may think material.” ——The inſurers 
did not think that this proof was at all incumbent on them ; and having again 
reclaimed, the judge pronounced the following interlocutor :—* Having 
* conſidered that the defenders do decline and wave bringing any proof in 
terms of the former interlocutor, of date 14th of February 1775; finds, 
* that in all caſes of inſurance of goods on {hip-board (belonging to others 
„ than the owners and maſter of the ſhip) it is a general rule in law and 
« practice, that the inſurance is effectual, although the loſs might have 
“happened in a deviation from the courſe of the voyage upon which the 
* inſurance is made, the inſured not knowing of, nor conſenting to ſuch 
deviation: and finds, that at the making of an inſurance upon ſuch goods 
* on ſhip- board, it may be agreed between the parties, that in the event of a 
deviation, not allowed of in the policy, the inſurance ſhall then ceaſe and 
terminate, and not be further effectual for the remaining part of the 
voyage; but finds, that in the preſent caſe, there are not fatts ſufficient to 
* infer that it was agreed, the inſurance was to terminate and be no further 
effectual, in caſe of a deviation for the remaining part of the voyage: and 
further having conſidered that the ſhip the Kingſton, after going into 
„ Morriſon's-Haven and ſailing from thence, did attain to, and was in the 
direct courſe of the voyage from Carron-Wharf to Hull when ſhe was 
* wrecked ; finds, upon the whole, that the defenders are chargeable with 
* the ſums underwrote by them . reſpectively, and therefore adheres to the 
former interlocutor and decreet.'— 
this matter before the court of ion by ſuſpenſion; and offered upon their 
part the following reaſons amongſt others :—that they have hitherto under- 
ſtood it to be an invariable maxim in inſurance, that where a voyage is 
particularly deſcribed, the policy 1s vacated and diſcharged the inſtant that a 
wilful deviation is committed; and that it makes no difference in the queſtion, 
whether this happens with or without the conſent of the inſured, if it does 
not happen by order or conſent of the inſurer :—from' the interlocutors of 
the judge-admiral your lordſhips will-ſee, that he has entirely gone upon 
certain foreign ordinances, which ſeem to point at making the inſurer of goods 
liable in the caſe of a deviation happening without the knowledge or conſent of 
the inſured: but in the late caſe; before your lordſhips of Steven and company 
contra Douglas, your lordſhips came to be clearly of opinion, that the policy 
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was vacated by the deviation, although the inſurance was made in the ſame way 
as here, upon goods put on board by a id party, who had no connection 
with the ſhip, and who was utterly zgorant of any intention to deviate :— 
that the doctrine of deviation is now fo clearly eſtabliſhed by the practice of 
the courts in England, that the ſmalleſt intentional departure in that reſpect 
from the exprels tenor of a policy, never fails to liberate the underwriters :— 
that if the policy is altered by a deviation; the inſurers are not obliged to 
qualify any loſs or additional hazard ariſing therefrom ; it is enough, if a loſs 
has happened, from whatever cauſe, in a voyage not preciſely the ſame with 
that which they agreed to inſure :—that 1t 1s true, that by ſtreſs of weather a 
{hip may often be forced out of her proper courſe, and driven to take ſhelter 
in a different port than what was intended; and it is likewiſe true, that fuch 
deviation does not vacate the policy of inſurance, being one of thoſe very 
accidents which are inſured againſt : the adventure is not here changed in any 
ſhape, the voyage continues the ſame, though the ſhip has been forced vr 
majore out of the proper courſe: but the caſe of an intentional deviation, in 
order to touch at a port not mentioned in the policy, is extremely different : 
by ſuch deviation the chance ts varied, the voyage is wilfully altered; and the 
inſurer 1s not liable, becauſe it does not fall within the terms of the policy, - 
nor is any premium ſtipulated for the hazard thereby incurred: the ſhip is 
expoſed by this deviation to new accidents, the circumſtances are entirely 
changed, and it would be unreaſonable that the inſurer ſhould continue 
bound :—that the preſent cafe, however, does not depend upon general 
argument alone: the deviation was the manifeſt cauſe of the loſs: had the 
{hip ſtopt at Leith, as was allowed, there was no probability of her ſtaying 
there above half a day: the wind and weather were favourable for the voyage, 
had ſhe only touched at Leith; but proceeding to Morriſon's-Haven and 
detention there, taking in a new cargo, expoſed the veſlel to the ſtorm in 
which ſhe periſhed :—that when an allowance for touching was in view, 
debated among the parties, and ſuch allowance ſpecially reftrifed to Leith, 
it is impoſlible that any after explanation can be admitted, without deſtroying 
every ſecurity upon which an inſurer hazards his property :—that the purſuers 
truſted their order with certain brokers, and with them the defenders treated 
as to the conditions of the inſurance: if the brokers tranſgreſſed their order, 
the purſuers may have recourſe againſt them; but this is nothing to the 
ſuſpenders, who were at liberty to decline the inſurance altogether, or to 
annex any conditions that ſhould be agreed upon between them and the 
brokers : the brokers acted as agents for the owners; and if the brokers have 
in any ſhape exceeded their orders, they muſt be anſwerable for ſo doing to 
their employers, who have accordingly brought an action againſt them upon 
that very ground: that every circumſtance of the voyage became materially 
altered by the deviation into Morriſon's Haven; but it is enough to ſay, that 
in the preſent caſe, the inſurers did not chuſe to take upon them the v1 1 
of touching at Morriſon's-Haven: if the doktrine maintained on the other 
ſide were well founded, it would be perfectly idle and unneceſſary to inſert- 
any ſuch clauſes in policies, either- alls wing the liberty of touching at different 
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ports, or diſallowing it; for in either caſe, it is maintained by the chargers, 
that if the ſnhipper of the goods is ignorant of the deviation, he is ſafe, and 
the inſurer muſt be liable. It was ſaid, that the loſs in this caſe happened 
after the ſhip had come back into it's proper courſe, and therefore it was the 
ſame thing as if no deviation had happened: the ſuſpenders are not bound 
to enquire how this fact ſtands, as they apprehend it to be a clear point, that 
whether the place where ſhe was loſt was in the proper courſe from Carron 
to Hull or not, a deviation having once been committed, there was an end to 
the policy, and the ſame could not revive ; ſuppoling the ſhip had not only 
proceeded in a direction the ſame with that which ſhe would have taken 
from Carron to Hull, but had gone on ſafely in that courſe till within a few 
yards of the harbour of Hull. —The doctrine laid down by all lawyers is, 
that © a policy is diſcharged from the time that a wilful deviation happens :” 
a new riſque is then commenced, a different voyage is performed :—* had 
the ſhip proceeded in her voyage without turning aſide into a port not 
allowed in the policy, no man can ſay whether ſhe would not have made a 
proiperous voyage: no human being can pronounce that the deviation was 
not the caule of the loſs :—and therefore it would be unjuſt and contrary 
to the clear zntendment of the tranſattion, to ſubjett the inſurers in ſuch a 
caſe. In the caſe of Pell) againſt the Royal-Excha. A. Co. in 1757, 
it is admitted by both parties, and is laid down by the court, that a deviation 
determines an inſurance, and diſcharges the inſurer :—in the caſe of M* Nair, 
which will be remembered by your lordſhips, ſundry inſtances of the practice 


and underſtanding of merchants were laid before the court; among others, 


it was affirmed and not denied, that if a veſſel bound from America to Clyde, 
ſhould put into the Iſle of Man, no fuch thing being mentioned in the policy, 
and if the ſhip ſhould be loſt any time ſubſequent to the deviation, even after 
ſhe had left the Iſle of Man and returned into the proper track, the inſurance 
is held to be void: —it was further mentioned as a remarkable inſtance, how 
far this was carried among merchants, that the veſſels from this country to 


Jamaica, having occaſion to pals in their courſe ſo near the Leeward-Iſlands, 


that it was uſual to ſend their boats aſhore with letters, yet the maſter durſt 
not venture on ſo trifling a variation as to carry in the veſſels themſelves to 


any of thoſe ports, if they were not mentioned in the policy of inſurance ;— 


that indeed if any point can be ſaid to be fixed in the mercantile law of 
Britain, it is, that © the ſmalleſt voluntary deviation, unleſs in the caſe of 
barratry, vacates the inſurance, whether ſuch deviation is made with or 


without the knowledge of the party inſured :” and the principle upon which 


it is founded is clear to demonſtration, viz. that the inſurer undertakes 
nothing more than the riſque deſcribed in the policy: he underwrites a 
particular voyage, and with and under particular qualities and conditions ſet 
forth in the policy, which is the contract of inſurance :”—that the one voyage 
is inſured, and the other not; and, in the nature of things, it is impoſſible to 
aſcertain whether this ſhip would have been loſt or not, had ſhe called at 
Leith, and had not gone into Morriſon's-Haven : the preſumption, from 
circumſtances, rather is, that ſhe would have gone ſafe ; © the very difference 
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of a few minutes in point of time, or a few yards in point of diſtance, 18 
material in ſuch a caſe. The chargers will produce no author, either 
Britiſh or foreign, who lays it down as law, that a policy is not vacated where 
a particular voyage 1s deſcribed, with liberty to touch only at a certain port 
or ports therein mentioned, and where a deviation has been made, whether 
with or without the conſent of the inſured. Where a deviation 1s 
performed by direction, or with conſent of the owners or freighters, or 
principal owners or freighters, as a ſcheme of trade, although any particular 
ſhipper of goods may be ignorant of it, ſuch voyage is different from that 
which is inſured, and the inſurer cannot be liable ; although the inſured may 
no doubt have recourſe againſt thoſe by whoſe act and deed he was miſled, 
and was prevented from making his policy in ſuch way as to ſubject the 
inſurer. The ports and places at which the {hip ſhall tuck, or put in 
during the voyage, muſt be mentioned in the policy: — the ſuſpenders 
never founded upon the verbal communings with the brokers as in any ſhape 
material to the cauſe, or as capable of any other proof than that which 
ariſes ex facie of the policy itſelf, compared with the original written inſtruc- 
tions given by Wilſon and company to the brokers : theſe afford complete 
evidence of the res geſta, without the neceſſity of any aid from parol-evidence : 
the tenor of the original inſtructions is proved by the writing itſelf produced, 
and the final agreement between the parties is proved by the policy, the 
terms of which muſt no doubt be binding on both parties ; but it is equally 
clear, that they have nothing to do with any clauſe or condition which may 
have been originally propoſed and not ultimately agreed to.—lt is expreſsly 
admitted by the chargers in one of their memorials, where, after ſtating the 
terms of their order to the brokers, they add, © the underwriter refuſed to 
* ſign the policy without ſpecifying what port ſhe was to call at;” and in 
others of their papers, ſo far from controverting the fact, they found an 
argument upon it, viz. that the ſuſpenders having procured the word Leith 
to be inſerted in the policy, inſtead of the words, as uſual, they were them- 
ſelves the cauſe why the order of inſurance was not complied with in the 
terms originally given, and therefore muſt be anſwerable for it :—the 
inſufficiency of which argument will be obvious ;—the ſuſpenders admit that 
they were ſo far the cauſe of the alteration, that they refu/ed to ſubſcribe the 
policy in the terms originally offered ; but the broker and they having agreed 
upon other terms, where can the doubt be that theſe laſt muſt be the rule? 
Laſtly, it was urged, that the argument upon this head, on the other fide, 
goes entirely upon a miſapprehenſion of the caſe, as if the ſuſpenders were 
reſponſible for the conduct of the brokers, in exceeding their powers, or in 


not attending ſufficiently to what was meant by their employers: this the 


ſuſpenders have nothing to do with: all that they know of the matter is, that 
they agreed to ſign a policy with liberty to touch at Leith, but they expreſsly 
refuſed to ſign a policy with an indefinite liberty of calling at places as u/uat ; 
and the queſtion with them muſt be regulated by the policy which they 
ſubſcribed, not by a policy which they did not ſubſeribe. ill. Wi n and Co. 
v. Alex. Elliot and others. | | 
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14. Tux underwriters (in the fore- mentioned ena) conceiving them- 
ſelves aggrieved by the interlocutors of the judge-admiral of the 6th of January, 
14th of February, and 7th of April 1775, and by the interlocutors pronounced 
by the court of ſeſſion of the 23d of January and 7th of March 1776 (which 
confirmed thoſe of the admiral) appealed to the houſe of lords, who rever/ed 


the ſame, the 25th of November 1776 :—ſo judgment for the appellants, 
the underwriters. 


15. In ſeveral policies of inſurance uſed in places abroad, the following 
words are inſerted, viz. © The ſaid ſhip ſhall be permitted to ſail forwards, and 
backwards, to turn and wind to the right, left, and all fides;”—* and to ſtop 
wherever ſhall be thought proper and convement, whether forced thereto, or, 
voluntarily, going into, and coming out of any port, or ports, bays, or bars, 
delivering, or receiving any loading; —ſtill, however, the maſter muſt return 
to his courſe, and proceed to the port of deſtination expreſſed in the policy. 
But the latitude given by thoſe words is certainly too dangerous ; and would 
in England occaſion many frauds, the laws not having hitherto provided (as 
in foreign nations) adequate means of detecting and puniſhing them. 


16. REMARK.— By comparing what has been inſerted under this head, as the 
dottrine in England, concerning deviation, with the laws and prattice reſpecting 


it in ſome other countries, it may ſeem ſomewhat hard that, here, the innocent 


ſhippers of goods ſhould entirely loſe all benefit whatſoever from their inſu- 
rances, from the moment the maſter of the ſhip goes out of the direct cour/e of 
the voyage mentioned in the policy ; although they were not conſenting to, 
nor had the leaſt cognizance of, ſuch deviation ; and notwithſtanding neither 
the maſter or owners may be able, in caſe of a loſs thereby, to indemnify the 


freighters, even for a ſmall part of ſuch loſs :—but the rea/on of the dottrine, 
is very plain and juſt ; for as the original contract for the voyage is between 


the freighters and the maſters and owners (the inſurers being unconnected 
therein) it behoves the former to be always careful as to the characters and 
ability of the latter, to anſwer for all negligences and irregularities :—and 
beſides, were inſurers liable for loſſes and damages in caſes of deviation 
from the voyage de/cribed in the policy, for which only they undertake to 


indemnify, it would be a perpetual ſource of colluſion and fraud, not only 


between owners and maſters, but alſo between them and freighters ; and ſhips 


would be frequently directed to make trading voyages to, or call at, ſeveral 
different places, at the riſque of inſurers, whilſt they were inſured as if in- 
tended to go only to one or two :—and there is ſometimes juſt cauſe of 
ſuſpecting this to be deſigned, when there is inſerted in the policy, after the 
printed words, © to touch and ſtay at any ports or places whatſoever,” the 
novel clauſe, viz. © without being deemed a deviation; which, however, 
frequently eſcapes the attention of underwriters: notwithſtanding which the 
aſſureds ought to be cautious in depending on the efficacy of this clauſe; 
becauſe in caſe of any unneceſſary deviation, and of difference of opinion and 
litigation reſpecting it, I preſume to think that a rea/onable, not a literal con- 

| ſtruction, 
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| 
firufion, would {hl prevail: for“ patta non ſunt ſervanaa que ad * 
dum provocant ;*—leg. 5, ff. de pactis doctalibus. 


17. SEE Prelim. Diſc. 41, 45, 46, 53. Alteration, Bottomry, Broker, Com- 
mencement, Conſtruction, Convoy, Embargo, Intendment, Riſque, Touching, 
['/age, Voyage, Written Clauſe. 


See Africa, Commencement, End, Lighter, Newfoundland, Sailors Wages, 
Unloading, Voyage. 


D-1.8--0-0.0-N: 1 


SEE Abatement, Average. 
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1. 1 T often happens that for want of carefully examining and weighing our 

own concerns, diſputes at law ariſe, which when cleared up are found 
not to have been worth diſputing : and when regard is had to equity, matters 
which have appearance even of intricacy are eaſily decided. It we look 
hack to the ſuits at {aw which have been carried on for many years paſt about 
the atlairs of inſurance, and could at the ſame time be let into a true detail of 
their merits, we {hould find that (beſides ſuch as have originated in fraudulent 
practices) many of them have ariſen from the parties not having given them- 
{elves the trouble. to explain their own meaning, nor to make themſelves 
properly acquainted with the juſt principles, and cuſtomary methods of the 
tranſactions they were reſpectively engaged in: and I am perſuaded that the 
moſt judicious lawyers will allow, that ſuch matters may, in general, be much 
better decided by experienced merchants, and good accomptants, than by 
perions even of the greateſt eminence in the law. | 


2. Su Prelim. Diſc. 14 to 22, 35, 54, 57. Amicable Judicatory, Arbitration, 
Average, Broker, Chamber of Aſſurance, Civil Law, Conſul, Court-Merchant, 
Court 106 Policies of Aur ance, Inſurer, Law and Sous 
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1 £0 3 . in caſe the ſubjects and 8 of eicher ak the 
kings, with their ſhipping (whether public and of war, or private and 
of merchants) be forced through ſtreſs of weather, purſuit of pirates and 
enemies, or any other urgent neceſſity, tor ſeeking of ſhelter and harbour, 

| to 
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to retreat and enter into any of the rivers, creeks, bays, havens, roads, ports, 

and ſhores, belonging to the other in America, they {hall be received and 

treated there with all humanity and kindneſs, and enjoy all friendly protection 

and help; and it ſhall be lawſul for them to refreſh and provide themſelves 

at reaſonable and uſual rates, with victuals and all things needful for the 

ſuſtenance of their perſons, or reparation of their ſhips and conveniency of 
their voyage ; and they ſhall no manner of way be detained or hindered from 
returning out of the ſaid ports or roads, but ſhall remove and depart when 
and whither they pleaſe, without any let or hinderance ; provided always, that 
they do not break bulk, nor carry out of their ſhips any goods, expoſing them 
to ſale, nor receive any merchandiſe on board, or employ themſelves in 
fiſhing, under the penalty of the confiſcation of ſhips and goods; and it is 
further agreed, that whenſoever the ſubjetts of either king ſhall be forced to 
enter with their {hips into the other's ports, as is above mentioned, they ſhall 
be obliged at their coming in to hang out their flag, or the colours of their 
nation, and give notice of their coming by thrice firing a cannon; and if 
they have no cannon, by firing a muſket thrice ; which if they ſhall omit to 
do, and yet ſend their boat on ſhore, they ſhall be liable to confiſcation. 
If any ſhips belonging to either of the kings, their people and ſubjetts, {hall 

within the coaſts or dominions of the other ſtick upon the ſands, or be 
wrecked (which God forbid) or ſuffer any damage, all friendly aſſiſtance and 
relief ſhall be given to the perſons ſhipwrecked, or ſuch as ſhall be in danger 
thereof; and letters of ſafe conduct ſhall likewiſe be given to them for their 
free and quiet paſſage from thence, and the return of every one to his own 
country. When it ſhall happen, that the ſhips of either party (as above 
mentioned) through danger of the ſea, or other urgent cauſe, be driven into 
the ports of the other, if they be three or four together, and may give juſt 
ground of ſuſpicion, they ſhall immediately upon their arrival acquaint the 
governor or chief magiſtrate of the place with the cauſe of their coming; and 
{hall ſtay no longer than the ſaid governor or chief magiſtrate ſhall allow, and 


{hall be requiſite for ſupplying themſelves with proviſion and ep their 
ſhips.— Treaty with France, 1686. 


SEE Colony, Salvage, Wreck. 
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ASE.—This was an action by a ſhipwright for work and labour 

done, and materials provided in repairing the defendant's ſhip : and 
tne queſtion was, Whether the plaintiff was entitled to recover, under the 
following circumſtances ?”—The ſhip being damaged, was obliged to put 
back, in order to be repaired in dock; and was to have gone out of the dock 
on Sunday : in the interim, viz. on the day before, and when only three hours 
work was wanting to complete the repair, a fire happened at an adjacent 
brewhouſe, and was communicated to the dock: and the ſhip was s burnt :— 
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it was the ſhipwright's own dock; and the owher of the ſhip had agreed to 
pay him gl. for the w/e of it. For the plaintiff, it was infiſted that he was 
not anſwerable for this event, which happened without his neglect or default; 
unleſs there had been ſome hecial undertaking :—where it is the act of God, 
the perſon who has the cuſtody of another man's property, is excuſed : the 
plaintiff here was a general bailee only; therefore not chargeable. 1 Int. 89. 
he was obliged to keep it as he would keep his own: the men were on board 
of this ſhip (though that makes no difference): the plaintiff therefore was 
not anſwerable for the loſs of the ſhip; and if the plaintiff be not liable for 
the loſs of the ſhip, he is entitled to be paid for his work and materials ; the 
materials muſt be conſidered as having been delivered: the defendant might have 
ſold this ſhip while it was in the dock, and theſe materials would have been 
part of it; the fixing them to the ſhip was a delivery of them: the adjunct 
muſt go with the ſubject. Contra, for the defendant: the queſtion is, 
Whether the plaintiff is entitled to be paid by the defendant for that work and 
labour from which the defendant neither didnor could reap any advantage ?”— 
The plaintiff was obliged to redehver the ſhip ſafe, having undertaken to 
repair 1t.—Reply : as to the defendant's not having had the benefit of the 
repair, there is no reaſon why the ſhipwright ſhould not be paid for his work 
and labour and materials: Digeſt, tit. de negotiis geſtis. The defendant 
might have inſured his ſhip. Lord Mansfield : this 1s a deſperate caſe for 
the defendant (though compaſſionate) : I doubt it is very difficult for him to 
maintain his point: beſides, it is ſtated, * that he paid l. for the u/e of the 
dock.” Mr. Juſtice Wilmot: ſo that it is like a horſe, that a farrier was 
curing, being burnt in the owner's own ſtable. ——A rule was made, that the 
poſtea be delivered to the plamtift.—g Burr. 1392. Mich. 5 Geo. 3.— 


M inctone v. Athaw es. 


2. Str Accident, Fire, Loſs, Negligence, Repair. 


os Fe © 


1. 0 WNERS, freighters, and maſters of ſhips, ought always to be careful 

” that all the papers and documents requiſite to aſcertain on any 
emergency the true and legal ownerſhip, and regular clearances of the {hip, 
and cargo, be on board of her; to prevent ſeizure, detention, and the 
conſequent delays, damages, and charges, to which otherwiſe they may be 
liable; and the danger of vacating the inſurance TM navigating with ulegal, 
27 u, or defettrve e. 


Proteſts, bills of lading, invoices, eirtificancy* adele Wien Procu- 
7 &c. are not of themſelves ſufficient legal'evidence where there is rea- 
ſon to fuſpe colluſion or fraud; but, if inſiſted upon, their contents muſt be 
authentiemed by frog of as on oath, „ 


3. SEE 
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3. SEE Prelim. Diſc. 12, 33, 37, 79. Broker, Claim, Concealment, Court- 
Merchant, Date, Evidence, Law of Nations, Neutral Ship or Property, Prize, 
Proof, Property. 


D O L L A 


1. S bottomry-bills from Curacoa and St. Euſtatia commonly expreſs 
to pay, within days after their arrival at Amſterdam, 48 


ſtivers current money for each dollar received there; it may not be improper 
to inform our readers of the juſt value of the nominal dollar of thoſe iſlands 
at London: a thouſand heavy Spaniſh dollars paſs in thoſe iſlands for 1,250 


dollars; and when invoices of goods coming from thence are expreſled in 


dollars, to reduce them to Spaniſh dollars, 25 per cent. muſt be deducted 


from the former: now 10,000 effective Spaniſh pieces of eight, worth 12,500 
pieces at St. Euſtatia, being ſent by Governor Heiliger to England in 1759, 
produced, after a deduction of two per cent. freight, and one per cent. 


commiſſion, 2,2991.* neat at London: the nominal dollar at St. Euſtatia is 
therefore equal to gs. 8d. ſterling, premium included : whence it appcars, 
that when 48 ſtivers are required at Amſterdam for a dollar, ſome profit on 
lending the money on bottomry is included; which, in dur opinion, cannot 
be recovered from the inſurers, unleſs they agreed to the valuation of the 


dollar at 48 ſtivers, or 4+ ſhillings ſterling, in the policy: but to admit a 
valuation above gs. 8d. to 4s. premium included, is dangerous for the 


inſurers.—1 Mag. 21. 


2. SEE Bottomry, Valuation. 


DOUBLE-INSURANCE. 
1. CNASE.—This was a point reſerved at niſi prius, before Lord Mansfield 
at Guildhall : the queſtion, ſtrongly litigated there, was, Whether 


che plaintiff ought to recover his whole loſs, or only half ;” it being objected, 


* that there was a double inſurance ?”—A verdict was found for the whote, 
ſubje& to the opinion of the court; and if the court fhould think upon his 


lordſhip's report, © that the plaintiff, by law, ought to recover for half his 


loſs only,” then the verdict to be entered up as for half :——it was argued, 
yeſterday, by ſeveral counſel on each fide; and this day Lord Mansfield 
delrvered the opinion of the court. 
appeared to him at the trial; which were theſe :—Mr. Meybohm, of St. 
Peterſburgh, had dealings with Mr. Amyand and company. of London, who 


often ſent {hips from London to Mr. Meybohm, at St. Peterſburgh :—— 


Meybohm, as appeared by the evidence, was indebted, on the balance of their 
accounts, to Amyand and company :——Amyand and company ſent a ſhip, 
called the Galloway, Stephen Baker, maſter, to Mr. Meybohm, at St. Peterl- 

burgh, 


He began with ſtating the facts as they 
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i DOUBLE-INSURANCE. 


burgh, to fetch certain goods : Meybohm ſent the goods, and promiſed to 
ſend the bill of lading by the next poſt, but never did: afterwards, viz. in 
Augult 1756, Amyand and company got a policy of inſurance from private 
infurers for 1, 100l. on the ſhip, tackle, and goods, at and from London to 
St. Peterſburgh; and at and from thence back again to London; which 
policy was ſigned by ſeveral private underwriters, quite different perſons from 
the preſent defendants ; and of this ſum of 1, 100l. thus underwritten, 500l. 
was declared to be on eleven ſixteenth parts of the ſhip, and the remaining 
600l. to be on goods: between the 26th of Auguſt and 28th of September 
1756 (both included) Mr. Amyand inſured 800l. more with other private 
inſurers ; and this latter inſurance was upon goods only, and was only at and 
from St. Peterſburgh to London: on the 28th, 29th, and goth of October 
1756, Mr. Amyand inſured gool. more, with other private inſurers; which 
laſt inſurance was on goods only, at and from the Sound to London: ſo 
that the whole ſum thus inſured by Amyand and company, was 2800l.; of 
which 2,800l. the ſum of 2, 300l. was on goods, the remaining 500]. was on the 
ſhip. Several letters being given in evidence, 1t appeared that Meybohm 
wrote from St. Peterſburgh, on the 7th of September 1756 (the date of his 
firſt letter on this ſubject) to Amyand and company, and mentioned what 
goods he ſhould ſend to them, referring to the invoice for the particulars ; 
and directed them to get inſurance thereon, and to place the goods and the 
inſurance to a particular account which he named in his letter; in which he 
allo ſpecified ſome iron, which was for Mr. Amyand's own account: this 
letter Mr. Amyand afterwards received (probably about the 27th of October) 
and in conſequence of it made the inſurance accordingly upon the 28th, 29th, 
and goth of the ſame October, as before mentioned :—Meybohm having 
ſhipped the goods, indorſed the bills of lading to one Mr. John Tamez, in 
Moſcow (the plaintiff, in effect, in the preſent action) who, on the 7th of 
October 1756, wrote to his correſpondent Mr. Uhthoff, here in London, © to 
inſure theſe goods :” in this letter he deſires Mr. Uhthoff to inſure the whole, 
that he, Tamez, might be ſafe in all events; for he ſuſpected that theſe 
goods were intended to be conſigned by Meybohm to ſomebody elſe, and 
perhaps might be inſured by ſome other perſons ;” and he fays, they were 
transferred to him in conſideration of his being in advance to Meybohm 
more than their amount.—This letter from Mr. Tamez, with theſe directions 
 * to inſure,” was received by Mr. Uhthoff, on the 15th of November 1756: 

Mr. Uhthoff accordingly applied to the defendants, ' the London-Afſu- 
rance company, and diſcloſed to them at the ſame time, all theſe particulars; 
and they upon the 16th of November 1756, after being thus appriſed, “ that 
there might be another inſurance,” made the inſurance now in queſtion for 
2,316l. on the goods, at and from the Sound to London: the goods were 
loſt in the voyage. Mr. Uhthoff's inſurance was made by the plaintiffs Godin, 
Guion, and Comp. who are inſurance-brokers; and they declare that this inſu- 
Trance (which is expreſſed to be made by them, © as well in their own names, as 
for and in the name and names of all and every other perſon or perſons to 
whom the ſame doth, may, or ſhall appertam in part or in all”) was made by 


order 
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order of Henry Uhthoff, Eſq: this declaration is indorſed upon the policy, 
and is dated the 18th of November 1756.—There is no doubt as to the value 
of the goods, or as to the loſs of them; and it is admitted by the defendants, 
« that the plaintiff ought to recover half the loſs from them :” but they ſay, 
they ought to pay only half, not the whole of the loſs; fo that the only 
queſtion 18,—* Whether the plaintiff is entitled upon the circumſlances of this 
caſe, and upon the facts I have been ſtating, to recover the whole loſs from 
the preſent defendants; or only the A of his loſs from them, and the 
remainder from the underwriters of Mr. Amyand's policy ?*—The verditt is 
found for the plaintift for the whole; but it is agreed to be ſubject to the 
opinion of this court, upon the queſtion I have juſt mentioned. Firſt, to 
conſider it as between the inſurer and inſured ; as between them, and upon 
the foot of commutative juſtice merely, there 1s no colour why the inſurers 
ſhould not pay the inſured the whole; for they have received a premium for 
the whole riſque. Before the introduction of wagering policies, it was, upon 
principles of convenience, very wilely eſtabhſhed, “ that a man ſhould not 
recover more than he had loſt; inſurance was confidered as an :zndemnzty only 
in caſe of a loſs; and therefore the fatisfattion ought not to exceed the loſs : 
this rule was calculated to prevent fraud, leſt the temptation of gain ſhould 
occaſion unfair and wilful lolles :”—if the inſured is to receive but one ſatis- 
faction, natural juſtice ſays that the ſeveral inſurers ſhall all of them contribute 


pro rata, to ſatisfy that loſs againſt which they have all inſured: no particular 


caſes are to be found upon this head, or at leaſt none have been cited by the counſel 


on either fide: “ where a man makes a double inſurance of the /ame thing, in 


ſuch a manner that he can clearly recover, againſt ſeveral inſurers in d:/tin& poli- 
cies, a double ſatisfaction, the law certainly ſays that he ought not to recover 
doubly for the /ame loſs, but be content with one ſingle ſatisfaction for it:“ and if 
the /ame man really, and for his own proper account, inſures the fame goods 
doubly, though both inſurances be not made in his own name, but one or 


both of them in the name of another perſon, yet that is juſt the fame thing, 


for the ſame perſon is to have the benefit of both policies; and if the whole 
ſhould be recovered from one, he ought to ſtand in the place of the inſured, 
to receive contribution from the other, who was equally liable to pay the 
whole. The act of 19 Geo. 2. c. 37. (made to regulate inſurances, and for 
preventing of wagering policies) expreſsly prohibits the re- aſſuring (after 
having already inſured the ſame thing); unleſs the former aſſurer ſhall be 
inſolvent, or become a bankrupt, or die : and it provides that even in thoſe 
caſes, it ſhall be expreſſed in the policy © to be a re-aſſurance :” ſo that, here, if 
Mr. Tamez had kim/elf made a ſecond aſſurance upon the ſame goods, and was 
to have had the benefit of both inſurances himſelf, it had been within this 
act: but if Tamez was not to have the benefit of both policies in all events, 
then it can never be conſidered as a double policy.—It has been ſaid, 
* that the indorſement of the bills of lading transferred Meybohm's intereſt 
in all policies by which the cargo aſſigned was inſured; and therefore Tamez 
has a right to Mr. Amyand's policy, and that Tamez being the aſſignee of 
Meybohm, is the cęſtui gui truſt of it, and may recover the money inſured ;” 
Z 2 and 
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and even, * that he may bring trover, or detinue, for the very policy itſelf:“ 
and it is urged from hence, that he either will or may have a double ſatis- 
faction for the ſame loſs :—but, allowing “ that by the indorſement of the 
bills of lading, and aſſigning the cargo to Tamez, he ſtands in the place of 
Meybohm in reſpe& of his inſurances;“ yet Mr. Amyand has an intereſt 


of his own, and had actually inſured the ſhip and goods, and the ſum 


of 1,900l. (upon both together) prior to any directions or intimation 
received from Mr. Meybohm, © to inſure for him.” Various people may 
inſure various intereſts on the ſame bottom ; as one perſon for goods, ano- 
ther for bottomree, &c. and here Mr. Amyand had an zntereſt of his own 


diſtinct from the intereſt of Meybohm ; he had a lien upon theſe very goods 


as a factor, to whom a balance was due; and he had the ſole intereſt in the 


ſhip, which was a part of the things inſured by him. Alt is far from appearing 
that even his laſt inſurance (in October) was made on the account of 


Meybohm, or as agent for him :” ſo far from it, Mr. Aymand inſiſts upon it 
for his own benefit (as he expreſsly declared at the trial) and abſolutely 
refuſes to give it up, or to ſuffer his name to be uſed by the plaintiff, though 
he was a witnels for the defendants, and was produced by them, and inclined 
to ſerve them; ſo that the foundation of this argument, urged by the 
defendant's counſel, fails them; and there is, in reality, nothing to ſupport it. 
But even ſuppoſing © that Mr. Amyand had made his inſurance, not upon 
his own account, but as agent or factor for Mr. Meybohm ; and upon the 
account of Meybohm ;” yet, even then, Tamez can never come againſt 
Amyand's underwriters, or come at Amyand's policy, to his own uſe; for Mr. 
Amyand, the factor for Meybohm, has poſſeſſion of the policy, and appears 
to have been a creditor of Meybohm's upon the balance of accounts between 
them at the time when they made the inſurance: and I take it to be now a 
ſettled point, © that a actor, to whom a balance is due, has a lien upon all 
goods of his principal, ſo long as they remain in his poſſeſſion. —Kru/er & al. 
v. Wilcox & al. was a caſe in chancery upon this head; it came on firſt before 
Sir John Strange, then maſter of the rolls, who decreed an account, and 
directed allowances to be made for what the factor had expended on account 


of che ſhip or cargo, and reſerved all further directions till after the maſter's 


report: it came on again, afterwards, for further directions, after the maſter's 


report, before the lord chancellor, who was attended by fdur eminent mer- 


chants, who were interrogated by him publickly; after which, he took time 


to conſider of it, and on the 1ſt of February 1755, decreed, © that the factor 


has a lien on goods conſigned to him, not only for incident charges, but as 
an item of mutual account for the general balance due to him, ſo long as he 
retains the poſſeſſion; but if he parts with the poſſeſſion of the goods, he 
parts with his lien; becauſe it cannot then be retained as an item for the 
general account. - And there was another caſe inthe ſame court, of Gardiner 


v. Coleman, a few months after; in which the former caſe determined, as I 


have mentioned, was conſidered as a point ſettled; and this latter caſe of 


Gardiner v. Coleman, was decreed agreeable to it; ſo that Mr. Amyand, even 
conſidered as a factor or agent to Meybobm, and as making the inſurance 


upon 
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upon Meybohm's account, is yet entitled to retain the Laliey, Mey bolnn 
being indebted to him upon the balance of accounts between them; and he 
has a lien upon the policy, whilſt it continues in his poſſeſſion; therefore, 
even in this view of the caſe, Mr. Tamez muſt firſt have paid to Mr. Amyand 
the balance of his (Amyand's) account, before he could have gotten that 
policy out of Mr. Amyand's hands; and conſequently, Mr. Tamez was very 
far from being entitled to the benefit of it, as a ceſtus qui truſt, abſolutely and 
entirely. But if the queſtion, © Whether Tamez could take benefit of Mr. 
Amyand's policy?“ were doubtful ; yet, here Tamez inſured the goods with 
the defendants, expreſsly under the declaration of his ſuſpicion, * that there 
might have been a former conſignation, and ſome former inſurance made upon 
the goods by ſome other perſon;“ but he deſired to inſure the whole for his 
own ſecurity; and to this the defendants agreed, and took the whole pre- 
mium. Mr. Amyand inſiſted upon his right to the whole benefit of his own 
policy, when he was examined as a witneſs, and is now litigating it in 
chancery.—It would neither be juſt or reaſonable, that Tamez ſhould only 
recover half of his loſs from the defendants, and be turned round for the 
other half, to the uncertain event of a long and expenſive litigation; I do not 
believe there ever will or can be any recovery by Tamez, or thoſe who ſtand 


in his place, againſt Amyand's underwriters :—however, if thoſe underwriters 


are liable to contribute at all, the contribution ought to be amongſt the ſeveral 
inſurers themſelves; but Tamez, the inſured, has a right to recover his whole 
loſs from the defendants upon the policy now in queſtion, by which they are 
bound to pay the whole; for though here be fue inſurances, yet it is not a 
double inſurance ; to call it ſo is only confounding terms :—if Tamez could 


recover againſt both ſets of inſurers, yet he certainly could not recover againſt 


the underwriters of Amyand's policy, without ſome expence ; nor without 


alſo firſt paying and reimburſing to Mr. Amyand the premium he paid, and 


alſo his charges. This is by no means within the idea of a double inſurance. 

Two perſons may inſure two different intereſts, each to the whole value; as 
the maſter for wages, the owner for freight, &c.: but“ a double inſurance is 
where the /ame man is to receive the ſame ſums inſtead of one, or the ſame 
ſum twice over, for the ſame loſs, by reaſon of his having made two inſurances 
upon the /ame goods, or the ſame ſhip.” Mr. Tamez 1s entitled to 
receive the whole from the defendants upon their policy, whatever ſhall 
become of Mr. Amyand's policy; and they will have a right, in caſe he can 
claim any thing under Mr. Amyand's policy, to ſtand in his place, for a 
contribution to be paid by the other underwriters to them ; but {till they are 
certainly obliged to pay the whole to him :—therefore, upon thele grounds 
and principles, in every light in which the cafe can be put, we are all of us 
clearly of opinion, that the verdict is right, as it now ſtands for the whole ; and 
that the poſtea be delivered to the plaintiff— Rule accordingly.—1 Burr. 490. 
Thurſday, F ebruary 9th, LI ons Sal. v. The London-Aſſurance Company. 


2. In caſe any perſon make aſſurance upon his goods, ſhip, or merchandiſe, 
in 1 N e places, without giving due notice, but knowingly and wittingly 
concealing 
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concealing the ſame, in order by that means to recover double, treble, or 
more, the coſt and value of his ſhip, goods or merchandiſe, contrary to 
what is permitted by this ordinance, or make more aſſurance upon his ſhip, 
goods or merchandiſe, than is allowed by the ſame, then he ſhall not be 
entitled to demand or pretend to the payment of ſuch aſſurance, from the 
aflurers, or any of them, but the ſame {hall be confiſcated, one third part to 
the beneſit of the poor, and the other two thirds to the officer and informer 
reſpectively, with arbitrary correction, reſerving however one half per cent. 
which the aſſurer is to deduct out of it according to ancient cuſtom, if he was 


ignorant of it, otherwiſe not. —Ordzn. of Middleb. 


g. If there ſhould be ſeveral policies made without a fraudulent intention, 
and the firſt policy amount to the value of the effects laden, it ſhall alone 
hold good: the other inſurers ſhall withdraw their inſurance, and return the 
premium, keeping half per cent. In caſe the firſt policy ſhould not 
contain the amount of the effects laden, the inſurers on the /econd ſhall be 
anſwerable for the ſurplus : 1t there be effects laden to the amount of all the 
inſurance made, then, in caſe of loſs of a part, it ſhall be paid by all the 
inſurers, ſo much per cent. on what they have underwrote,—Ordzn. of France. 


4. Ir it happens that the /ame ſhip or goods are inſured at two or more 
places, and 1t can be proved to have been done without any fraud in the 
inſured, and that it proceeded only from his not having timely notice of the 
inſurance taken up by his agent for another place, that policy alone ſhall 
ſtand good which is of the o/deſt date, and was firſt ſigned, whether the 
premium contracted for be higher or lower than that of the laſt policy: withal 
the inſured may demand back the premium paid on account of the laſt policy, 
allowing a deduction of one half per cent.: but in caſe what is ſpecified in 
the oldeſt policy does not amount to the full value of the goods on which 
ſuch inſurance was made, or ſo much as by this ordinance is allowed to be 
inſured on them, the laſt policy ſhall then be of force, but only for ſo much 
as is not ſpecified in the firſt, and for the remaining value the inſurance- 


premium ſhall be returned upon demand, with a deduction of one Ralf per 


cent. Odin. of Stockh. 


5. A pouBLE inſurance upon one and the /ame thing may not be made 
in this town, nor out of it, under penalty of it's being void; but if it ſhall 
happen that two or more concerned in the ſame thing, without having 
knowledge or notice the one of the other, every one for himſelf makes the 
ſaid inſurance, it ſhall remain valid to him that can prove making it firſt ; 
in which caſe, to annul the ſecond, or laſt (as ought to be done) it is ordained, 
that the aſſured do punttually repair to make it known to the aſſurer, with a 
legal inſtrument that certifies it, in the term of thirty days, reckoned from the 
date of the laſt policy, provided the aſſured has not, before this neceſſary 
diligence, any advice of the ſhip's deſtiny; and that in this manner ſuch 
ſecond, or later inſurances remain null, with their policies; the aſſurer 
returning 
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returning to the aſſured the premium chat he ſhall have received from him, by 
reaſon of the ſaid 1gnorance of the firſt inſurance, with the abatement and 
diſcount of half per cent. which he may retain, and keep, for having ſigned 
the policy: but if the ſhip ſhall have happily arrived before ſaid advice, it 
{hall be judged that the laſt aſſurer, or aſſurers have gained their premiums, 
and ought not to reſtore them : and on the contrary, if the ſhip, and cargo, 
or what of them ſhall be inſured, ſhall be totally, or in part 40%, and this 
appears to the laſt aſſurers before they were acquainted with the ſaid firſt, 
and preferred inſurance ; in this caſe, both. the firſt and laſt ſhall proportionably 
make good all the damages or loſs of what is inſured; and if ſome of them 
ſhall at that time be found to have failed, the reſt ſhall ſupply what ſhall be 
wanting, in proportion to what they have inſured, having their redreſs for 


what is ſo ſupplied againſt the ſaid bankrupts.—Ord:n. of Bulb. 

6. REMARK.— The doctrine eſtabliſhed by the ordinances which are here 
quoted, is that of Shymannus ad jus marit. par. 4. c. 7. n. 508;—of 
Kuricke diatriba de afſec. fol. 834, n. 5 ;—of Loccentus de jure martt. lib. 2. 
c. 5. n. 8;—of Stracca de afſec. gl. 3. n. 3. and ſeq. and 25 6. n. .- and of 


the civilians 1 in general, 


| 7. SEE en Declaration, Factor, Intereſt, Order, Prior- Inſurance, 
Profit, Regulation, Reinſurance, Truſtee. 


JV HECES OC: 
Set Abatement, Average, Intereſt, Loſs. 
J OF ADMIRALTY. 
SEE Prelim. Diſc. 81. Admuralty and Admiralty-Court, Prize. 
Dd P48, 
A N ne allowance in the duties i 1s always made on cage goods. 


2. S £ ldatement, , Average, Danage, Hemp, Loſs, Prohibited Goods. 


3 


* 


perſons ſerving on board any ſuch ſhip, ſhall be void. 


EAST-INDIA, AND EAST-INDIA COMPANY. 


1. B* Stat. 7 Geo. 1. c. 21. [. 2—All contracts made by any of his majeſly's 

ſubjects, or in truſt for them, on the loan of monies by way of 
bottomry on any ſhip in the ſervice of ſoreigners and bound to the Eaſt-Indies, 
&c. and all contracts for ſupplying any ſuch ſhip with goods or proviſions, and 
all copartnerſhips relating to any ſuch voyage, and agreements for the wages of 
S. 9. No commodity 
of the product or manufacture of the Eaſt-Indies ſhall be imported into Ireland, 
the iſlands of Jer/ey, Guernſey, Alderney, Sark, or Man, or to any of the 
plantations in Africa or America, belonging to the crown of Great Britain, 
but ſuch only as be ſhipped in Great-Britain in ſhips navigated according to 


law, on penalty of forfeiting all ſuch goods, or the value thereof, together 
with the ſhips, &c. 


2, Ser Bargain, Bollomry, Company, Eaſt-India Ships, Prize. 
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6 "PRE largeſt merchant ſhips are thoſe employed by the different 

European companies of merchants who trade to the Eaſt-Indies : 
they are in general ſomewhat larger than our forty-gun ſhips: they are 
mounted with twenty cannon on their upper deck, which are nine pounders, 
and ſix on their quarter deck, which are ſix pounders.—Falc. Mar. Diet. 


In London, where the Eaſt-India company hire all the ſhips they 
4 in their trade from private people, there is a general condition in the 


charter: parties, that every {hip ſhall make good all damages that may happen 


10 the goods on board her; and further, that the company ſhall contribute 
nothing to any damage the ſhips may receive by either cutting or carrying 


away maſts, loſing cables, and anchors, or any other direful effects of tem- 
peſtuous weather: ſo that what general cuſtom has made a gro/5 average to 
be borne by ſhip and cargo, falls ſolely on the owners of thoſe veſſels the 
company employ : and the loſs of cables, anchors, os, and maſts, which 


cannot 
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cannot be replaced in WY but on much more coſtly terms than in England 
(where the premium of inſurance has only been paid on it's value) has 


occaſioned great diſputes and controverſies between the inſurers and owners of - 


thoſe ſhips ; ſo that of late ſome inſurers will not underwrite, without the 
expreſs condition of being free from all average. —1 Mag. 55. 


3. Cask. A policy of inſurance upon Eaſt-India ſhips, includes the 
chance of their being detained in India and the riſque of their country voyages 
there, The queſhon, at preſent debated was, Whether there ſhould be 
new trials in theſe two particular actions upon a policy of infurance ; which 
had been tried before Lord Mansfield, at Guildhall; where a verdi& was 
found for the plaintiff, in Mr. Salvador's caſe : and for the defendant in Mr. 
Rucker's caſe? But there were nine cauſes in all, upon the ſeveral inſurances 
of this ſame Eaſt-India ſhip, the Winchelſea, Captain Howe, commander 
(which were tried by ſpecial juries, at different times): the charter-party, 
bearing date the 20th of Auguit 1761, was according to a printed form which 
has long been in uſe :—the dates of the facts are as follows ;—March the 25th 
1762, the ſhip ſailed ; September the 19th, ſhe arrived at Bombay ; Novem- 
bar the 4th, ſhe left Bombay the firſt time ; March the 5th 1763, ſhe arrived at 
Calcutta, Bengal; the 28th, the preſidency and council of Bengal entered 
into a new agreement with the captain; reciting “ that the charter-party 


would expire on the 11th of February 1764; but that the preſident and 


council, finding it expedient to detain the ſhip in India, and deſirous of 
having the time limited in the charter-party prolonged, &c. the indenture 
therefore witneſſeth, that the captain lets the ſhip to freight, for one whole year 
from the ſaid 11th of February 1764, &c.: July, the ſhip arrived at Bombay 
a ſecond time ; December the 11th, ſhe left Bombay to go to Bengal; 1764, 
ſhe arrived at Bengal; March the 19th, the {ſhip left Bengal to go to Bombay; 
the 21ſt the ſhip was loſt.— April the 3d, Mr. Hume received a letter from the 


captain, dated the 14th of April 1763, incloſing a copy of the new agree- 
ment, which letter was publickly read in a coftee-houſe ; April the 4th, ſome 


inſurances were made by Mr. Hume; July the 17th, other inſurances were 
made by Mr. Hume; all the other inſurances were made after the captain's 
letter of the 14th of April 1763 was received, and publickly read in a coffee- 
houſe ; October the gth 1764, an account was received in London, of the 
ſhip's loſs.— All the policies had this deſcription ;—© At and from Bengal, to 
any ports or places where and whatſoever in the Eaſt-Indies, China, Perſia, 
or elſewhere, beyond the Cape of Good Hope, forwards and backwards, and 
during her ſlay at each place, until her arrival at London; on money ad- 
vanced or to be advanced for bills drawn by the captain for the uſe of the ſhip 
Winchelſea, and for account of the owner ; and upon money advanced or to 
be advanced as abſence- money, to pay the ſhip's company; all or either, as 
intereſt ſhall appear; at 4l. per cent.” The underwriters inſiſted, that the 
policies were void, becauſe at the time of underwriting, they were not 
exprelsly told of the new agreement * to detain the ſhip in India for a year 


longer than the enlarged time provided for by the charter-party, which expired 
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on the 11th of February 1764.” ——The cauſes were at firſt tried with different 
ſucceſs: but all the nine verdicts were at laſt uniform, for the plaintiffs, the 
inſured, againſt the underwriters.—The reaſons which governed the court on 
granting or refuſing new trials were, that the underwriters are bound and 
preſumed to know the courſe of the Eaſt- India trade, the terms of the charter. 
party, and the deſtination of the India ſhips (which are under the direction of 
the company, and not of their owners) ;—that the charter-party 1s a printed 
form, of a very long ſtanding ;—that, beſides the liberty thereby given, to 
prolong the ſhip's ſtay for one year, it is very common, by a new agreement, 
to detain her a year longer (for no ſhip comes home in ballaſt); and the 
longer a ſhip 1s kept, the more beneficial it 1s to the owners ;—that the words 
of the policy are adapted to this u/age ; being without limitation of time or 
place; and without any reference to the firſt voyage particularly mentioned 
in the charter-party ;—that the terms of the policy preciſely deſcribe the 
riſque, in it's utmoſt latitude ; and neceſlarily extend to every prolongation 
of ſtay, and every country voyage, and any of the defendants might have 
learned at the India-Houſe all that was to be known ;—that no mention was 
made, or queſtion aſked, at the time of underwriting, © When the {tip was 
chartered ; when ſhe ſailed from England; when ſhe arrived in India; whe- 
ther ſhe was continued a year, according to the proviſo in the printed charter- 
party?“ and yet her continuance in the Eaſt-Indies depended on all theſe 
tacts ;—that if they ought neceſſarily to be diſcloſed, the policy was void, to 
the knowledge of the underwriters, at the time they took the premium ;— 
that the chance of her ſtay is one of the riſques infured ; the evidence in all 
the cauſes was very ſtrong, that her ſtaying a year longer, if known, would 
not have varied the premium ;—that this {hip was inſured at the ſame 
premium, after the prolongation of her ſtay in India was known ; none of the 
defendants defired to be off, after they knew that an account of the new 
agreement, © to prolong her ſtay for a year longer,” had been received in 
England upon the gd of April 1764 ; which was notorious to them all, before 
the intelligence of her loſs, which came in the October following; fo that if 


there had been any force in the objection, it would have been waved by the 


acquieſcence of the underwriters, after they were fully apprized of the whole. 
"Theſe two cauſes of Salvador v. Hopkins, and Heaton v. Rucker, being 


ſo very nearly connected with each other, were taken up together, and argued 


jointly, as if they had been but one ſingle cauſe :—the court took time to 
adviſe Lord Mansfield now delivered the unanimous opinion of the court, 
that there ought to be a new trial in the caſe of Heaton v. Rucker ; but not 
in that of Salvador v. Hopkins :*—they thought the v/age of the Eaſt-India + 
company's trade, and the courſe of their voyages, to be in fact ſo notorious, 
and ſo well known both to the inſurers and the inſured, they muſt be ſuppoſed 


fully apprized and ſufficiently conuſant of it ; and that the obligation of this 


policy is tobe taken, from the words of the charter-party (which refer to the 
uſage) and the uſage of theſe voyages, in the ſame manner as if it was 
expreſsly inſerted in the policy: his lordſhip entered into the reaſons: of their 
determination in theſe two cauſes with - more Particularity than may be 
90 EG | neceſlary 
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| 1 

neceſſary here to ſpecify; as J have already mentioned thoſe which ſeemed to 
govern their general determination in all the nine cauſes. The court eſteemed 
this to be the moſt convenient way of determining this queſtion : becauſe who- 
ever {hall hereafter inſure on an Eaſt-India ſhip, will know that he inſures the 
contingencies; and may take proper precaution againſt them, if he will : 
whereas if every perſon inſured ſhould be obliged to open to the inſurer all the 
grounds of his expectations about the ſhip's continuance in the Eaſt-Indies, or 
coming to England, it might produce great litigation and confuſion in caſes 
ariſing upon theſe Eaſt-India policies. — The rules then made were, That 
in Salvador v. Hopkins, there ſhould be no new trial: but in Heaton v. 


Rucker, there ſhould be a new trial. —3 Burr. 1707. Wedneſday the 12th of 
June 1705.—MHeaton v. Rucker. 


4. SEx Average, Bottomry, Damage, Eaſi-India, General Average. 


EM ͤ 


1. EA is an arreſt laid on ſhips or merchandiſe by public 


authority, or a prohibition of ſtate, commonly iſſued on foreign ſhips, 


to prevent their putting to ſea in time of war, and ſometimes to prevent their 
coming in, and otherwiſe both to prevent their entrance and departure. 


2. Tur prerogative of iſſuing proclamations, is veſted in the king alone. 
Theſe proclamations have then a binding force, when (as Sir Edward Coke 
obſerves) they are grounded upon and enforce the /aws of the realm : for, 
though the making of laws is entirely the work of a diſtinct part, the legiſlative 
branch, of the ſovereign power, yet the manner, time, and circumſtances of 
putting thoſe laws in execution mult frequently be left to the diſcretion of 
the executive magiſtrate: and therefore his conſtitutions, or edits, concern- 
ing theſe points, which we call proclamations, are binding upon the ſubject, 
where they do not either contradict the old laws, or tend to eſtabliſh new 
ones ; but only enforce the execution of ſuch laws as are already in being, 
in ſuch manner as the king ſhall judge neceſſary: thus the eſtabliſhed law is, 
that the king may prohibit any of his ſubjeéts from leaving the realm: a 
proclamation therefore forbidding this in general for three weeks, by laying 
an embargo upon all ſhipping in time of war, will be equally binding as an act 
of parliament, becauſe founded upon a priorlaw.—1 Black. Com. 270. 


2. Sou have doubted of the legality of the thing; but it is certainly con- 
tormable to the law both of nature, and nations, for a prince in diſtreſs to 
make uſe. of whatſoever veſſels he finds in his ports, that are fit for his 
purpoſe, and may contribute to the ſucceſſes of his enterpriſes ; but with the 
circumſtance, that he makes them a reaſonable recompence for their trouble, 


and does not expoſe either the ſhips or men to any loſs or damage.— 
Lex Merc. red. 242. 
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4. Cask. Sands, owner of an Indiaman, lying in che river ready to ſail, 
Sir Joſiah Child, governor of the Eaſt-India company, procured an order of 
council for arreſting her by admiralty proceſs, by which the voyage was loſt. 
—The jury find 1,500l. damages, and coſts: the court agreed that the king 
might lay general embargoes, but not for the private advantage of a particular 


trader or company.—In error: Salk. 31. Eaſt, Term. 5 Will. and Mary.— 
Szr Joſtali Child v. Sands. | 


5. tidal evidence upon the trial in an action upon a policy of 
inſurance the caſe appeared to be, that the inſurers agreed to inſure the ſhip 
from her arrival at in Jamaica, during her voyage to London: and 
an embargo was laid upon the {hip by the government; and afterwards they 
ſeized the ſhip, and converted her into a fire-ſhip, and offered to pay the 
owners : and the queſtion was, If this would excuſe the inſurers ?—And 
Holt, C. ]. ſeemed to incline, that it would not, and that this was within the 
words, detention of princes, &c. but he gave no abſolute opinion, becaule 


che cauſe was referred to the three foremen of the jury. 


6. Ir any ſhip, or ſhips inſured, with, or without goods, ſhall be detained 
by his majeſty's order (whom God preſerve) in the ports of theſe kingdoms of 
Spain, before commencing the voyage ſhe is bound on, it ſhall be judged that 
no ceſſion can be made of them, but rather the inſurance in ſuch caſe ought to 
be held for null, the aſſurer or aſſurers returning the premmmy, with the 


difcount of half pet cent. Ordin. of Bilb. 


7. REMARK —The 8 of the Stat. 7 Geo. g. c. 7. © for TE WI” UTR 
all perſons adviſing or acting under the order of council, laying an embargo 
on all {hips laden with corn, or flour,” (in the receſs of parliament in 1766) 
ſays, © which order could not be juſtiſied by law ; but was fo much for the 
{ervice of the public, and ſo neceſſary for the ſafety and preſervation of his 
majeſty's ſubjects, that it ought to be juſtified by act of parliament.” ——This 
embargo (as was alleged) ſaved the people from famine ; yet was declared 
illegal by the above act of the whole legiſlature (including the king him- 
ſelf who laid it) which. was therefore needful to ſanttify it: and the 


| proprietors of the embargoed ſhips and Kanal were ee indemnified 


by — 


8. Ir E A de Bottom 8 Sede . Recadture 
Rgera rant, Wager. 


E. * B * E 25 t . * * E N T. 


1 * Ea are e folen or nber rde © on hipboard, the maſter, ned not le 
inſurers, is liable —Lex Merc. ved. 226. 
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END OF VOYAGE OR 1 195 
2. By Stat. 7 Geo. 2. c. 15. ſ. 1.—No owners of any ſhip ſhall be liable to 


anſwer any loſs by reaſon of embezzlement (by the maſter or mariners) of any 
goods ſhipped on board, or for any att done by the maſter or mariners without 
the privity of ſuch owners, further than the value of the ſhip, and the amount 
of the freight during the voyage wherein ſuch embezzlement or other mal- 
verſation ſhall be committed. S. 2. If ſeveral freighters ſhall ſuffer damage 
by the means aforeſaid in the ſame voyage, and the value of the ſhip, and 
the amount of the freight, ſhall not be ſufficient to make compenſation, ſuch 
freighters ſhall receive ſatisfattion in average, in proportion to their loſles ; 

oy it ſhall be lawful for ſuch freighters, or for the owners of ſuch ſhip, to 
exhibit a bill in equity for a diſcovery of the total amount of ſuch loſſes, and 
alſo of the value of ſuch ſhip and freight, and for an equal payment.- 
S. 3. If ſuch bill ſhall be exhibited by the part-owners of ſuch ſhip, the 
plaintiffs ſhall annex an affidavit, that they do not collude with any of the 
defendants, and ſhall offer to pay the value of ſuch ſhip and freight, as ſuch 
court ſhall direct, as in caſes of bills of interpleader. S. 4. Nothing in 
this act ſhall diſcharge any remedy which any perſon may have againſt 


the maſter and mariners. 


3. Cast.—The defendant was ſole owner of a ſhip, which he let to one 
Fletcher for a voyage at a certain ſum, and Fletcher was to have the benefit 
of carrying goods. The plaintiff ſent a quantity of moidores, and had bills 
of lading ſigned by the captain; and many of the moidores not being delt- 
vered according to the conſignment, an action was brought againſt the 
defendant, the owner of the ſhip, to make him liable as far as the ſhip and 
freight were worth, according to 7 Geo. 2. c. 15.—For the defendant it was 
inſiſted, that though the ſhip was his property, yet he was not ſo owner as to be 
liable to the plaintiff; and that Fletcher 1s for this purpoſe the owner : but 


it appearing the defendant had covenanted for the condition of the ſhip, and 


the behaviour of the maſter, the chief juſtice held, he was hable to the 
plaintiff; and the freight he had in general from Fletcher was ſufficient, 
though the identical freight for the gold belonged to the other, and Fletcher 
had only the uſe of the ſhip, but no ownerſhip.—Stran. 8 Hill. 19 
Geo. 2.—Pariſh v. Crawford. 


4. Ir any of the ſhip's crew do conceal or embezzle any goods in caſe of 
ſhipwreck, they {hall be puntſhed with death —Ordin. of Rott. 


5. SEE Barratry, Mariner, Maſter, Salvage, Shipwreck, Theft. 


END OF VOYAGE OR RISQUE. 


A CCORDING to our oolicies; we riſque on a ſhip continues © until 
ſhe ſhall be arrived and hath moored at anchor twenty-four hours in 


— ſafety; - and on the goods until the ſame be diſcharged and * 


landed, at the port or place of deſtination mentioned in the policy. 
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196 END OF VOYAGE OR RISQUE. 


2. Ir the policy of aſſurance run“ until the ſhip ſhall have ended and be 
diſcharged of her voyage: arrival at the port to which ſhe is bound is not a 
diſcharge until ſhe is unloaded : per totam cur. upon a demutrer. — SR. 243. 


Mich. 1 Jac. 2 B. R.—Ano. 


3. A MERCHANT inſures his goods from London to Sallee, and there to 
be landed: the factor after arrival, having opportunity, eis the cargo aboard 
the ſame {hip without ever unlading her: and the buyer agrees for the freight 
of thole goods for the port of Venice; before ſhe breaks ground, the ſhip 
takes fire.—The aflured and buyer are abſolutely without remedy ; for the 
property of the goods becoming changed, and freight being contracted de 
novo, the ſame was as much as if the goods had been landed. And ſo it 1; 
if the factor, after her arrival, had contracted for freight to another port, and 
the ſhip had happened to take fire, the aſſurers are hereby ablolutely 
diſcharged for ever. —Molloy, b. 2. c. 7. ſ. 1g. Loccen. I. 2. c. f. ſ. 9. 


4. Ir hath oftentimes happened, that by a candle unadviſedly uſed by the 
boys or otherwiſe, before the {hips have been unladen, they have been ſet on 
fire, and burned to the very keel, with all the goods in them, and the aſſurers 
have paid the ſums of money by them aſlured : nevertheleſs herein the 
aſſurers might have been wronged, although they bear the adventure until the 
goods be landed; for it comes to pals many times that whole ſhips' ladings are 
ſold on ſhipboard and never diſcharged, becauſe they ſhould avoid the 
payment of cuſtoms and impoſts, and therefore they will break no bulk, but 
depart for ſome other place. In like manner divers {hips laden with com- 
modities, upon bargains and contratts, will make further voyages, and not 
diſcharge in the place where it was firſt intended and named in the policy of 
aſſurance : now if after ſuch a bargamm made, the {hip and goods, either by 
fire, or any other misfortune, do periſh, the aſſurers are not to anſwer for that 
lols, notwithſtanding the general words (“ and of all other perils, loſſes and 
misfortunes whatſoever they be, and howloever they ſhall. happen or come, 
to the hurt and detriment of the goods and merchandiſes, or any part 

thereof”) contained in the policy of aſſurance. Mal. Lex Merc. 112. 


5. CAsk.—A ſhip, the Margaret, Capt. Burke, was inſured from Limerick 
to Havre-de-Grace : ſhe arrived there after having ſuftered damage during 
the voyage; and whilſt the repair of thoſe damages was performing, being 
ſome weeks after her arrival, ſhe was /eized in the port of Havre, an embargo 
having been laid there on Britiſh ſhips, and hoſtilities commenced between 
France and England.—The owner of the ſhip brought actions againſt the 
inſurers, and demanded not only an average of about 14]. per cent. for the 
repairs which had been made, but allo a total loſs ſuſtained by the ſeizure of 
the ſhip, as having happened in con/equence of the neceſſity of her continuing 
at Havre to repair; alleging that without that neceſſity, and if no damage 
had happened, ſhe would have departed from thence, on her return to Lime- 
rick before the ſeizure.—The defendants paid about 10l. per cent, into court, 

as 
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as the full amount of the repairs for the damages accrued during the voyage, 
which, according to the policy, ended © twenty-four hours after the {hip 
arrived, and was ſafely moored” at Havre; but ſaid, that they were not 


anſwerable for any accident, or loſs, after that time; and that the plaintft 
might have made a new inſurance upon the ſhip, from that period, for the 


voyage home. Verdict for the defendant. —At Guildhall, fitt. aft. Trin. 1779. 
— Roche v. Thomp/on. | 


6. SEE Africa, Amſterdam, Bilboa, Bottomry, Commencement of Voyage or 
Ri/que, Conſtruction, Copenhagen, Deviation, Greenland, Lighter, Mooring, 
Newfoundland, Policy, Property, Riſque, Unloading, Voyage. 


£4 MY, 


1. 12 has long been the ſubject of great controverſy in the commercial 

world, © Whether it be right, advantageous, or even legal, lo inſure an 
enemy's ſhtps, or merchandiſes, in time of war or hoſtilities ©” I ſhall therefore 
collect, and lay before my readers, an abſtract of all the arguments which 
have been made uſe of for and againſt the practice, with ſome intereſting 
remarks thereon. | | 


2. TuosE who maintain the affirmattve of this queſtion fay,—that it is idle 
to make laws to prevent a tranſaction which may be carried on by means of a 
written correſpondence ; and that, even if ſuch prohibitions could put a ſtop 
to the practice, it would be highly impolitic to lay ſuch a reſtraint on the com- 


merce of inſurance, which produces a certain profit :—that we ought to be 


cautious when any new regulation 1s propoſed with reſpect to trade, eſpecially 
a regulation which may perhaps ſtrip us of the only branch of trade we enjoy 


almoſt unnvalled, and may very probably transfer it to our enemies: that 


there is a great deal more o the inſurance buſineſs done in England, than in 
all Europe beſides; and it is ſuch a trade as mult always leave a large balance 
in ready money here in England, from the great profits made by the inſurer, 
the profits made by the broker or office-keeper, the profits made by the factor, 
and the profits made by our dealers in exchange :—that as ſoon as the French 
ſhould hear of a prohibitory law being paſſed here, public offices of inſurance 
will increaſe in France, and multitudes of rich men there will undertake the 
buſineſs :—that the French merchants will find an eaſy and ſecure acceſs to 
inſurance at home, the very moment we exclude them from it in England :— 
that if the premium of inſurance be ſo high, that no profit the merchant can 
expect will anſwer it, and ſomething more for his own trouble, and the uſe 


of his money, he will certainly reſolve to ſend out no cargo at all; therefore 


if by the ſucceſs of our ſquadrons and cruiſers, we ſhould be able to raiſe the 
price of inſurance upon French ſhips to ſuch a h-1ght, that no trade can bear 
it, we ſhall much more effectually and more ſafely put an end to the French 
commerce; atleaſt in their own ſhips, than we can do by prohibiting inſurance 
3 C on 
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on them; and if they ſhould fall upon any way to carry on their commerce 
in neutral bottoms, this regulation can no way affect it: that if you cramp 
the buſineſs by prohibitions, you will extinguiſh the eit here, and you may, 
vou certainly will raiſe it in France; fo that in a few years the French might 
become the chick infurers ot Europe. 


3. Or the other hand, it is urged that, by the Stat. 25 Edw. 3, and by 
the conitant practice ſince that time, it is declared high treaſon to aid the 
king's enemies either within or without the realm; and it is uſual in his 
majeily's declaration of war againit France, exprelsly to forbid us to hold any 
correſpondenc2 or communication with the ſubje&s of the French king: 
that without a cheap, caſy, and ſecure acceſs to in/urance, no nation can ever 
acquire, or long preſerve, an extenfive commerce; and by preventing the 
French merchants meeting with any inſurances: here, during a war, we ſhall 
very much d:/irc/5, if not altogether ruin their commerce, and force many of 
them out of trade, by the captures we might make; for, from experience we 
know, that an opinion prevails generally among. the merchants in France, 
that they cannot depend upon any inſurances: but thoſe they meet with in 
England :—that there is reaſon to ſuſpect, that ſome of our inſurers may give 
intelligence to their correſpondents in France, ſo far as they can learn, ol 
the ſtations and courſe both of our cruiſers and privateers :—that we ought 
to take every method in our power for diſtreſſing the declared enemies of our 
country: that although to evade theſe arguments, it is ſaid; that the French 
might reſolve to carry on their commerce, and ſupply their colonies, by means 
of neutral ſhips, which might be all inſured in England; yet, we might 
prohibit infurances being made upon any ſhip bound to or from any port in 
the French dominions; and with regard to their colonies, they could not be 
lupplied even by means of neutral ſhips; for, as their colonies can be ſupplied 
no way but by fea, if we ſhould block them up by ſea, in order to force them 
to ſurrender for want of ſubſiſtence, we ſhould have a right, by the law of 
nations, at leaſt to ſeize, if not confifeate, every neutral ſhip that attempted to 
carry them any proviſions: that, as our inſurers infure at a cheaper rate, 
and incaſe ofa loſs pay more punttually, than the inſurers of any other country 
are found to do, we ſhall by the ſame means recover the poſſeſſion of this 
buſineſs whenever we pleaſe :—that the practice gives the enemy all the advan- 
tages of the principle of inſurance, and defeats the firſt principle of war with 
reſpect to the inſurers :—that if commerce is the ſource of maritime power, 
and it is the firſt principle of war to weaken and deſtroy that power in your 
enemies, undoubtedly you are guilty of the greateſt poſſible folly and madneſs, 
if you render the commerce of your enemy ſecure, and give her new ſources 
of maritime power :—that beſides, if money is the foul of war, it may be more 
advantageous to your enemy to be paid ready money for ſhip and cargo, 
when. taken, by means of inſurance, than to wait the flow return of the 
merchants to whom the cargo was conſigned, had it arrived in ſafety: that 
fuppoling: your inſurers to be conſiderable gainers, you muſt be ſenſible this 
muſt be a branch of commerce condutted on * ie principles ; for individuals 
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would gain, while the KIRIN ſuffered by having the hands of her enemy 
ſtrengthened :—that, however, if the naval power of the inſurers is ſuperior 16 
that of the infured, it is moſt likely that the inſurers would 4% by this illicit 
commerce with the enemy; and thus what the ſuperior naval ſtrength of our 
country gained on the one ſide, would be thrown away by the merchant- 
inſurers on the other. 


4. Dunixe the war in 1747, the parliament of Great-Britain, at the time 
they prohibited all trade with France, took mto conſideration whether the 
inſurance of goods, imported or exported from France, and her colonies, 
ſhould not likewiſe be prohibited ?—Many merchants magnified the advantage 


ariſing. from this particular branch of inſurance : 


feveral ſpeeches made in 


parliament on this occaſion, all agreed in this fundamental point, that * no 
aſſiſtance, or means to preſerve the ſubfance of the enemy, ought to be allowed 


of :” but thole perſons, whoſe immediate intereſt it was to execute the orders 


for theſe inſurances for the enemy, inſiſted, with great confidence, that they 


were attended with large profits in general; 


and. alleged that money being 


ſcarce, the making ſuch profits on the enemy ought not to be negletied ; and 
that this lucrative buſineſs ſhould not be driven into other countries by a pro- 
hibition here.—Several worthy members of parliament took pains to enquire 
into the true ſtate of this buſineſs, and to find out whether in reality Great- 


Britain was ſo much benefited by foreign inſurances as was ſuggeſted ; 
many diſintereſted merchants impartially declared their opinion thereon to the 


following effect: that the ſuppoled profit of 3 per cent. on a premium of 30 


and 


per cent. faid, in ſome of the above-mentioned ſpeeches and calculations, 


to be actually made, is quite uncertarn ; 


that in proportion as the number of 


the Britiſh ſhips of war, and privateers increaſe, much more than is calculated 


to be gained, may be loſt; 


articles, 


E6gꝛ4jz „ 


and that wherr only 18 per cent. premium was 
paid for inſurance here, the inſurers, as well as others, actually knew they 
were great loſers by ſuch riſques: that no merchants by any [kill in com- 
puting of chances, or by any other means, can demonſtrate what the profit 
on any voyages will be; and that all that can be known is, that thoſe alone 
have reaſon to promiſe themſelves advantage from inſurances, who, 

proportion as the premiums riſe and fall, and the circumſtances are more or 
leſs dangerous, underwrite, or do not underwrite, greater or leſs ſums :— 
that we have more or leſs reaſon to expect profit, or loſs, from foreign 
inſurance, in proportion as there is a greater or leſs number of perſons who 
have ſufficient experience, and know how to make a proper choice :—that it 
is evident, if more clear money be paid for loſſes upon foreign inſurances, 
than the groſs ſums received for premiums, and all charges, amount to, the 
ſet forth im the above-mentioned calculations, 
brokerage, and deductions, are by no means to be conſidered as certain and 
indiſputable items of profit; for though they bring clear ſums into the pockets 
of the factors, or brokers, who negociate ſuch inſurances, the loſſes paid by 
inſurers may greatly exceed the whole foreign diſburſement ; and conſequently 
the balance will be a national loſs: this point, therefore, as mentioned above, 
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is extremely difficult to aſcertain ; but there is a plain, and inconteſtable 
argument againſt foreign inſurances being made for an enemy, which will 
always ſubſiſt, ſo long as Great-Britain has the ſuperiority of naval power, 
v1z. that the great object of a maritime nation ſhould be, to take advantage 
of any rupture with another trading ſtate, to deſtroy and drſtre/s their ſhipping, 
and commerce. and to cut oft all reſources for naval armaments ; but to 
permit ſuch inſurances is manifeſtly to defeat this end, and is contradictory 
to common ſenſe: for the government, and private merchants are, on one 
hand, fitting out veſlels at a great expence to make captures, and to annoy, 
and diſtreſs the enemy; whilſt another ſet of merchants make good the loſſes, 
and furniſh means for the continuance of their commerce :—that when orders 
come for inſurances from places, where the eager purſuit of premiums is as 
{trong as it is here, it ſhews a higher premium has been there inſiſted on; 
and as people on the ſpot can be better judges of the nature of the concern, 
the navigation, ſhips, commanders, &c. than thoſe at a diſtance, there can be 
little hopes of profit by inſurances which they reject :—that as it is now 
cuſtomary to accept of etzmations, in which the foreigner inſured, in caſe of 
a loſs, finds his account better than if the veſſel had not been loſt, or taken; 
nay, it is agreed to pay ſuch a ſum inſured, whether on board the ſhip or not; 
it is evident that ſuch agreements have a bad tendency, as they give ſo much 
room ſor frauds :—that no perſon ever had proved to a certainty, whether 
by inſurance on foreign trade, more, on the whole, had been gained than loſt : 
—that it was contrary to ſound and good policy, to grant afſtance to under- 
takings which were contrary to the general intereſt, and diametrically oppoſite 
to the intention of prohibiting the trade with France; the natural conſequence 
of which ſhould have been the prohibition of zn/uring their ſhips and goods :— 
this is to be underſtood only in times of war, for in thoſe of peace, ſuch 
inſurances ſhould be conſidered as a buſineſs that is to be left to the free 
will of the merchant. 


5. Ir has been further obſerved, that although our inſurers may be 
gainers, upon the whole, by the credit fide of their premiums exceeding the 
debit {ide of their loſſes; yet the queſtion is, out of whoſe pockets do ſuch 
premiums arlle, in time of war ?—lIt they wholly aroſe from our enemies who 
inſured, then our enemies would pay more for the price of inſurance than they 
loſt; which cannot be the caſe: from whom then does this ſurpluſage of 
premiums ariſe, which make our inſurers gainers, but from our own Britiſh 
merchants? and, if ſo, when an enemy's ſhip is taken that has been inſured by 
our inſurers, the loſs does not fall either upon the inſurers (if they are gainers 
on the whole) or upon the enemy, but it falls upon our own Britiſh merchants, 
whole premiums mult pay it: beſides, as our enemies do not feel the loſs, 
are they not enabled the better to fit out more ſhips of war and privateers to 
annoy our own merchants does not this neceſſarily tend to raiſe the price of 
inſurance ſtill higher and higher upon them? and does not this ſtill the better 
enable our inſurers to inſure the ſhips of our enemies, and to be inſtrumental 
to the prolongation of the war? do not theſe high inſurances clog our whole 
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trade at ſuch times, leſſen the public revenue, and add to the evil of war ? 
Finally, it is added, that our principal merchants, being the greateli 
underwriters, become diſinclined to lit out privateers to cruiſe on, and diftrels 
the enemy, rather contenting themſelves with the expettation of gaining the 
premiums from them; and therefore wiſhing to contribute to the ſafety and 
arrival of their property, and the ſucceſs of their commerce. 


6. REmaRxs.—lIt is the opinion of ſome civilians that © the inſuring the 
property of enemies is in itſelf z/egal, and a ſpecies of treaſon againſt our 
country; therefore it is evidently nul! and vord :”—no Britiſh ſubject can 
have a right to inſure the enemy's loſſes, more than he has to aſſiſt him by 
main force, as both ultimately tend to the ſame point, the /upport of the 
power intended to be overthrown :—all ſtates, at the commencement of 
hoſtilities, commence them in hopes of victory; but underwriters, of the claſs 
in queſhon, rever/e this order, and inſure in hopes of defeat :—hence many 
of them are the belt of ſpies for our enemies, giving every intelligence by 
which their ſhips may be enabled to eſcape, and by falſe lights decoying 
thoſe of their country into the hands of it's foes. In every policy, 
therefore, the caſe of way ſhould be expreſsly excepted, in order to prevent 
cavil; but this precaution is not abſolutely neceſlary, as the law of nattons, 
which muſt be founded on good ſenſe, abſolutely prohibits ſuch a commerce : 
every contract, by which a public enemy is upheld, muſt be illegal; and 
in the preſent inſtance, where the conteſt is about commerce, no method 
more effectual for upholding the enemy can be deviſed. As the intention 
of inſurance is to render navigation and commerce more ſafely, eaſily, and 
conveniently carried on, it is plain that the reaſon of war altogether requires 
that the inſuring of the enemy's property be not allowed. When the States 


General were at war with Spain, in 1622, they proclaimed all inſurances vod, 


which were made before or after the edict, by the inhabitants of the United 
Netherlands, upon effects belonging to the ſubje&ts of the king of Spain, 
laying a penalty on thoſe who ſhould do ſo ; which ſeems very juſt, becauſe 
in all declarations of war, or commiſſions of hoſtilities, every one is com- 


manded to do as much damage to the enemy as he can, ſo that he is alſo 
forbid to conſult the convenience of the enemy: the general law of war 
It appears a matter of much uncertainty whether the inſuring 
of the ſhips and property of enemies be profitable even to the inſurers, 


requires it. 


notwithſtanding the opinion of Sir John Barnard was in the affirmative; but 
it is pretty certain that, if the expence of armaments, victualling, manning, 
wages, wear and tear, damage, &c. &c. &c. of men of war, privateers, 
letters of marque, vith various other detriments and diſadvantages, be taken 
into the account, not to mention the temptation it is to give intelligence to 
the enemy, and to the commiſſion of frauds by them, the balance on the 
whole eannot well be in favour of the nation.— The Dutch, who have ſeldom 
overlooked any advantage to themſelves' i in trade, have always thought it 
Upon the whole, therefore, 
the act of the Britiſh parliament, 21 Geo. 2. made to prohibit inſuring the 
. | enemy's 
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enemy's ſhips and merchandiſes, during the continuation of the then war with 
France, appears to _ been highly politic and 1 of much approbation. 

7. Les Anglois ſont encore . la maxime, que Nine des vaiſſeaux 
ennemis doit étre permiſe & favonſee : ſi on leur objecte, que le vaiſſeau 
tant pris, il ne revient a la nation qu' une partie de la choſe qu' elle devoit 
avoir toute entiere; ils repondent, que cette perte eſt couverte pour l'etat qui 
raſſemble toutes les aſſurances, par la valeur de la priſe qu' il gagne. Son 
gain ſeroit-il plus grand s'il abandonnoit le profit des primes? Non, fans 
doute, puiſque ce profit eſt regle ſur Fetendue des riſques. L'aſſureur, ou la 
nation, étant toujours la maitreſſe d'afſurer, ou de ne pas aſſurer, a ſoin que 
la proportion entre la prime & les riſques ſoit en ſa faveur; d' ou il reſulte 
que la ſomme des primes reunies excede neceſſairement la valeur des 
vaiſſeaux qui tombent dans le cas d etre , mis du Citoyen. 


8. ' NoruinG belonging to a declared enemy of the kingdom ſhall be 
inſured, under penalty of the inſurance being void, and the delinquent to 
forfeit the amount of the ſum to which he had ſubſcribed, one half to go to the 


informer, and the other to the cheſt of the e een eſtabliſhed by 
us,—Ordin. of Stockh. 177 : 


9. SEE Capture, Confiſeation, Condralend, ; Mats, Has Frendom of 
N. enen Intereſt, Law of Nations, Prize, ee Treaty, War. 


EQUITABLE SOCIETY. 


1. 5 tay E fundamental parts of the conſtitution: of this ſociety (giled the 

Society for. equatable aſſurances on lives and ſurvworſhnps, eſtabliſhed. 
by deed enrolled, in his mazeſty's court of King's Bench at Weſtminſter, in 

) are as follow, viz.——1. That in the ſame manner as in the Hand- 
i Mes and Union aſſurance- offices of houſes and goods from fire (both in 
like manner eſtabliſhed by deed enrolled) ſo, in this ſociety, the aſſured are 
mutually aſſurers one to the other. — 2. A life may be inſured from the age 
of eiglit to fixty-/even, for any certain time, or for the whole continuance of 
the life, upon payment either of a groſs ſum, or of an annuat premium, 
each proportionate to the hazard of the age at which the life begins to be 
aſſured, - and to the time the aſſurance is to continue;——9. Aſſurance may 
be made for any ſum from 20l.:to'2,0001.——4: The following tables ſhew 
the rate of annual premiums for aſſurances made on a ſingle life for one year, 
for the certain term of /even years, and for the whole continuance of life; 
whereby any perſon willibe enabled nearly to eſtimate the premium to be paid 
for any term greater or leſs than ſeven years: but every policy becomes void, 


upon the party whoſe life is aſſured going beyond the limits of Europe, unleſs 


licence ſhall have been ſpecially obtained from the court of directors, and a 
proportional premium paid, or dying upon tho ſeas: the policies of perſons 
aſſured on their own lives alſo become void, if the aſſured die by their own 
hands, or by the hands of juſtice. lt 
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A Table of premiums, for aſſuring the ſum of one hundred pounds, upon the 
life of any healthy perſon, from the age of eight to ſixty-ſeven. 


Seven years, at For the whole 1 Seven years, at , For the Whole 
Age | One Year. | an annual pay- Life, at an annu- | * Ade One Year, | an annual pay- | Life, at an annu- 
| ment of al payment of ment of al payment of 
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N. B. An addition of wweney due per cent. computed upon the premium, is ; charged upon 
military perſons; and the ſmall addition of eleven per cent. upon perſons not having 
had the l 7 [ 


The court of 8 have a diſcretionary power of being the premium, 
when any peculiar hazard attends the life upon which the aſſurance is made. 
—Perſons preferring the payment of a groks ſum or fingle premium upon an 
aſſurance for any certain term, are chatgeable 1 in a due proportion to the 
annual premium for ſuch term. Every perſon making any aſſurance with 
the ſociety pays five ſhillings i in the name of entrance money ; ; and if the ſum 
aſſured exceeds one hundred pounds, the entrance money is charged after 
the rate of five ſhillings for every hundred pounds. —Alo every perſon 
propoſing any aſſurance is required to make a depoſit of flve ſhillings, and 
in caſe the ſum Papal, to be aſſured ſhall exceed one hundred pounds, the 
depoſit will be increaſed after the rate of two ſhillings and fix-pence for every 
hundred, which depoſit, if the party afterwards declines making the 
aſſurance, or negletts o complete the ſame for the ſpace of one lunar month, 
is forfeited to the uſe pf the ſociety ; but if the court of directors refuſe or 
decline. making ſuch aſſurance; the money depoſited i is returned ——5, The 
following tables exhibit a ſpecimen of the rates of arinuad premiums for 
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of one life ſurviving another ; and alſo of a certain ſum payable upon the 
extinction of either of the two joint lives. 


41 Table of annual premiums, payable during the joint continuance of the 
lives of the expectant and poſſeſſor, for inſuring one hundred pounds, or an 
equivalent annuity, if the life in expectation ſhall /urvve the life in poſſeſſion, 


Age | Age : | One hundred 1 Age Age 0 One hundred 
Tl O Premium, pounds, or annu- | of of Premium. pounds, or annu- 
Poſ. Ex. | ityof . "Pol. | . ity of 
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A Table of annual premiums, payable: during the continuance of two joint 
lives, for alluring one hundred pounds, to be paid when either of the lives 


hall drop. | e | 
Age | Age | HER” d. | Age | 40 | "4 3 
10 20 8 135 8 25 70 11 7 6 
30 e bc 3% e 2455 
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50 8 18 4 r 
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N. B. ts rom the 0 ſpecimen, which ſhews the premium for every dend year, 
the reader will eaſily judge of the proportional premium for any intermediate age. 
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—— 5. Every perſon deſiring to make aſſurance with the ſociety muſt ſign 

a declaration by himſelf or agent, ſetting forth the age, ſtate of health, 

profeſſion, occupation, and other circumſtances of the perſons whole lives 

are propoſed to be aſſured, and alſo, in cafe ſuch aſſurance is made upon 

the life of another perſon, that the intereſt which he has in ſuch life is equal to 

the ſum aſſured :—this declaration is the baſis of the contract between the 

ſociety and the perſon deſirous to make ſuch aſſurance ; and if any artful, 

falſe, or fraudulent repreſentation ſhall be uſed therein, all claim, on account 
of any policy ſo obtained, ſhall ceaſe, determine, and be void, and the 

monies which ſhall have been paid upon account of ſuch affurance, ſhall be 

forfeited to the ule of the ſociety. 7. Every perlon making aſſurance with 

the ſociety becomes a member, and enters into a covenant that he will 
conform to, oblerve, and keep the ſtatutes, by-laws, rules, orders, and ordi- 
nances of the ſociety: but no member has a right to vote at a general court 
who is not aſſured in the ſum of 100]. or upwards, upon a life or lives for 
the whole continuance thereof. ——8. The buſineſs of the ſociety is conducted 
and carried on by fifteen directors, annually choſen out of thoſe members, 
who are aſſured with the ſociety in the ſum of gool. or upwards, upon a life 
or lives for the whole continuance thereof.——9. Of which fifteen one 
is preſident, and two are vice-preſidents of the ſociety; and hve directors 
conſtitute a court. 10. The directors from time to time nominate five 
perſons truſtees for the ſociety, to execute policies and take ſecurities in their 
names, and whenever the number is reduced to three, new truſtees are 
nominated. 11. Mentions the names of the directors. —12. A general 
court ſor the election of directors is held annually upon the laſt Thurſday in 
the month of March, or within forty days next after, at which court ten of 
the then directors are to be continued for the year enſuing, and five other 
members of the ſociety are to be choſen and admitted into the number of 
directors in the room of five who are annually to go out. 13. The 
directors elect from among themſelves, one perſon to be preſident for the 
year enſuing. 14. The preſident nominates two of the directors vice- 
preſidents to act in his abſence. 15. On the death of a preſident, another 
is elected, and if at any time five vacancies happen in the number of 
directors, the ſame are filled up by a general court.— 


16. Four general 


courts are held in each year (upon the firſt Thurſday of the ſeveral months of 
March, June, September, and December) and as many more as the preſi- 


dent, either of the vice-preſidents, any five of the directors, or any nine 
members qualified to vote, ſhall think neceſſary.— 17. At theſe courts are 
exhibited accounts of the ſtate of the affairs of the ſociety; and ſtatutes, by- 
laws, rules, orders, and ordinances, are made for the good government 
thereof ; but ſuch ſtatutes, by-laws, rules, orders, or ordinances, are not 
binding until they have received the approbation of the two ſucceſſive general 
courts of the ſociety, whether quarterly or extraordinary.- 
premiums of aſſurance are from time to time veſted in the public funds. — 
19. If any premium remains unpaid thirty days after the time ſtipulated in 
the 85 8 ſuch policy becomes void; but if the defaulter ſhall, within three 
3 E calendar 
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made ſhall be ſubſiſting at a time aſſigned. 
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calendar months after the time ſo ſtipulated (the perſon on whoſe life the 
allurance was made being then alive and in good health) pay the ſaid 
premium, together with the additional fum of ten ſhillings upon every 100], 
allured by ſuch pohcy, then ſuch policy is revived and continues in force. 
20. If at any time it ſhall appear to a general court of the ſociety, that 
the premiums received, and to be received, will not be ſufficient to pay the 
claims, then the general court are to direct a call to be made upon the feveral 
members of the ſociety, in proportion to the ſums by them aſſured, for 
making good the deficiency; for which call credit is to be given, and the 
call afterwards to be repaid, with intereſt, at the rate of 3 per cent. 
21. If a call ſhould at any time be requiſite (which is highly improbable) the 
members aſſured for a ſingle year will be rated towards ſuch call in the 
proportion of one ſixth part, and the members aſſured for a number of years 
certain, in the proportion of two third parts of the fum charged upon the 
members aſſured for the whole continuance of life, for every 100l. by them 
reſpectively aſſured. ——22. As often as it ſhall appear to a general court, 
that the ſtock of the ſociety is more than ſuffictent to pay the claims liable to 
be made, then the general court is to declare a dividend of the furplus, or of 
{uch part thereof as ſhall be judged convenient, amongſt the members of the 
lociety liable to contribute towards a call in proportion to the ſums in which 
they are aſſured, and to the number of years of their ſtanding in the ſociety. 
23. All claimants, upon the deceaſe of any perſon whole life ſhall have 
been affured by the foctety, muſt make proof of ſuch deceaſe and claim, 
either by athdavit, or certificate, or by both, as the court of directors ſhall 
think requiſite———24. The time for payment of claims accruing by death is, 
in caſe a death happens, in the firſt year, within fix calendar months after 


the expiration of that year: but if the life aſſured ſurvives the firſt year, then 


within fix calendar months after proof of the death ſhall have been made, 
as aforeſaid ——N. B. Perſons who ſhall make aſſurance for annuztzes to 
commence upon the extinction of the life aſſured, inſtead of groſs ſums to be 


paid on ſuch event, are not liable to contribute towards a call, nor entitled 


to any proportion of a dividend. ——And if any difficulty, doubt, or con- 
troverſy ſhall at any time arife in the ſociety, touching the management or 
concerns thereof, the matters in difpute are left to the deciſion of his majeſty's 
attorney-general, and ſolicitor-general, and the ſenior of the king's counſel 
practiſing in the court of King's-Bench, all for the time being; the opinion 
of the major part of whom, on a caſe fairly ſtated and laid before each of 
them, is final in determining the ſame, 


2. By a general court holden on Thurſday the 7th day of March 1771, 
the court of directors are impowered to aſſure either a gro/s /um, or an annuity, 
to be paid to children after they ſhall have attained an age aſſigned: —alſo to 
aſſure either a groſs ſum, or an annuity, if a life on which the aſſurance is 
And by a general court holden 
on Thurſday the 6th of June 1771, the court of directors are impowered to 
allure annuities for a life or lives on the payment of a groſs ſum :—ſo as the 
| (6 1 1 amount 
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amount of any annuity or annuities to be granted upon any one life do not 
exceed one hundred pounds :—and towards ſecuring the payment of the 
ſeveral annuities, a fund is reſerved of two thirds of the ſums originally paid 
for the purchaſe, 


EveRY member of the ſociety, aſſured for the whole continuance of 
life, has a rateable intereſt in the claim, which will become due at the death; 
and this intereſt increaſes in value yearly, till, at the extremity of life, it 
amounts to the ſum aſſured: therefore if, through unforeſeen misfortunes, 
any perſons aſſured with the ſociety, ſhould themſelves ſtand in need of that 
aſſiſtance which was intended for their ſurviving families, they will eaſily find 
a purchaſer for their intereſt in the claim; and that at a price fo much greater, 
as they ſhall, at the time of alienation, be more advanced in years :—and in 
order to defeat any ſiniſter view, and to prevent thoſe unfair advantages, 
which under ſuch circumſtances an avaricious purchaſer might be apt to take, 


the ſociety will, upon application, become the purchaſers of ſuch an intereſt 


at a fair price.——A court of directors is held every Wedneſday at eleven 
o'clock preciſely, at the ſociety's houſe, near Black-Friars-Bridge. 


4. REMARKS.—Thuis ſociety, if due care is taken, may prove of very great 
public benefit: it was founded in conſequence of propoſals which had been 
made, and lectures, recommending ſuch a deſign, which had been read by 
Mr. Dod/on, the author of the Mathematical Repoſitory : it allures any ſums 
or reverſionary annuities on any lives, for any number of years, as well as 
for the whole continuance of the lives, at rates ſettled by particular calcula- 
tion; and in any manner that may be beſt adapted to the views of the perſons 


aſſured : that is, either by making the aſſured ſums payable certainly at the 


failure of any given lives; or on condition of ſurvivorſhip; and alſo, either 


by taking the price of the aſſurance in ane preſent payment; or in annual 


payments, during any ſingle or joint lives, or any terms leſs than the whole 
continuance of the lives :—in ſhort, the plan of this fociety is ſo extenſive, 
and fo important, that I am perſuaded the gentlemen concerned in the 
direction of it, will not think the following obſervations either impertinent or 
improper, —Furft ; they ſhould conſider what diſtreſs would ariſe from the 


failure of ſuch a ſcheme in any future time; and what dangers there are, 


which ought to be carefully guarded againſt in order to ſecure ſucceſs :—for, 
thoſe perſons will be moſt for flying to theſe eſtabliſhments, who have feeble 


conſtitutions, or are ſubject to diſtempers, which they. know render their lives 


particularly precarious ; and it is to be feared, that no caution will be ſuffi- 
cient to prevent all danger from hence. Again; in matters of chance, it 
is impoſſible to ſay, that an unfavourable ryn of events will not come, 
which may hurt the beſt contrived ſcheme ;—the calculations only determine 
probabilities; and agreeably to theſe, it may be depended on, that events 
will happen on the whole: but at particular periods, and in particular 
inſtances, great deyiations ill often happen; and theſe deviatiqns, in the early 
years of a ſcheme, muſt prove eithef very favourable or very . 
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obſervation of particular confequence. 
inſtance by ſtrict calculation, it is not to be expected that it can meet with 
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But further; the calculations ſuppoſe, that all the momes received 
are put out immediately to accumulate at compound mtereſt : they make no 
allowance for loſſes, or for any of the expences attending management: 

on theſe accounts, the payments to a ſociety of this kind, ought to be more 
than the calculations will warrant : the intereſt of money ought to be reckoned 
low; and fuch tables of obſervations uſed as give the higheſt values.— 
Mr. Dodſon, I find, has paid due attention to all this, by reckoning intereſt, 
in his calculations for this ſociety, at 3 per cent. and taking the loweſt of all 
the known probabilities of life, or thoſe deduced from the London bills of 
mortality: there is, beſides, a liberty provided of making a call on all the 
members, in caſe of any particular emergency: it is, therefore, highly 
probable, that this ſociety (provided too much money is not ſpent in manage- 
ment) muſt be ſecure. The laſt expedient, however, would be a very 
diſagreeable one, ſhould there be ever any occaſion for having recourſe to it; 
and, in order to guard ſtill more effectually againſt danger, it would not, I 
think, be amiſs to charge a profit of 3 or 4 per cent. on all the payments.— 
Should the conſequence of this prove, that in ſome future period the ſociety 
{hall find itſelf poſſeſſed of too large a capital, the harm will be trifling, and 


future members will reap the advantage :—but this leads me to make an 
As this ſociety is guided in every 


any difficulties for many years; becauſe, not till the end of many years after 
it has acquired it's maximum of members, will the maximum of yearly 
claimants and annuitants come upon it.—Should it therefore through inat- 
tention to this remark, and the encouragement ariling from the poſſeſſion of 
a large ſurplus, be led to check or ſtop the increaſe of it's ſtock by enlarging 
it's dividends too ſoon, the conſequences might prove pernicious ———Again ; 
I would obſerve, that it is of great importance to the ſafety of ſuch a ſociety, 
that- it's affairs ſhould be under the inſpection of able mathematicians : 

melancholy experience ſhews, that none but mathematicians are qualified for 
forming and conducting ſchemes of this kind :—in ſhort, dangerous miſtakes 
may ſometimes be committed, if the affairs of ſuch a ſociety are not managed 
fragally, carefully, and prudently : one inſtance of this I cannot avoid 
mentioning. A perſon who deſires to aſſure a particular ſum, to be paid 
at the failure of his life, on condition of the ſurvivorſhip of another life, 
may c chuſe to pay the value in annual contributions during the continuance 
of his own- ſingle life, rather than during the continuance of the joint lives, 
becauſe the annual contributions, in this caſe, ought to be much leſs :—but 
a ſociety that would practiſe ſuch a method of aſſurance, would hurt itſelf; 
for, as ſoon as the life, on whoſe ſurvivorſhip the aſſurance depends, is 


extinct, the perſon aſſured, if then living, would have no longer any benefit 


in view; aud therefore would make his payments with reluctance, and in 
time, perhaps, entirely“ withdraw them; the conſequence of which would be, 
that the Tociety would ſuffer a loſs by being deprived of the juſt value of 
the expectation it had granted. Ahe plan of a ſoeciety ought always to be 


ſuch, as that th& loſſes ariſing from difcontinuance of payment, ſhould fall 
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on the purchaſer, and never on the ſociety. I muſt not lors get to add. 


that it is neceſſary, that ſuch a ſociety ſhould be furniſhed with as complete 


a ſet of tables as poſſible : this will render the buſineſs of the ſociety much 
more eaſy, and allo much more capable of being condutted by perſons 
unſkilled in mathematics: it will alſo contribute much to it's ſafety : for in 
all caſes to which tables can be extended, there would be no occaſion for 
employing any calculators ; and, conſequently, a danger would be prevented, 
to which, though it is not now, it may hereafter be expoſed; I mean the 
danger of happening to truſt unſkilful, or careleſs calculators. Mr. Dod/on, 
I find, has furniſhed this ſociety with ſome important tables; and his {kill 
was ſuch, that there 1s no reaſon to doubt, but they may be depended on : 
they have alſo others which, I believe, are ſafe and accurate : but there are 
ſome {till wanting which ſhould be ſupplied ; and all ſhould be ſubjected to 
the examination of the beſt judges, and afterwards publiſhed, together with 
a minute account of the principles aſſumed, and the method taken in 


compoſing them: ſuch a publication would be a valuable addition to this 


part of ſcience ; and it would alſo be the means of increaſing and eſtabliſhing 
the credit of the ſociety.——Dr. Price has, with a particular view to this 
ſociety, given rules, by which may be formed every table it can want, for 
ſhewing the values of aſſurances on the whole duration, or any terms, of any 
one or two lives, in all poſſible caſes; and nothing but care and attention can 
be neceſſary to enable any good arithmetician to calculate from them. 
Perhaps, this may be as much buſineſs as any one ſociety ſhould undertake. 
Rules, however, for finding the values of aſſurances, in moſt caſes, where the 


whole duration of any three lives is concerned, may be found in Mr. Simpſon's 


Select Exerciſes, from page 299 to 307 3 and it is not poſſible they ſhould 
follow a better guide. 


5. SEE Amicable Society, Hund. in- Hand Fire-Off ice, Lives, Society, 
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SEE n Diſc. 33. Chancery, Civil Law, Law ne Lawyers, Precedent, 
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SEE Alteration, nanny, Fraud. 
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1. FF caſe of a any Ae to the ſhip al and it's apparel, before any repair 
is begun, it ſhall, according to the proper nature thereof, be ſurveyed 
and eſtimated, by e a creditable ſhip-builder, rope-maker, and ſail- maker, and 
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likewiſe by ſome ſkilful maſters preſent at the place where the misfortune 

happened; in the want of ſuch perſons, others of good character and expert 
in ſuch matters ſhall be deſired to draw up and ſign a juſt valuation, which 

muſt be confirmed by a ſentence of the neareſt magiſtracy or other competent 

tribunal, according to the uſage of each place. Ordin. of Stockh. 


2. SEE Certificate, Damage, Enemy, Repair, Valuation. 


* 


. 
1. BY Stat. 9 Ann. c. 6. 1. 57. Avery perſon who ſhall ſet up any office 


for making aſſurances on marriages, births, chriſtenings, and ſervice, 


{hall forfeit 5ool. &c. 


2. By Stat. 14 Geo. 3. c. 48.—All inſurances on lives, or any other event 
or events, whatſoever, are void, except for the value of the intereſt of the 
inſured therein, and unleſs the name of the perſon or perſons who are to be 
benefited by ſuch infurance be inſerted in the policy. 


g. INSURANCE or wager may not be done upon the acquiſition, the loſs, 
or alterations of any dominions, ſtates, kingdoms, provinces, dukedoms, 
cities, diſtricts, and places. Neither may they be done upon the ſucceſsful 
or unfortunate iſſue of the enterpriſes of an army or fleet, nor upon their 
arrival or departure, nor upon the taking or defence of any place. They 
ſhall neither be made upon certain marriages, whether they will be concluded 
or not, nor upon the delivery of women, or the arrival and departure of 
ſhips, &c.— They ſhall not be made upon the plague's or a war's being 
impending, or not, nor upon the elettion of the Doge, or the ſenators of the 
republic, nor upon any thing elſe that may have the appearance of a depoſit, 
aſſurance, or wager, all things of that ſort being abſolutely prohibited. 
Thoſe that act contrary to the ſaid regulations, ſhall be fined every time for 
the ſum aſſured, depoſited, or betted, and the brokers employed therein ſnall 
pay the ſame fine as the oftenders —Orain. of ( Genoa. 


4. No inſurances are to be allowed on uncertain ad precarious things ; 
or imaginary and ſuch kind of profit, or on the men's lives, except for ran- 
ſoming from Turks and pirates.—Qrdzn. of Copenh. 


5. Sex Prelim. Diſc. 56. Alteration of Policy Voyage or Ri que, Bandrupt, 
Bargain, Intereſt or no us Lives, Toft, Wager, War. 


E v . 2 E N 7 c K. 


VASE m an abtion brought 1 a poliey of 88 of : a 1 the 
"(hip had been condemned by the court of, admiralty i in Carolina, and 


the acts of condenination given to the captain were ſince loſt by bad weather 
| | at 
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at ſea, and the queſtion was, whether the captain might give þaro! evidence 
of the reaſon that court went on in condemning the ſhip. Lord Hardwicke 
would not ſuffer 1t to be done, for the rule is, that you cannot give evidence 
of written evidence that may be produced, without ſhewing that it is loſt ; 
but what was here loſt, was only a copy of the evidence, and if you thought 
it material, you ſhould have the proceedings themſelves here, and not give 


parol evidence of what they were. Caſes Temp. Lord Hardwicke, 304. Trin. 
g Geo. 2. Bliedſtyn v. Sedgwick. 


2. CAs k. In an action brought on a policy of inſurance of a ſhip; a 


witneſs for the defendant proved a deviation; to diſcredit which witneſs, the 


plaintiff offered to give in evidence, an examination on oath of this man 
before the mayor of the town where they got on ſhore, wherein they ſaid he 
ſwore otherwiſe ; this examination was ſigned by the mayor, but not by the 
witneſs nor any of thoſe who were ſuppoſed to have made oath :—but Lord 
Hardwicke would not let it be read, for no examination ſhall be read, unleſs 


/igned by the party. Caſes Temp. Lora Hardwicke, 306. Trin. 9 Geo. 2.— 


Tireman v. Henwell. 


3. Cask. If a witneſs going to ſea be by rule of court examined on 
interrogatories before a judge, and the trial comes on before he is gone, his 
depoſition ſhall not be read, but he muſt appear; for the rule was made on a 
preſumption of his abſence. Anon. —Eaſt. 13 W. 3. 2 Salk. 691. 


4. REMARK.—In almoſt all controverted caſes between inſurers and 
inſureds, the latter have always greatly the advantage of the former, with 


reſpect to the power of bringing forth evidence; becauſe generally all the 


facts, intelligence, papers, &c. which in any wile relate to ſuch caſes, and the 
ſeveral perſons who may be able to prove thoſe facts, &c. are in the know- 


ledge and reach of the inſureds or their agents, to produce or ſuppreſs, as 


may beſt ſuit their purpoſe :—þbut it is often very difficult, and ſometimes 
impracticable, for the inſurers to get at them, ſo as to eſtabliſh effectual and 
legal proof, even where palpable fraud, impoſition, and concealment, appear 
on the very face of the tranſactions. 


/ 


5. Szz Prelim. Diſe. 18, 92, 33. Alteration of Policy Voyage or Riſque, 


Barratry, Broker, Conceatment, Condemnation, Date, Deceit, Document, Intel- 


ligence, Law, Premium, Proof, Property, Salvage, Warranty. 
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1. G ENT S, factors, or correſpondents, being in poſſeſſion either of 
A general or ſpecial orders, from the proprietors of ſhips, goods, 
&c. to make inſurance thereon; nay, if they have received no 

ſuch orders, yet, if they have advanced money, or accepted bills, on 
account of ſuch ſhips, or goods, they have an undoubted right to inſure the 
ſame, in behalf of the proprietors.—“ Admiſerim etiam eos homines, quos 
factoors ſolemus appellare, quin &, quod magts eſt, etiam negotiorum 
geſtorem admiſerim; quid enim is in re amici ſui non verſetur ex prudentia, 
quam aſſidui patres-familias adhibent in ſua? ſi negligat, non auſim eum a 


culpa leviſſima abſolvere.” —Bynkerſhoek, Queſt. Jur. priv. lib. 4. c. 1. 


Cask. A fattor has a dien on goods configned to him, not only for 
1 charges, but as an item of mutual account, for the general balance 


due to him, ſo long as he retains the poſſeſſion; but if he parts with the 


poſſeſſion of the goods, he parts with his lien; becauſe it then cannot be 
retained as an item of the general account. Kruſer & al. v. Wilcox & al.— 
Gardiner v. Coleman. — In Chan. So that a factor, or agent, as making 
inſurance on the principal's account, is entitled to recover. Lord Mansfield, 


in Godin & al. v. Lond. Af}. Co. 


3. Sex Agent, Broker, Claim, Double-Inſurance, Order, Proprietor, Truſtee. 


F bolt 


N London, inſurances from fire are obtainable at ſuch eaſy rates, that 
there are few merchants but chuſe to be inſured for their own quiet: 
beſides, this precaution adds to their credit both at home and abroad, when it is 
known that the great capitals lying in their houſes and warehouſes are thus 
ſecured from the flames. Here, the premium on brick houſes, or on goods 
lodged in brick houſes, is but 2s. on each 100l. to the value of 1,000]. and 
2s. 6d. on each 100l. to the value of 2,000]. and ſo on, except where hazardous 
trades are carried on; ſuch as ſugar-refiners, diſtillers, and chandlers; or on 
dangerous 


ö =: 213 
dangerous commodities, as hemp, flax, &c. as will appear by the propofals 
and policy of the London-Aſſurance company, which has taken a very good 
and neceſſary precaution, by inſerting the condition, that, whenever any 
houſes are burnt, “ it ſhall be at the company's option, either to pay the loſs 
or rebuild them;” for this takes away the temptation from all inſured 
leaſeholders of deſtroying their houſes, as the landlords, and not they, would 
in ſuch caſe be benefited by it: —and it is a ſimilar good diſpoſition, that 
when goods are burnt, the infurers have it in their choice, either to make a 


pecuniary ſatisfa&tion, or to repair the damage by a quantity of merchandiſe, 


equal in kind, value, and goodneſs to thole damniſied, or loft; which 
effectually prevents any iniquitous people (who may have a parcel of goods 
on hand greatly fallen in price) from ſetting them on fire, in expettation of 
recovering from the inſurers what they coſt. However, as in London ſome 
have maliciouſly ſet fire both to houfes and merchandiſe, no perſon ſhould 
ever reſent the ſtricteſt enquiry being made into the calamity ; but a general 
miſtruſt in this particular ought to be eſteemed needſul, ſince it is for the 
public good that delinquents be diſcovered, and brought to juſtice : and 


where any grounds of ſuſpicion appear, it is not doubted but both judge and 


Jury will carefully examine into, and canvaſs the affair on a trial, that incen- 
diaries may receive the puniſhment due to their atrocious crime; and not 
condemn the inſurers to pay on ſuch flight evidence, as they often are in 
marine caſes :—on the other hand, it ſeems clear that the corporations of 
inſurance may often blame themſelves, for too eaſily admitting and under- 


writing of policies on houſhold goods, and wearing apparel, from perſons 
quite unknown.—1 Mag. 31. 


2. InsURANCEs from fire are introduced into ſeveral countries, though 
not every where under that denomination: at Humburgh there is a fire caſ/a; 
of an old ſtanding, wherein the principal houſes are inſured at the value of 
15,000 marks (which is about 1,000]. ſterling) to be paid in caſe of their being 
burnt; the inſured paying yearly one fourth of a mark for every thouſand 
marks, for expences: every one concerned in this office, or fire caſſa, contri- 
butes to a loſs in proportion to what his own houſe ſtands inſured for; but no 
houſe is valued at more than 15,000 marks, though it may have coſt ten times 
that ſum in building ve can account for this limitation no otherwiſe, than 


by ſuppoſing the intention of the legiſlature to have been to curb by this 


valuation the pride of the citizens, and hinder them from being too magni- 
hicent in their buildings; a very wiſe maxim certainly in a trading city! it 
remains however with us worthy of conſideration, whether the government 
of that city ſhould not admit of inſurances to be made on a greater value 
than 15,000 marks, becauſe the price of labour and materials is ſo much 
increaſed ſince that regulation: we muſt hint likewiſe, that it is not a little 
ſurpriſing that, in ſo populous and fine a place as Hamburgh is, an inſurance 
on merchandiſe from fire has not been ſettled, either by their fire caſſa, or 
ſome other ſociety, ſince the riſque there cannot be judged ſo great as elſe- 


where, by reaſon of the vaſt plenty of water, and the diſpoſitions they have 
made for extinguiſhing of fires —{b14. 


3 G 3. Cass. 


—— — 


a — 


gs ae * 2 9 2 
— — 


33 


— — 


8 
2 2 — — 
_ 


Gy. x rs 25 
. 
A — _ - * 


TS 


my 4h A. 


\ ack. foie 


2 


W | 


214 N II CLENd > 


3. CasEk. Mary Stroad having an intereſt in ſome houſes in London, for 
the remainder of a term of which above five years were to come, inſured the 
lame from fire, by a policy of inſurance entered into by the Handun-Iland 
company for inſurances of houſes from fire; which inſurance was made for a 
term of ſeven years, and a premium paid accordingly :—it happened that 
after the end of the five years, and before the end of the ſeven years, the 
houſes were burnt down; after which Mary Stroad affigned the policy to the 
ſadler's company, who were entitled to the houſes after the determination of 
the term of Mary Stroad :—this bill was brought by the plaintiffs againſt 
the inſurance company, to have this inſurance made good, inſiſting thereon, 
by reaſon that a premium was paid to the company for the whole ſeven 
years, within which ſpace of time this accident hath happened; and as this 
mſurance is expreſsly to Mary Stroad, her executors, adminiſtrators, and 
aligns, that the plaintiffs, as her aſſigns, are well entitled to have the policy 
made good.—It was urged, that this mſurance company being an amicable 
ſociety, who inſure each other with a joint ſtock, and the plaintiffs being, as 
affignees of Mary Stroad, members of the ſociety, was the reaſon for ſeeking 
relief by bill in equity, and not purſuing a remedy at law, in regard that 
no action would lie; for that the plaintiffs by ſtanding in the place of 
Mary Stroad, might be ſaid to be part of the ſociety, and therefore could 
not proſecute an action againſt themſelves.—For the defendant it was inſiſted, 
that the intent of theſe policies is only to inſure ſome certain zntereft in the 
party injured from loſs or damages, and that, when ſuch intereſt ceaſes, the 
inſurance is at an end: it was alſo inſiſted to be an ancient rule of the ſociety, 
that no perſon ſhould be permitted to inſure for leſs term than ſeven years, 
and that ſubſequent to the plaintiff's inſurance, an order of the company was 
made, reciting, that whereas © all inſurances by the rules of the company, 
were to ceaſe with the intereſt of the aſſured, yet that the inſurers might 
aſſign their policies: this order was infiſted upon as evidence, to ſhew, that 
by the rules of the company, they are anſwerable for no loſs or damage 


happening by fire to the houſes inſured, after the intereſt of the aſſured is 


determined : in this company, as in all other inſurance companies, there 
is a rule that the policy ſhould be of no effect, if aſſigned, unleſs brought to 
be allowed by the company within ſuch a time; but it was admitted, that the 


_ plaintiffs had tendered the aſſignment to the company, within the time for 


ſuch allowance, but they had refuſed it.—In regard to the order made, that 
all aſſurances were to ceaſe with the intereſt of the aſſured, Lord Chancellor 
Hardwicke ſaid, the aſſured were to be conſidered in a double capacity, as 
members of the company, and as perſons contracting with them; and that if 


the cafe depended upon this order, he ſhould not think the company, in their 


general capacity, could vary or alter any contract made by them to their 
individual members: but that he was of opinion, from the nature of all 


_ Inſurances, that the aſſurance muſt ceaſe with the intereſt of the aſſured, for it 


is only to ſave from damage in the thing inſured; and. where it is to inſure 
damages from fire, how can the infurers enter upon the premiſes to rebuild 
or repair when the eſtate of the aſſured is determined ?P—An inſurance implies 
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an intereſt in the thing inſured il it were otherwiſe, many ill conſequences 
might follow ; men might inſure houſes of ſtrangers, and in hopes of getting 
the money inſured, ſet their houſes on fire: —and though in caſes of com- 
merce, policies of inſurance are allowed to be made, intereſt or no intereſt, 
yet it was long before this could prevail, and was allowed only in reſpe& 
that goods might be infured in a commerce which 1s prohibited in a foreign 
country, and to prevent (in regard to the advantage of the trade to this 
kingdom) a diſcovery of the nature of the goods, and thereby laying open 
the owners in ſuch foreign country to the penalty for trading in ſuch goods : 
that although ſuch policies are now allowed, yet he remembered them much 
queſtioned and called fraudulent; but no ſuch reaſon holds in the caſes of 
inſurances of houſes from fire, and in which inſurances all ſuppoſe an intereſt 
in the aſſured : in the caſe of Lynch and Dalzel, which was before the 


| houſe of lords, in March 1729 (3 Brown's Parl. Caſes, 497.) one Ireland 


being entitled to the remainder of a long term of years in a houſe at Graveſend, 
cauſed the ſame to be inſured from fire, in the Sun-Fire-Office, and the inſu- 
rance was to him, his heirs, executors, adminiſtrators, and aſſigns: Ireland 
dying, his ſon and executor agreed with the appellant to ſell and aſſign to 
him this houſe, together with the benefit of the policy for the inſurance of the 
houſe : the leaſe of the houſe was accordingly aſſigned, but, there being no 
aſſignment of the policy prepared, that was only delivered up, and, in fact, 
not aſſigned; but Ireland promiſed to execute an aſſignment of it to the 
appellant at any tune after: but before the policy was aſſigned, the houſe 
was burnt down, and a bill was brought 1n this court by the appellant to 
compel the company to pay the money inſured by the policy, and the bill 
was diſmiſſed by Lord Chancellor King, and his order athrmed by the lords. 
Lord Chancellor ſaid, that he was counſel in the cauſe, and that the reaſons 
upon which Lord Chancellor King diſmiſſed the bill appear in the reaſons 
mentioned in the reſpondent's caſe : that theſe policies are not inſurances 
of the things themſelves mentioned to be inſured, for nobody can warrant 
againſt accidents; nor do ſuch inſurances attach on the thing, or in any 


manner go with it, as incident thereto, by any conveyance or aſſignment of 


the thing inſured : but the inſurances are only ſpecial agreements with the 
per/ons inſuring againſt ſuch loſs and damage as they ſhall ſuſtain, and the 


party inſuring muſt have a property at the time of the loſs, or he can ſuſtain 


no loſs, and conſequently be entitled to no üben Lord Chancellor 
obſerved, that this caſe was rather ſtronger than the preſent, but diſmiſſed 
the bill only without coſts. —D:&. Tr. and Com. 147. In Chan. 16 Geo. 2.— 
Sadler's Lou V. Badcock.” 


Sf Can This was an action of covenant againſt the defendants upon 


a policy of inſurance of a malting-office of the plaintiff at Norwich from 
fire, in which policy there was a proviſo that the corporation ſhall not be 
liable in caſe the ſame ſhall be burnt by any inva/ion by foreign enemies, or 
any mulitary or u/urped power whatſoever :*—and the plaintiff in the decla- 


ration averred that, on the 28th of September 1766, the ſaid malting-office 
; was 
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was burnt not by any invaſion by foreign enemies, or any military or 
uſurped power whatſoever, and that defendants have not kept their cove- 
nant, to the plaintiff's damage :—the defendants plead, 1ſt, the general iſſue, 
that they have not broke their covenant, and thereupon iſſue is joined; 2dly, 
that it was burnt by an w/urped power the plaintiff replies, that it was not 
burnt by an uſurped power, and thereupon iſſue is alſo joined: this cauſe 
was tried at Norwich aſſizes, verdict for the plaintiff, and 469l. damages, 
ſubjett to the opinion of the court upon the following caſe ; vz. That upon 
Saturday the 27th of September laſt, a mb aroſe at Norwich upon account 
of the high price of proviſions, and ſpoiled and deſtroyed divers quantities of 
flour ; thereupon the proclamation was read, and the mob diſperſed for that 
time; afterwards another mob aroſe, and burnt down the malting-office in 
the policy mentioned; the queſtion is, whether the plaintiff is entitled to 
recover in this action? This caſe was twice argued at the bar, and after 
time taken to conſider, Mr. Juſtice Gould was of opinion, that the malting- 
office being burnt by the mob who roſe to reduce the price of proviſions, the 
ſame was burnt by an uſurped power, within the true intent and meaning of 
the proviſo in the policy; that it is an uſurped power for any perſons to 
aſſemble themſelves, to alter the laws, to ſet a price upon victuals, &c.—he 
cited Poph. 122. where it is agreed by the juſtices that to attempt ſuch a a 
thing by force is felony, if not treaſon; and therefore he was of opinion that 
Judgment. ought to be for the defendant. Mr. Juſtice Bathurſt was of 
opinion that the words © u/urped power,” in the proviſo, according to the 
true import thereof and the meaning of the parties, can only mean an invaſion 
of the kingdom by fore:zgn enemies to give laws and uſurp the government 
thereof, or an internal armed force in rebellion, aſſuming the power of 
government, by making laws, and puniſhing for not obeying thoſe laws ;— 
he ſaid, the plea alleges the malting-office was burnt by an uſurped power 
unlawfully exerciſed, but does not charge that uſurped power as a rebellion ; 
that a mob role at Norwich on account of the price of victuals, and as ſoon 
as the proclamation was read they diſperſed; ſo he was of opinion that 
judgment ought to be given for the plaintiff. Clive, Juſtice, was of opinion 
that the words 1/urped power in the proviſo, muſt mean ſuch an uſurped 
power as amounts to rg} treaſon, which is ſettled by the 25 Edw. g that 
the offence of the mob in the preſent caſe was a felontous riot for which the 
individuals might have ſuffered, but cannot be ſaid to be an uſurped power; 
therefore he was of opinion that judgment ſhould be given for the plaintiff. 

—— Wilmot, Chief Juſtice : upon the beſt conſideration I am able to give 
this caſe, I am of opinion that the burning of the malting-office was not a 
burning by an v/urped power within the meaning of the proviſo policies of 
inſurance like all other contracts muſt be conſtrued according to the true 
intention of the parties; although the counſel on one fide ſaid that policies 
ought to be conſtrued liberally; on the other ſide that they ought to be 
conſtrued ſtrictly; in a doubtful caſe I think the turn of the ſcale ought to be 
given againſt the ſpeaker, becauſe he hath not fully and clearly explained 
_ himſelf: the imperfection and poverty of language to expreſs our ideas, is 
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the occaſion that words have equivocal meanings, and it is often very uncer- 
tain what the parties to a contract in writing mean: when the ideas are 
ſimple, words exprels them clearly, but when they are complex, difficulties 
often ariſe, and men differ much what ideas are occaſioned by words.—In the 
preſent caſe, what is the true idea conveyed to the mind by the words 
« uſurped power © the rule to find 1t out 1s, to conſider the words of the 
context, and to attend to the popular uſe of the words, according to Horace, 
« Arbitrium eſt, et jus, et norma loquendi:“ my idea of the words, burnt by 
uſurped power, from the context, is, that they mean burnt or ſet on fire by 
occaſion of an znvaſion from abroad, or of an internal rebellion, when armies 
are employed to ſupport it; when the laws are dormant and filent, and firing 
of towns is unavoidable: theſe are the outlines of the picture drawn by the 
idea which theſe words convey to my mind: the time of the incorporation 
of this ſociety of the London-Af/urance Company was ſoon after a rebellion 
in this kingdom: and it was not ſo romantic a thing to guard againſt fire by 
rebellion as it might be now; the time therefore is an argument with me 
that this is the meaning of theſe words: rebellious mobs may be alſo meant 
to be guarded againſt by the proviſo, becauſe this corporation commenced 


ſoon after the riot att; and if common mobs had been in their mirids they 


would have made uſe of the word mob: the words © uſurped power” may 
have great variety of meanings according to the fubje& matter where they 
are uſed ; and it would be pedantic to define the words in all their various 
meanings; but in the preſent caſe they cannot mean the power uſed by a 
common mob; it has not been ſaid that if one or fifty perfons had wick- 
edly ſet this houſe on fire, that it would be within the meaning of the words 
* uſurped power.”—lt hath been objetted that here was an uſurped power 
to reduce the price of victuals, and that this is part of the power of the 
crown, and therefore it was an uſurped power; but the king has no power 
to reduce the price of victuals: the difference between a rebellious mob and 
a common mob is, that the firſt is high treaſon, the latter a riot or a felony : 
whether was this a common mob, or a rebellious mob? the firit time the 
mob riſes, the magiſtrates read the proclamation, and the mob diſperſe ; they 
hear the law and immediately obey it ; the next day another mob riſes upon 
the ſame account, and damages the houſes of two bakers; thirty people in 
fifteen minutes put this army to flight, and they were diſperſed and heard 
of no more: where are the Hhecies belli which Lord Hale deſcribes? this 
mob wants a univerſality of purpoſe to deſtroy, to make it a rebellious mob, 
or high treaſon: Hale's Pl. Coron. 135. There muſt be a umverſality, a 

purpoſe to deſtroy all houſes, all incloſures, all bawdy-houſes, &c. here they 


fell upon two bakers and a miller, and the mob chaſtiſed theſe particular 
perſons to abate the price of proviſions in a particular place; this does not 


amount to a rebellious mob : upon the whole, I am of opinion there muſt 


be judgment for the plaintiff:;—and accordingly the poſtea was ordered to 


be delivered to him, by three judges againſt one.—2 Wil/on 36g. C. B. 
Mich. 1767.—Drinkwater v. The Lond. A. Comp. 
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3. Ir has been made a queſtion, in caſe a maſter of a fhip ſets fire to het, 
in order to prevent her falling into the hands of an enemy, even at the hazard 
of being blown up in the air, or otherwiſe periſhing together with the crew, 
„ whether the inſurers are anſwerable for the loſs, or can defend themſelves 
from payment thereof on the ground of it's not being occaſioned by an 
unavoidable accident? —Leccentus de jur. marit. lib. g. c. g, and Kuricke, 
gueſt. 29. fol. 888. hold, that the att 1s forbidden as well by the divine law, 
as the law of nature, unleſs there be a full expectation of the maſter and 
crew being ſaved in betaking themſelves to the boat. As to the inſurers, 
if the maſter could no otherwiſe avoid falling into the hands of an enemy, or 
pirates, and that there was a necefity for taking ſo violent a meaſure, the 
loſs ought to be ſatisfied, the ſame as if it had happened by lightening, or fire 
from enemies :—it was thus adjudged at Bourdeaux the 7th of Sep. 1747, in 
ſavour of Capt. Elie Leyſſan, who had burnt his own ſhip ; alſo by a decree at 
Aix the goth of March 1748, againſt the inſurers of the ſhip, le Modeſte, Capt. 
Arhaud, who, being purſued by privateers towards Cape Trafalga, had ſet 
fire to her, and ſaved himſelf and crew upon the coaſt ; and likewiſe, by a 
ſentence at Marſeilles the 27th of April 1748, in favour of Jacob Francia, 
merchant at Bourdeaux, againſt the inſurers of the veſſel, Eſperance, the 
capture of which by Engliſh cruiſers was inevitable, had not fire been ſet to 
her by the captain.—2 Valin's Comm. 75. 


6. RREMAREk.—Notwithſtanding the above-mentioned authorities, I am 
of opinion that, unleſs the maſter, &c. were in danger of death, by falling 
into the hands of enemies, or pirates, he would not be warranted in ſetting 
fire to the {hip ; becaule, although ſhe were captured, there would ſtill remain 
a chance of her being retaken, by cruiſers of his own nation, or poſſibly by 
ſuch part of her crew as might happen to be left on board of her. 


7. Policx, on Fire, at Amſterdam. 


W E the underwritten do inſure you or whom elſe it may concern, 
wholly, or partly, friend, or foe, viz. each for the ſum here by us underwritten, 
on the ſtrufture, building, &c. called the ſtanding and fituated 


with the houſe: and utenſils, moreover the houſhold furniture, goods, wares, and mer- 
chandiſes, of whatſoever quality or nature they may be, none excepted, as already arc 
in, or on the aforeſaid or during the whole ſpace of this inſurance ſhall 
be brought therein (and the inſured ſhall be at liberty at any time to houſe as many goods, 


and to deliver them out again, as he ſhall pleaſe) againſt fire, and all dangers of fire; 
moreover againſt all damage which on account of fire may happen, either by tempeſt, 


fire, wind, own fire, negligence and fault of own fervants, or of neighbours, whether 

thoſe neareſt or further off; all external accidents and misfortunes, thought of and not 

thought of, in what manner ſoever the damage by fire might happen ; for the ſpace of 

twelve months, commencing with the and ending the 

both at twelve of the clock at noon : valuing ſpecially and voluntarily the ſaid ſtructure, 

building, houſe, &c. with all it's utenſils, and houſhold furniture, at the ſum of 

and the goods, wares, and merchandiſes, at the ſum of and thus together 
| | at 
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at the ſum of and it /hall not prejudice whether all this be worth, or has cot 
more or leſs. And the inſured, or whom elle it may concern, in caſe of damage, or 
hurt, ſhall need to give no proof nor account of the value, as we know it is impoſſible to be 
done ; but the producing this policy ſhall ſuffice. And in caſe it ſhould happen that the 
ſaid ſtructure, building, houſe, utenſils, and houſhold furniture, and the goods, wares, 
and merchandiſes, the whole, or part, are burnt and ſuffer damage, on that account, 
we do hereby promiſe punctually to pay and ſatisfy, without any exception, within the 
ſpace of three months after the fire ſhall have happened, due notice having been given to 
us, each his whole ſum underwritten, or elſe in proportion to the damages ſuffe red, 
without deduthon : provided that in caſe of a partial loſs all that ſhall be found to be ſaved 
and preſerved ſhall be deducted, after the deducting of the charges paid for the ſaving, and 
preſerving; and concerning which the inſured ſhall be believed on his oath without our 
alleging any thing againſt it, provided there be paid to us, in ready caſh, for the con- 
ſideration of this inſurance per hundred, under obligation and ſubmiſſion 
of our perſon and goods preſent and to come, renouncing, as perſons of honour, all 
cavils and exceptions contrary to theſe preſents ; reciprocally ſubmitting all differences, as 
well concerning the damages, as premiums, to the deciſion of the chamber of inſurances and 
averages of this city; and chuſing, in caſe of our dwelling without the juriſdiction of the 
ſaid city, for domicilium citandi et executandi, the habitation of the ſecretary of the faid 
chamber for the time being. Done at Amſterdam, &c. 


8. Rrmarx—The cuſtom at Amſterdam, of admitting, in the policy, 
a fixed valuation for what they inſure againſt fire, may be of very bad 


conſequence; and ought not to be permitted by law. Our London policies 
are better expreſſed. 


9. Policx, by the Corporation of the London-Aſſurance, of Houſe and 
Goods from Fire. 


18 HIS FIR inſtrument or policy of aſſurance witneſſeth, That whereas 
hath paid into the treaſury of the corporation of the London-Aſſurance, 
at their houſe in Cornhill, London, the ſum of for the aſſurance of 
except writings, books of accompts, notes, bills, bonds, tallies, 
ready money, wearing apparel, jewels, plate, pictures, gun- powder, cattle, hay, ſtraw, 
and corn unthraſhed ; and alſo except glaſs, china, and earthen wares, hemp, flax, tow, 


pitch, tallow, tar, and turpentine, unleſs ſuch laſt- mentioned hazardous goods ſhall be 
ſpecially allowed, and acknowledged to be aſſured by indorſement upon this policy, ſigned 


by two or more of the directors for the time being.—Now know all men by theſe preſents, 


that the capital ſtock, eſtate, and ſecurities of the ſaid corporation, ſhall be ſubjett and 


liable to pay, make good, and ſatisfy unto the ſaid aſſured, h — heirs, executors, | 
or adminiſtrators, any loſs or damage which ſhall or may happen by fire to the ſaid building 
or goods (except as before excepted) on or before the day of in the 
year of our Lord one thouſand ſeven hundred and not exceeding the reſpective 
ſums of and ſhall fo continue, remain, and be ſubject and liable, as 
aforeſaid, from year to year, to be computed from the day of in 
every year, for ſo long time as the aſſured ſhall well and truly pay, or cauſe to be paid, 
the ſum of into the treaſury of the ſaid corporation on or before the day 
of 


which ſhall be in each fucceeding year; and the ſaid corporation ſhall 
agree thereto, by accepting and receiving the ſame : which ſaid loſs or damage ſhall either 
| | | be 
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be paid in money immediately aſter the ſame ſhall be ſetiled and adjuſted (deducting only 
three pounds per cent.) or otherwiſe, if the ſaid loſs or damage ſhall not be adjuſted, ſetiled. 
and paid (making ſuch deduction as aforeſaid) within ſixty days after notice thereof hal! 
be given to the ſaid corporation by the ſaid aſſured, that then the ſaid coporation, their 
officers, workmen, or aſſigns, ſhall, at the charge of the ſaid corporation, immediately 
after the expiration of the ſaid ſixty days, begin to rebuild or repair the ſaid building ſo 
burnt or damnified by fire, and within a reaſonable time, put the ſame into as good a 
condition as the ſame was in at the time when ſuch fire happened, the wainſcot, ſculpture, 
or carving work thereunto belonging (if any) being, in caſe of an adjuſtment of the ſaid 
loſs or damage, to be rated and valued at no more than three ſhillings per yard; and, in 
caſe of rebuilding or repairing by the ſaid corporation, to be made good according to 
that rate and value, and not otherwiſe.—And the ſaid corporation ſhall likewiſe, imme- 
diately after the expiration of the ſaid ſixty days, in caſe the loſs or damage of the ſaid 
goods ſhall not be adjuſted and paid, as aforeſaid, provide and ſupply the aſſured with the 
like quantity of goods, of the ſame fort and kind, and of equal value and goodneſs with thoſe 
burnt or damnified by the fire. Provided always, nevertheleſs, and it is hereby declared 
to be the true intent and meaning of this deed or policy, that the ſaid ſtock, eſtate, and 
ſecurities of the ſaid corporation ſhall not be ſubjett or liable to pay or make good to the 
' aſſured any loſs or damage by fire which ſhall happen by any nvafion, foreign enemy, or any 
military or uſurped power whatſoever, —And it is hereby alſo provided and declared, that 
this deed or policy ſhall not take place, or be binding on the corporation, until the premium 
for one year is paid; or, in caſe the aſſured hath already made, or ſhall hereaſter make, 
any other aſſurance upon the building or goods aforeſaid, unleſs ſuch other aſſurance ſhal} 
be ſpecified and allowed of by indorſement upon this policy, ſigned by two or more of 
the directors for the time being; nor in caſe the building wherein the ſaid goods are 
depoſited, ſhall, at the time when any ſuch fire ſhall happen, be in the actual occupation 
of any perſon or perſons who ſhall uſe or exerciſe therein the trade of apothecary, chemiſt, 
colour-man, diſtiller, ſugar-baker, bread or biſket baker, ſhip or tallow chandler, ſtable- 
keeper, innholder, or malſter, unleſs two or more of the direttors for the time being ſhall 
by indorſement, ſigned in like manner, allow ſuch trade ot trades to be uſed or exerciſed 
therein; nor, in caſe the ſaid building ſhall be made uſe of ſor the ſtowing or keeping 
ſuch hazardous goods, as hemp, flax, tow, pitch, tallow, tar, or turpentine, unleſs two or 
more of the directors for the time being ſhall, by indorſement ſigned as aforeſaid, allow 
fuch hazardous goods to be kept or ſtowed therein; but that in all or any of the ſaid caſes, 
theſe preſents, and every clauſe, article, and thing herein contained, ſhall ceaſe, determine, 
and be utterly void and of no effect; or otherwiſe ſhall remain in full force and virtue. 
In witneſs whereof the ſaid corporation have cauſed their common ſeal to be hereunto 
affixed, the day of in the year of the reign of our ſovereign lord 
by the grace of God, of Great-Britain, France, and Ireland, king, defender 
of the faith, &c. and in the year of our Lord, one thouſand feven hundred and 
By order of the court of directors, ſigned, &c. 


N. B. The court of directors have ordered ſealed receipts to be given for all 
ſubſequent payments, and no other will be allowed of: nor is this policy to be of any 
force, if aſſigned. | 


10. REMARERS.— Policies againſt fire in diſtant places, as the Weſt-Indies, 
America, Newfoundland, &c. on houſes, warehouſes and other buildings, 
ſtores, or goods, merchandiſes, furniture, and other property therein; or on 
premiſes, &c. ſituated in different parts of the ſame town or diſtrict, either 
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Kotten red herrings, the barrel, 18. Dried red ſprats, the laſt, 18. 
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of which are ſometimes far from being preciſely aſcertained or deſcribed in 
ſuch policies ; are in general very hazardous riſques, not only with reſpect to 
the inadequateneſs of the premiums, even when all is fairly and honeſtly 
intended, but chiefly on account of the deceit and impoſition which may be, 
and I am aſſured have been practiſed, in recovering lofles and compenſation 
for damages, conſiderably beyond what were ſuſtained. And when fatal 
events happen by fires (which are frequent in ſuch diſtant parts of the 
world) and certificates, and even affidavits, perhaps regular enough in point 
of form are tranſmitted from thence, eſtabliſhing claims in the lump, what 
method or means can be uſed effectually to aſcertain the truth and validity of 
the demand, the value and particulars of the zntereſt, or the quantum of the 
property which may have been bona fide loſt ?—for as to affidavits, it is a 
maxim often noticed in our courts of judicature, that thoſe who are capable 
of committing criminal acts, ſeldom ſcruple to maintain them by ſwearing, 
or procuring others to ſwear to them: and beſides, affidavits made formally 
and in writing, for particular purpoſes and with particular views, may be 
couched in ſuch terms as either to prove but little ſatisfactory, or to elude 
the obſervation except of an attentive eye, with reſpect to the import of 
them :—however, as it is often neceſſary that ſuch inſurances ſhould be made, 
and as when they are attended with fairneſs and honeſty they are of equal 
public utility as the inſurance of property in other caſes, it is to be wiſhed, for 
the ſake of general convemency and ſecurity, that more authentic proofs and 


Vouchers were required and produced, on occaſion of ſuch diſaſters, than are 
uſually ſent from the places where they happen. 


11. SEE Accident, Certificate, Dock, End of Voyage or Riſque, Friendly 
Society, Hand-m-Hand Frre-Office, Intereſt, London-Aſſurance Company, 


Maſter, Negligence, Royal-Exchange Affurance-Company, Ship, Soctely, 


Sun Fire-Office, Union Fire-Office, U/age, Weſtminſter Fire-Office. 


ri. 


1. 1 N adjuſting a loſs on fiſh exported, the inſurers ſhould be attentive that 


the bounty, to which the aſſured is entitled, be deducted from the 


invoice price, unleſs there be a valuation in the policy. 


2. Fisn, exported from any part of Great-Britain to foreign parts, are 


entitled to the following bounties, viz. Pilchards or ſcads, the caſk, 78.— 


Codfiſh, ling, or hake, the hundred, 5s.—the ſame, wet, the barrel, 2s.; 
dried, called haberdines, the cwt. 3s.—Salmon, the barrel, 4s. 6d.—Whzte- 
ſierrings, the barrel, 2s. 8d. —Full red herrings, the barrel, 18. 9d.—Clean- 
By 
Stat. 29 Geo. 2. c. 33. ſ. 5.—the above-mentioned bounties were extended to 
tiſh cured! in Scotland as the act res, 


g. 3 Average, Bounty, Comme hits Fi Fiſteries, Free of Average, Goods, 
Peaſe, Periſuable- Commodities. 
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1. 188 ſubjects, inhabitants, merchants, commanders of ſhips, maſters 


and mariners of the kingdoms, provinces and dominions of each 
king reſpectively, ſhall abſtain and forbear to trade and fiſh in all the places 
poſſeſſed, or which ſhall be poſſeſſed, by one or the other party in America: 
—and if any ſhip or veſſel ſhall be found trading or fiſhing contrary to the 
tenor of this treaty, the ſaid ſhip or veſſel, with it's lading, proof being made 
thereof, ſhall be confiſcated; nevertheleſs, the party who ſhall find himſelf 
aggrieved by ſuch ſentence or confiſcation, ſhall have liberty to apply himſelf 
to the privy council of that king, by whoſe governors or judges the ſentence 
has been given againſt him: but it is always to be underſtood, that the 
liberty of navigation ought in no manner to be diſturbed, where nothing is 
committed againſt the genuine ſenſe of this treaty.—Treaty with France, 1686. 
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2. SEE Bounty, Fiſh, Greenland, Herring-Hiſhery, Ireland, Navigation and 
Navigation Act, Newfoundland, Sea, Whale- Fiſhery. 
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1. 6 & HE. States General of the United Provinces, juſtly acknowledging 

| the right of the. king of Great-Britain to have honour paid to his 
flag in the eas hereafter named, will and do declare and agree, that all and 
ſingular the ſhips and veſſels whatſoever belonging to the ſaid United 
Provinces, whether ſhips of war or others, whether in ſquadrons or ſingle 
ſhips, which happen to meet any ſhips or veſſels whatſoever belonging to the 
king of Great-Britain, whether one or more, carrying his Britannic majeſty's 
flag called the Jack, in any of the ſeas from Cape Finiſterre to the middle 
point of land in Norway, called Van Staten, the ſaid ſhips or veſlels ſhall ſtrike 
their top-ſail, and take down their flag, in the ſame manner, and with the 
like teſtimony of reſpe&, as has been uſually paid at any time or place here- 
tofore by any ſhips of the States General and their anceſtors, to any ſhips 
of his Britannic majeſty or his anceſtors.—Treaty with Holl. 1674. 


2. SEE Navigation and Navigation Act, Sea. 
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F. LO TA, in the Spaniſh commerce, is a fleet eonfiſting of illics men 
of war (the Almiranta, the Capitana, and a ſmaller ſhip, which go 


on the king's rats) and about fifteen RE 1 from 400 to 1000 
| tons: 
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tons: they are ſent every year in the autumn, from Cadiz to Vera Cruz, in 
the gulph of Mexico, loaded with almoſt every fort of goods which Europe 
produces for export: Spain itſelf ſends out little more than the wine and fruit, 
No ſhip in this fleet is permitted to break bulk till they arrive at Vera Cruz; 
where, when all the goods are landed and diſpoſed of, the fleet takes in the 
plate, precious ſtones, cochineal, indico, caccao, tobacco, ſugar, hides, &c. 
with which 1t returns in about 18 or 20 months ; having called at the Havan- 
na, in the iſland of Cuba, where they meet the galleons and regiſter-ſhips, 
another fleet; which carry on all the trade of Terra-Firma, by Carthagena z ; 
and of Peru, by Panama and Porto Bello.—When the flota arrives at the 
Havanna, and joins the galleons and regiſter ſhips, ſome of the cleaneſt and 
beſt ſailing veſſels are diſpatched to Old Spain, with advice of the contents of 
theſe ſeveral fleets, as well as with the treaſure and goods of their own, 
that the court may Judge what indulto, or duty, 1s proper to be laid on them, 
and what convoy is neceſſary for their ſafety.——Inſurances to a very large 
amount are every year made, in London, on | WIE Heets. 


2. SEE Average, tae Damage, Detention, Embargo, Enemy, Regiſter, 
Spain, Vera Cruz. 


F EF 
SEE Average, Commodity, Corn, Damage, Free of Average, Peaſe, Per iſhable- 


Commodities. 


FOREIGN ADJUSTMENT. 


Diuadzs which occur in foreign parts, and are adjuſted there, 
ought in general to be ſettled here, according to ſuch adjuſtments, 


though the regulations which were followed, ſhould be contrary to our laws ; 


1 Mag. 5: but the inſurers in England are not obliged to approve of all 


adjuſtments made in other countries, nor to comply implicitly with foreign 


cuſtoms, when their unreaſonableneſs can be demonſtrated. —1þ:4. 168. 


2. 82 Adjuſtment, Certificate TOTO, Damage, Foreign Court, 
Regulation. 


FOREIGN COURT. 
1. He” far the Judgments and decrees of foreign courts are binding 
or regarded, in England, may be collected from the 3 


authorities. 


To award execution upon a foreign decree, without admitting any 


objection againſt 1 it, would be, for ought the court can know, to ſupport and 


promote 
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promote injuſtice: a court, as well as an individual, may in certain circum- 
ſtances have reaſon to forbear acting, or executing their office; but the doing 
injuſtice, or the ſupporting it, cannot be juſtified in any circumſtances.— 


Ld. Kaim's Prin. of Equ. 370. 


3. SENTENCE of a foreign admiralty, condemning a ſhip as in/ufficient, 
{hall not be read on trial of an iſſue joined on that fatt.—Stran. 1078. 


4. Wurd ſentence is given in a foreign admiralty, the party may libel for 
execution of that ſentence here; becauſe all courts of admiralty in Europe 


are governed by the cvil lau. Sid. 418. 


5. SENTENCES of any admiralty in another kingdom are to be credited, 
that ours may be credited there, and ſhall not be examined at law here ; but 
the king may be petitioned, who may cauſe the complaint to be examined ; 
and if he finds juſt cauſe, may fend to his ambaſſador where the ſentence was 
given, to demand redreſs, and upon failure thereof will grant letters of marque 


and repriſal. —Raym. 473. 


6. Tux ſhip being unladen at Barcelona, where the freight was payable 
by the charter-party, the /attor refuling to pay the freight, the maſter of the 
ſhip litigated there in the admiralty for it; and the cauſe was heard, and 
zudgment there given, that the maſter ſhould have his freight, but that the 
damages the goods had ſuſtained in the voyage, by reaſon of the deviation, 
ſhould be deducted, and the account referred to the deliquidators (who are 
in the nature of our maſters in chancery) to take the account, and the money 
ordered to be brought into court; but the factor had appealed to a higher 
court there.—Lord Chancellor declared, that he would not ſlight their pro- 
ceedings beyond ſea; and if in this caſe the damages had been there aſcer- 
tained, or a peremptory ſentence given, the ſame ſhould have been concluſive 
to. all parties but it appearing, the factor was a native of that place, and 
therefore, in all probability, might again prevail; and the defendant being 
willing to deſiſt from his ſuit there, his lordſhip directed a trial here by jury, to 


aſcertain the damages ſuſtained by the deviation.— ern. 21. Mich. 1681. 
2 Chanc. Ca. 238. | 


7. SEE Admiralty cas Admiralty- Court, Civil Law, Condemnation, Inſuffi- 
crency, Letter of M argue, Fer 2 Commodities. 


FOREIGN OWNER. 


BY Stat. 1 3 Geo. g. e. 26. 8 many i inconveniences have ariſen, 
by foreigners becoming poſſeſſed of, and entitled unto, any part or 
ſhare.of any Britiſh ſhip or veſfel, whatſoever, belonging only to natural- born 
ſabjefs of his majeſty, whereby the other part owners of ſuch ſhip or veſlel 
cannot obtain the regr/ter required; no foreigner or other perſon or perſons 


whatſoever, 
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5 whatſoever, not being a natural-born ſubject of his majeſty, his heirs or 
Z ſucceſſors, ſhall be entitled to, or ſhall purchaſe or contract for any part or 


parts, ſhare or ſhares, of any Britiſh ſhip or veſſel whatſoever, belonging only 


to natural-born ſubjects of his majeſty, his heirs or ſucceſſors, without the 
Z conſent in writing of the owner or owners of three-fourth parts in value at 


leaſt of ſuch ſhip or veſſel, for that purpoſe firſt had and obtained, and 
indorſed on the certificate of the regiſter of ſuch ſhip before two witneſſes. 


2. SEE Foreign Ships, Owner. 
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Y Stat. 5 Eliz. c. 5. ſ. 8 and 12.—and by 12 Car. 2. c. 18. f. 6.—It 
{hall not be lawful to any perſon. or perſons to cauſe to be loaden 


B 


S and carried in any bottom or bottoms, whereof any ſtranger or ſtrangers 
born then be owners, ſhip-maſters, or part- owners, any kind of fiſh, victuals, 


wares, or things ſoever, from one port or creek of this realm to another, 


upon pain to forſeit all the goods ſo loaden, or the value thereof. 


SEE Eaſt- India and Eaſt-India Company, Enemy, Foreign Owner, 
Prime, Fraud, Na V1galzon and Navigation-Act. 


EE N G 


1. D Stat. 21 Geo. 2.—Inſurance on ſhips or goods appertaining to the 

crown or ſubjects of France, or lending them money on bottomry, 
was prohibited: but, the act was only temporary, and it's duration limited to 
that of the then war. Under title Enemy, the reader may find the curious 
and intereſting que/tzon concerning the advantage, diſadvantage, and legality 


of inſuring the property of enemies, fully diſcuſſed. 


2. SEE Boltomry, Conſul, Enemy, Foreign Ships, Ordinance, Treaty, War. 


| Ss) 
"+ „ gs is, indeed. a very copious ſubject LTo ſtate, although with the 


utmoſt brevity, even fingle inſtances of each of the various modes of 
deceit, cheating, and impoſition, which are (eſpecially during the preſent 
complicate war) daily, nay hourly practiſed in matters of inſurance, would 
alone occupy this entire volume Alt is, however, with no leſs truth, than 
reluctance and regret, that I deem it requiſite to aver, that very iniquitous 
concealments, mifrepreſentations, collufions, equrvocations, &c. conſtantly reign, 
to a more or leſs degree, in a great part of the tranſactions of this buſineſs, in 
England; to the infamy of the culpable parties, and to the reproach of the 
lupineneſs of the honourable and reſpectable part of our merchants and 
inſurers ; who might, unqueſtionably, with a little public-ſpirited exertion, 


3K | form, 
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form, and carry into execution, under the ſanttion of parhamentary authority, 
ſome well adapted lan and means of remedy of ſuch enormous evils ; which, 
ſo long as they are ſuffered to prevail, will redound conſiderably to the 
degradation of Britiſh commercial character and abilities, and to the great 
detriment of the general good, as well as to the ruin of many individuals. 
Having, in the courſe- of my Preliminamy Diſcouiſe prefixed to this work, 
ſpecifically delineated thoſe diſorders, explained their cauſes, and proved 
inconteſtably, by a number of recent and remarkable, yet very common 
:nſtances, the extraordinary prevalency of them, and their pernicious effects; 
and having alſo ſuggeſted the outlines of eligible methods of detection, better 
regulation, and prevention; I ſhall, here, ſtate the ſentiments of ſome other 
writers on the ſubject of fraudulent inſurances, together with a few ca/es in 
point, and extracts from ſome of the /aws provided in other countries for the 
due puniſhment of ſuch atrocious practices; and then refer my readers to 
ſundry other heads, or titles, in this work, where various malverilations are 
particularly expoſed, with rules and methods of guarding againſt, detecting, 
and puniſhing them. 


2. InSURANCES being contracts, the very eſſence of which conſiſts in 
obſerving the pureſt good faith and integrity, they are vacated by any the 
leaſt ſhadow of fraud or undue concealment.—2 Black Com. 461. Fraud, 
covin, colluſion, and decent, are often uſed as ſynonimous words, and in what- 
ſoever ſhape or form they appear, are always deemed odious in the eye of the 
law.—Co. Litt. g. b. Fraud or covin may, in judgment of law, avoid 
every kind of act: it invalidates as much in a court of law, as in a court of 
equity :—courts of equity and courts of law have a concurrent juriſdiction to 
ſuppreſs and reheve againſt fraud; but the interpoſition of the former is often 
neceſſary, for the better inveſtigating truth, and to give more complete 
redreſs.—1 Burr. 391 to 390. Whether a tranſattion be fair or fraudu- 
lent?” is often a queſtion of law: it is the judgment of law, upon facts and 
intents.— id. 474. | 


3. Tux firſt deſign of aſſurance was to encourage the merchants to 
export more of our produce and manufactures, when they knew how to eaſe 


themſelves in their adventures, and to bear only ſuch a proportion thereof as 


they were willing and able to do: but, by the irregular practices of ſome 
men, this firſt intention has been wholly defeated, who“ without any 
intereſt*,” have put in early policies, and gotten large ſubſcriptions on ſhips, 
only to. make advantage by ſelling them to others; and therefore, have 
induſtriouſly promoted falſe reports, and ſpread rumours, to the prejudice 0: 


the ſhips and maſters, filling men's minds with doubts, whereby the fair 


trading merchant, when he comes to inſure his intereſt, either can get no one 

to underwrite, or at ſuch rates, that he finds it better to buy the other 

policies at advance: by which means theſe ftock-jobbers of inſurance have 
* This was before the Stat. 19 Geo, 2. c. 37. for prohibiting inſurances intereſt or no intereſt. 


frequently, 
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frequently, as it were, turned it into a wager, to the great hates of trade. 
—Likewiſe many ill-deſigning men, their policies being over-valued, have (to 
the abhorrence of honeſt traders, and to the ſcandal of trade itſelf) contrived 
the loſs of their own ſhips :—now, if the parliament would pleaſe to take 
theſe things into conſideration, they may reduce inſurance to its firſt intention, 
by obliging the inſured to bear ſuch a proportionable part of has adventure (the 
premium included) as to them ſhall ſeem fit; and alſo the inſurers, when a 
loſs is fully made out, to pay their ſubſcriptions without abatement or 
boggling ; and if any differences ſhould ariſe, to direct eaſy ways for adjuſting 
them, without attending long iſſues at law, or being bound up to ſuch nice 
rules in their proof, as the affairs of foreign trade will not admit. I know, 
that by a clauſe in a ſtatute, made primo Annef®, © the wilful caſting away, 
burning, or otherwiſe deſtroying a ſhip, by any captain, maſter, mariner, or 
other officer belonging to it, is made felony, without benefit of clergy ;” but 
that ſtatute is ſo qualified, that it is difficult to convict the offender, becauſe 
the fact muſt be done, to the prejudice of the owner, or owners, or of any 
merchant or merchants, that ſhall load goods thereon, elſe he doth not come 
within it's penalty; ſo it doth not reach the evil I here mention, viz. the 
abominable contrivance of the owners to have their own ſhips deſtroyed, in 
order to make an advantage by their inſurances; a crime ſo black in itſelf, 
that 1t cannot be mentioned without horror. Theſe men, when they frame 
their dark deſigus, will take care, for the ſecurity of thoſe they employ, that 


none, beſides themſelves, ſhall load goods on the ſhips they intend ſhall be 


thus deſtroyed; and it cannot be ſuppoſed that they receive prejudice thereby 
themſelves, ſo the proſecution on that ſtatute is evaded: but, if the zn/ured 
were bound to make out their zntereſts, and to bear a proportionable part of the 
4% themſelves, this would naturally prevent ſuch ſcandalous prattices.— 
Cary on Trade, 


4. THrar great frauds are the natural conſequence of eſtimating ſhips at 
an zmaginary value in policies of inſurance, is to the higheſt degree evident: 
for, when a ſhip is eſtimated above it's real value, how will the owner or 
commander ſuffer by a wreck, or what ſhall reſtrain him from deſtroying his 
veſſel, when it may be done with ſecurity to himſelf, except that integrity, 
which ought to be generally diffuſed, but which is not always to be found, 
and to which few men care to truſt upon occaſions of far leſs importance.— 


Ships are ſometimes fo weakly manned, and ſo penuriouſly and negligently ' 


ſtored ; ſo much decayed in the bottoms, and fo ill fitted with rigging ; 
that their arrival 1s matter of aſtoniſhment. It may deſerve conſideration, 
whether the ſucceſs of privateers may not be in great part attributed to this 
pernicious practice ? whether captains, when their veſlels are inſured for more 
than their value, do not raſhly venture mto known danger ? whether they 
do not wilfully miſs the ſecurity of convoys? whether they do not direct their 
courſes where privateers may moſt ſecurely cruize to intercept them? 


* See Barratry, p 42. 
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whether they do not ſurrender with leſs reſiſtance than intereſt would excite? 
and whether they do not raiſe clamours againſt the government for their 1} 
ſucceſs, to avoid the ſuſpicion of negligence or fraud? That another kind 
of frauds are committed in the practice of inſuring, is well known: it is a 
common practice to take money on bottomry, by way of pledge for the 
captain's fidelity, and to deſtoy this ſecurity by inſuring above the real value: 
ſo that the captain may gain by neglecting the care of his veſſel, or at leaſt 
ſecure himſelf from loſs, and indulge his eaſe or his pleaſure, without 
apprehenſion of diminiſhing his fortune. The whole prattice of inſurance, 
in it's preſent ſtate, is fo perplexed with frauds, and of ſuch manifeſt tendency 


to the obſtruction of fair commerce, that it abſolutely requires ſome legal 
regulations.—Poſtlet. Dift. 


5. In the courſe of ſundry debates in parliament: (previous to the paſſing 
the act of 19 Geo. 2. c. 37. for regulating inſurances) with reſpett to the 
inſerting in policies 2maginary valuations, intereſt or no intereſt, &c. and the 
frauds thereby occaſioned, the two following inſtances were e ;—VIZ. 


6. Tut Royal George was a large ſhip ; in the Gorvics of the South-Sea 
company, which, having been a voyage to Vera Cruz, put in at Jamaica 
in her return; and being there refitted to proceed on her voyage homewards, 
ſet fail, and came within a week's ſailing of the port; when, upon a ſudden, 
the officers entered into a conſultation, and determined to go back a month's 
voyage to Antigua, for what reaſons may be eaſily gueſſed, the ſhip being 
inſured upon a /uppo/ed value of 60,0001. —Accordingly they ſteered to 
Antigua, in oppoſition to all the remonſtrances of the carpenter, who 
honeſtly declared againſt their whole procedure: at Antigua they found 
ſome method of influencing the officers of that iſland to declare the ſhip unfit 
for the proſecution of the voyage : and to confirm that declaration, they 
ſtranded the ſhip upon a bank of ſand, forced out the iron that grapples the 
timbers together, and having firſt taken away the maſts and rigging, and 
whatever elſe could be uſed or ſold, threw the ballaſt to each end, and ſo 
broke the veſlel in the middle. Having, thus, as they imagined, raiſed their 
fortunes, they came home triumphantly from their proſperous voyage, and 


claimed the money for which the ſhip was inſured: the infurers enquired into 


the affair with all the induſtry which it's importance naturally excited, and 
determined to try whether the ſhip might not be refitted and brought to 
England; which was effected without much expence, or any difficulty. 


A sue in the ſervice of the Eaſt-India company being inſured, was 
run aſhore by the captain in ſuch a manner that he imagined none but himſelf 
able to recover it; and therefore, though it coſt g, oool., ſold it for -5ool. ; but 
the purchaſer, no. leſs expert than the captain, found means very ſpeedily 


to diſengage it, to reſtore it to a proper condition with little EXPERCE, and 
was enriched by his fortunate bai. 


8. A SCHOONER 
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8. A SCHOONER entered the port of Oſtend in the ſpring of 1768, whoſe 
maſter was a native of Gibraltar; and, upon information given under oath, 
that this man had formerly fled from London to Dunkirk, to avoid a 
proſecution in the admiralty-court, on ſuſpicion of having ſunk a ſhip he 
commanded at that time, it was determined to viſit the veſſel of which he 
was now maſter and ſole owner.—S1x Britiſh maſters found her to be 
French-built, declared her to be a coffin, and added that ſhe was only lit to 


fink: on further enquiry it was found, that he had bought her at Dunkirk 


for 250l. and inſured her at London for ;ool. 


9. Tux 24th of March 1778, the ſhip, Three Brothers, P—dm—re, 


maſter, was run aground in the night: the captain lay aſhore ; the weather 
was remarkably fair, and the wind fair for Cork, the place of his deſtination, 
for twenty-four hours before; ſo that there was no colour or pretext for the 
wrecking the ſaid ſloop :—this captain had been caſt away three times within 
two years; I preſume at the expence of the inſurers. —Letter from a gent. 


at Lative, March the 26th 1778, to the R. E. A/. Co. 


10. Cask. In the year 1678, one Newnham, Perkins, and Stoakes, were 
owners of a veſlel called the May-flower Ketch; the veſſel coming laden with 
wines on the account of Firebraſſe and Stone, to the Iſle of Wight; Perkins, 
being then in the ſame place, contrived with one Joy, the maſter, to ſell the 
freighters' goods privately ; and, that being effected, to go out to ſea ſome 
ſmall diſtance from the Iſle, and there privately fink the veſſel, and pretend 
ſhe ſtruck, and then foundered by the extremity of the weather. The plot 
being laid, Perkins haſtened to London, and makes a policy of inſurance on 
the veſſel; which being done, he remits his orders to Joy,-to put the 
contrivance in e.ecution; who accordingly (the goods or the beſt of them 
being diſpoſed of) ſtood out to ſea, and then with his own hands, by the 
force of an iron crow, made a hole in the hold, and then in his long-boat 
conveyed himſelf and mariners aſhore.— Joy ſends advice of the loſs; and 


Perkins (as if he had never known any thing of the matter) demands the 


money aſſured with great confidence, and thereupon brings an action for the 
lame ; but before the cauſe came to a trial, Firebraſſe and Stone brought 
trover againſt Perkins, and thereupon the whole fraud was detected, and 
judgment given for the plaintiffs ; with this further intimation, that if the 
owners proceeded in their action on their inſurance, they muſt expect that 
their practice and fraud would totally poiſon it: ſo they went no further. 
NY b. 2. c. 7. 1. 5.—Firebralſe, &c. v. Perkins. 


11. Sa The Mary, captain Wilſon, was hired at London to carry 
goods to Dublin, andan inſurance was made on ſhip and freight; but in her 
paſſage ſhe ran aſhore on the ſands called Artelow Grounds, and was 
deſerted by the captain and, ſailors, who went aſhore. to fave their lives, 
ſuppoling the ſhip irretrievably loſt; but ſome fiſhermen hearing of the wreck 
the night, before, went out aſter her, and early in the morning ſpied a ſail off 
I 3 L 


Maidenhead 
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Maidenhead near Artelow in the county of Wicklow, and about thirty miles 
from Dublin, lying afloat in about ten or eleven fathom of water, and about 
a mile and a half from ſhore, which proved to be the aforeſaid ſhip Mary; and 
on coming up with her 1n the laſt quarter ebb, they found the ſhip laying to, 
with her jibb ſail hauled to windward, and her. mizzen fail ſet, and on 


| boarding her found her entirely deſerted, without one perſon therein :— 


after the fiſhermen had got in, they ſounded the pumps, and found fo little 
water in her, that two hands cleared her in an hour's time, after which {| 
leaked but very little; and ſome few hours after, the fiſhermen meeting with 
a pilot, agreed with him for half a guinca to carry her into Polebegg (which 
1s a place where {hips bound for Dublin, that draw much water, are uploaded 
and diſcharged) where ſhe was delivered to captain Wilſon, who took her 
in charge, and was afterwards moored, and all her cargo delivered ſafe and | 
undamnified, and the freight accordingly paid for the ſame. —The ſhip was, 

after her diſcharge, removed from Polebegg to the bankſide, and there laid 
on the ground to ſearch if ſhe had received any damage: and it was found 
that nine or ten feet of her ſheathing was rubbed off, and about the fame 
quantity of her falſe keel broke, and the {hip ſtrained very much; fo that 

they were forced to carry her back to Polebegg, and there moor again.— 
The plaintiff demanded the whole infurance, which was 700l. on a ſuppoſed 


proof of the ſhip being rendered unfit for any future ſervice, by her being 


run aſhore as aforementioned; and the defendant tries to invalidate his 
claim, by firſt endeavouring to prove that ſhe could not be of near the 
value inſured, as ſhe was an old New- England built ſhip, and fold a little 
before, to be broke up. for 150l. but the purchaſer reſold her to another, 
who ſold the moiety thereof to the plainuft, as he aſſerts, for 400). the truth 
of which ſale the detendant ſuſpects, as well upon the account of the lownet 


of the firſt purchaſe, as an excuſe upon which the concern was wrote; and 


he likewiſe offers ſome reaſons to ſuppoſe that the ſhip was wilfully run bers; 
and not undeſignedly as the captain aſſerts: and to fupport theſe allegations, 


he muſt refer to the manner in which ſhe was found,, with little or no 


damage, as aforeſaid, more than what was occaſioned by her lying aground: 
that the captain had a very bad character, and it was ſuſpected he had made 
large inſurances, which induced him wilfully to loſe the ſhip, more eſpecially 
as the mate had declared, that if the captain would have left him two boys, 
he would not have quitted the ſhip, and ſeveral other things to the purpoſe 
aforeſaid ; but theſe not appearing ſo plain to the jury, they found a verdict 


for the plaintiff. —Lex Merc. red. 269, at Guildhall, after Mich. 747. 
Huſſey v. Hewett. 


12. Casz.—The plaintiff cauſed inſurance to be made for himſelf or 
others, loſt or not loſt, on the good ſhip FHeureux, captain Beatrix, from 
Bayonne to Martinico and Cape Francois in St. Domingo, with liberty to touch 
and ſtay at any ports or places whatſoever, without prejudice to the inſurers, 
and without. other proof of intereſt, in caſe of loſs, than the preſent policy, 
and the French and American livres to be valued at eleven pence cach, 


without 
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3 
without further account to be given; and for this the aſſured paid 3o guineas 
per cent. to have 12 guineas per cent. returned, in cafe the ſhip ſhould 
depart with convoy from Bayonne or I'Ifle d' Aix.—The ſhip failed two days 
after in proſecution of the aforeſaid voyage, and was taken, brought to 
London, and condemned; on which the aſſured demanded of the defendant 
his ſubſcription, which he . refuſed to pay for different reaſons as hereafter 
mentioned.—Several merchants in France, particularly at Bourdeaux and 
Bayonne, after the commencement of the late French war, fitted out a great 
number of {hips under pretence, and appearance, of ſending them to the 
French ſettlements in America, &c. and got them inſured to their full value 
at Marſeilles, and other places in that country; and as the laws of France 
prohibit every perſon from making larger inſurance than what their intereſt is, 
they, without diſcovering what they had done in their own country, requeſted 
ſeveral gentlemen here to get inſurances made for them, often to three or 
four times more than their real intereſt was: and the ſaid ſhips being 
generally taken or loſt, the underwriters, without ſuſpecting any fraud, paid 
their ſubſcriptions, by which means the French concerned in theſe practices, 
got more than they could have done by any fair adventures. "Theſe ſorts 
of tranſactions became at laſt fo notorious in France, that Monſ. the Count 
de Maurepas, director of the marine in that country, about May 1747, took 
notice of it and ſent a letter to a merchant of Nantes, defiring him to enquire 
of his correſpondent m England into the valuations of the ſeveral ſhips and 
cargoes mentioned in the letter (and amongſt them of the Heureux, captain 


| Beatrix before mentioned) with the amount of the inſurance made thereon, 


declaring in the ſaid letter, that there were great frauds committed by perſons 
of Bayonne and Bourdeaux, in fitting out ſhips, and making large inſurances, 
thereon, and then putting the/e ſhips in the way of being taken by the Engliſh. 
—This gentleman ſent a copy of the above-mentioned letter to Mr. Henry 
Loubier, a merchant of this city, who generouſly communicated the ſame 
to ſeveral of the underwriters; and they, in conſequence of this advice, 
choſe a few gentlemen from among themſelves, as a committee to enquire 
into theſe frauds ; and they found that ſeveral gentlemen in England had 
produced inſurances to be made on French ſhips from Bourdeaux and Bayonne 
to the Weſt-Indies, either upon the terms of © intereſt or no intereſt,” or 
* without further proof of intereſt than the policy,” to the amount of 100,000]. 
of which near the half were diſputable loſſes, by there being great reaſon to 
believe that theſe inſurances were fraudulent, and, among others, the ſhip 
in queſtion upon which a bill in chancery was filed, and an injunction 
obtained; but, on the plaintiff's ſwearing he knew of no fraud, the injunc- 
tion was diſſolved. —The committee ſent an anſwer to Mr. Maurepas's letter, 
authenticated by a notary publick ; whereby it appeared, the ſhip and cargo 
in diſpute were ſold in England for 7881. 11s. gd. viz. the cargo for 


3881. 118. 3d. and the ſhip for 4ool. And there was inſured on her in England 


2,790]. and at Marſeilles it was found upon enquiry, that 12,000 livres had 
been inſured ; which, reckoning a livre at 11d. amounts to 5z0l. The 


preceding circumſtances. were offered to the court, in order to diſcharge 
the 
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the defendant from paying the inſurance ; but it not being in his power to 
prove them, though he ſuppoſed them matters of facts, and it appearing 
plainly that the plaintiff had not in the leaſt been guilty of any fraud, and 
the policy being exprelsly valued, and that in caſe of loſs, the aſſured ſhould 
not be obliged to prove his entereſt by any other means whatſoever fave by the 
preſent policy (as 1s mentioned at the beginning of this caſe) and had paid a 
premium adequate to the riſque, which to the underwriters was rather leſ; 


than would have been on the intereſt to be proved; as in this latter caſe they 


are liable to averages, whereas on policies like this in queſtion, of intereſt ” 
no intereſt, they are ſolely anſwerable for a total loſs; and the jury found 
a verdict for the plaintiff. ——The ſame was tried on three other {hips under 
the ſame circumſtances (on which large ſums had been inſured) and had the 
ſame determinations.—Lex Merc. red. 271.—Da Coſta v. Pauchon. 


13. CasE.— The plainuft was owner cf the ſhip, Love and Unity, which 
he let out to freight to one Bateman Humphreys, for a voyage to Liſbon and 
back again; and the freighter was by charter-party obliged to victual and 
man her, which he did accordingly, putting in the maſter and crew, and 
embarking himſelf, proceeded on his voyage, and arrived ſafe at Liſbon : he 
delivered the outward-bound cargo, and put the ſhip up for London, in hopes 
of getting a freight home; on advice of which the owner and plaintiff got 
her inſured “ at and from Liſbon to Graveſend, warranted to fail with 
convoy. The freighter being at Liſbon, meditated a fraud, which miquitous 
ſcheme he perpetrated in the following manner, viz. he made up rolls of lead 
about the ſize of moidores, ſix and thirties, and three pound twelves, packed 
up and ſealed as fuch monies are uſually packed up and ſealed, and mace 
packages likewiſe in imitation of thoſe of diamonds, and ſent them on board, 
and took bills of loading from the captain as for real money and diamonds ; 
ſent thoſe bills of loading home to different merchants, and drew conſiderable 
ſums upon the credit of them, as well as large inſurances, in order, as it is 
ſuppoſed, to have loſt the ſhip in her. voyage home, and make the inſurers 
pay as though ſuch effects had actually been on board : but the captain, as it 
is imagined, ſuſpecting ſomething of the fraud before the ſhip ſailed, opened 
one or more of the packages, and diſcovered the cheat, finding nothing but 
of which, he giving 
information to the Engliſh conſul there, the freighter ran away, and the 
captain and crew left the ſhip, the captain coming to England. The 


applied to the inſurers, and deſired them to ſend to Liſbon for the ſhip, or 
furniſh him with money to go and fetch her; but they were of opinion, and 
accordingly told him fo, that as the ſhip was at the port ſhe was inſured from, 
and had not proceeded on her voyage, 1t was the buſineſs of the owner, not the 
inſurers, to find maſter and mariners to navigate her; the conſequence of 
which was that the ſhip lay there, neglected till the was broke to pieces; 
whereupon the plaintiff brought this action for the recovery of a total loſs. 
The defendant thinks himſelf not obliged, as he preſumes the words in 


the 
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the policy at and ſrom, can only mean to give the ſhip leave to ſtay at the 
port a reaſonable time to procure a Jading and take it in, and not to lie there 
ill ſhe rots, without attempting the voyage; as this would be to make the 
inſurer at all events liable, ſooner or later, whereas he ſuppoſed he under- 
took a riſque of two or three months only.—Verdit for the plaintiff, *—Lex 
Merc. red. 284. at Guildhall, Hill. 1747.—Boutflower v. Wilmer. 


14. Casz.—On the 22d of February 1778, the plaintiffs, Thomas 
Ratcliffe and Robert Boſtock, of Liverpool, joint owners of the ſhip, Matty 
and Betty, John Hewan, Maſter, and her cargo, ſent the two following 
orders for inſurance thereon, to the two reſpective brokers, in London, here- 
undermentioned, vzz.—To Meſſrs. Tippell and Robins, in theſe words; 
% we received your card encloſed in a letter from Mr. Wilkinſon, with an 
account of inſurance done on the Matty and Betty, John Hewan, commander, 
and deſire you'll get 80ol. more done on the goods; ſlaves valued at gol. per 
head, 1vory and palm oil as uſual; at and from the coaſt of Africa to her 
port or ports of diſcharge in the Weſt-Indies.”—And to Mr. Joſeph Bland, in 
theſe words; © inſure 600l. on ſhip ; as ſhe is rather long, and we have little 
inſured on her, we beg you would get it completed immediately, as we muſt 
hear from her ſoon.” ——The ſaid brokers, not being furniſhed with any other 
informations concerning the ſituation of the ſhip than what thoſe letters of 
order contained, found ſome difficulty in obtaining the inſurances ; which, 
however, they effected with different underwriters (at 18 guineas per cent. 
being the common premium) between the. 27th of February and the 5th of 
March 1778 :—ſoon after which, news came to London that the ſaid ſhip, 
and her cargo of ſlaves and ſome ivory, had been taken by an American 
privateer, near Barbadoes : and the underwriters having cauſe to ſuſpect they 
had been deceived and unfairly dealt with by the aſſureds, in concealing ſuch 
intelligence as they had received, refuſed to pay the loſs; and being ſued for 
the ſame, found it requiſite, in order to obtain a full diſcovery of the cir- 
cumſtances in the knowledge of the plaintiffs, to file a bill in equity againſt 
them : accordingly by their anſwer, and by the evidence on the trial of the 
cauſe, the following facts came out, viz.— that by the plaintiffs inſtructions to 
the captain, before he left Liverpool, they acquainted him, that letters for 
him from themſelves, and from their correſpondents in the Weſt-India 
Iflands, would be left for him at Barbadoes, where he was ordered to touch, 
and to ſell his cargo, if he could do it ſpeedily for ready money, or bills, 
otherwiſe to proceed to Jamaica, which it was their opinion would be his 
place of ſale :—that the ſhip ſailed from Africa the 2gth of Auguſt 1777, 
called at St. Thomas's (off that coaſt) the 18th of September, ſailed from 
thence the 1ſt of October, and was taken the 6th of December near 
Barbadoes: that on Saturday the 2 iſt of February 1778, in the morning, a 
letter was received by Meſſrs. Brown and Jones, at Liverpool, from a houſe at 
Jamaica (by the packet) dated the 27th of December 1777, wherein were 


* It is preſumed that the deſertion of the ſhip was deemed barratry. 
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theſe words, Capt. Penny, who arrived here the 11th Inſtant, informs us 
that the Matty and Betty, Capt. Hewan, /auled from St. Thomas's the 2d of 
Oclober, with 280 ſlaves, and 35 he took on freight; and he ſuppoſes he may 
have fold to windward ;—f he has not, all is not well with him ] that, on 


the morning about ten o'clock (previous to ſending away the orders for 


. inſurance, which was in the evening) of Sunday the 22d of February, 


Jonathan Ratcliffe, ſon of the ſaid Thomas Ratcliffe, was informed by 
William Brownblll, a clerk of Meſſrs. Brown and Jones, that ſome intelligence 
of the Matty and Betty was received by them from Jamaica :—that in the 
courſe of that evening, after the orders for inſurance (which had been 
directed by Thomas Ratcliffe) were ſent away by the ſaid Jonathan Ratcliffe, 
his father was told what Brownbill had faid ; who, on the next day, the 29d 
of February, delivered to Thomas Ratcliffe himſelf the aforeſaid extract of the 
letter from Jamaica, except the concluding words of it, viz. If he has not, 
all is not well with him; which the plaintiffs denzed the having been 
informed of till after advice was received of the loſs of the ſhip; although it 
appeared that the merchants at Liverpool uſually converſed with, and 
communicated their intelligence to, each other daily on their exchange; and 
particularly, that on the 21ſt of February, being market-day, they had 
aſſembled there, after the letters were received by the packet from Jamaica 
it came out further in evidence, that the plaintiffs had expreſſed themſelves 
concerning the ſaid ſhip, in letters of much earlier date, to the ſaid Joſeph 
Bland, in the words following, viz.—November the 24th, 1777, they gave him 
orders to make inſurance of 4,000]. on the ſhip and her cargo, and ſaid, „we 
may expect news of her from the firſt veſſel that arrives from Jamaica, 


or Barbadoes, /o that we have no time to loſe :'—the 2d of December 1777, 


e we would have you get the 4, oool. inſured as ſoon as you poffibly can, as we may 
expect news by the firſt ſhip that arrives here from the Weſt-Indies :”—the 2d 
of January 1778, © get us 1, 500l. more done; we ſhould be glad you would 
get it done immediately, as we cannot be long without news, good or bad; your 
compliance will greatly oblige us:'——moreover, that Mr. Bland, having 
with difficulty completed the inſurance ordered on the 22d of February, 
for want of proper informations of circumſtances, on the 2d of March, wrote 
to the plaintifls in theſe words, I beg to be informed what are the lateſt 
accounts you have of the Matty and Betty:”—to which they anſwered, 
on the 6th of March, “ we have had no letter from her, only what Capt. 


Penny wrote home from Jamaica ſays, ſhe was well at St. Thomas's, the 2d 


of October laſt, with 280 flaves on board; we ſuppoſe they were watering, 
as ſhe had more ſlaves than we expected them to purchaſe, and cannot tell how 
long ſhe might be detained: - now, this anſwer contained, not only a ftudied 
concealment of the extract of the letter from Jamaica, which had been actually 
in their hands ever fince the 2gd of February, but even intentional falfities ; 
for that letter was not from Capt. Penny; the ſhip was not well at St. 
Thomas's the 2d of October, but had actually /ailed from thence the iſt of 
October, ſome time before Capt. Penny had touched there (who. had been 
arrived at Jamaica 16 days before the date of the letter from thence) and 


though 
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though the plaintiffs knew all this, they ſaid, * we cannot tell how long ſhe 
might be detained: at this time, they were uncertain whether Meſſrs. Tippell 
and Robins had completed their inſurance, and they knew that thoſe brokers 
and Mr. Bland conferred together.——It appeared alſo, that on occaſion of 
giving their former orders for inſurance to Mr. Bland, they had ſaid in their 
letter to him of the gth of December 1777, © we cannot value the ſhip at 
more than 700l. or 800l. as ſhe was valued but at 800l. the laſt voyage but 
one, when one of the owners ſold out his ſhare on this valuation :”—yet, in 
their letter to him of the 22d of February 1778, after the receipt of the 
intelligence from Jamaica, they ordered 600l. more to be inſured on her to 
make up the value of 1, 400l.— Jonathan Ratcliffe, being called as a witneſs 
for the plaintiffs, /azd, he had not heard of the letter from Jamaica till the 
evening of the 22d of February, after he had ſent away the orders for 
inſurance ; but Brownbill, confronting him, poſitively averred that he informed 
him of it at ten o'clock in the forenoon of that day, being Sunday, on the 
Rope-Walk: Ratcliffe being aſked why they delayed to ſend their orders for 
inſurance till the 22d of February? anſwered, they often delayed, to fave 


the premium which is very high in time of war :—why they did not ſend, with 


thoſe orders, the extract of the intelligence received from Jamaica? anſwered, 
becauſe they thought it not material: hy then, at laſt, they haſtened to ſend 
the orders on the Sunday evening? anſwered, that the inſurance might be 
done 1n time. It appeared further, that the plaintiffs had written a letter 
to one Mr Charles Wilkinſon (a relation and agent in London of the 
aforementioned Robert Boſtock) who, being examined, ſaid, that he had 
received it about the 27th or 28th of February; that it was to requeſt him to 
ſee the brokers and haſten the making of the inſurances : that it informed him 
„ the ſhip was well at St. Thomas's the 2d of October;“ but that he could 
not recolle& the further contents of the ſaid letter, having burnt it. Lord 
Mansfield then ſaid, I am af{loniſhed that men will not better conſult their own 


intereſt, in ſuch caſes, by honeſtly informing the inſurers what they know of 


the circumſtances of the riſque, inſtead of concealing them, to avoid paying 


an adequate premium, and thereby ſubjecting themſelves to ſuſtain that loſs 


which they endeavour to bring upon others : an over-reaching cunning wall 


commonly redound to the damage of thoſe who exerciſe it: this cafe 1s 


glaringly fraudulent. in the plaintiffs :—from their having ordered ſeveral 
letters to meet the captain at Barbadoes (from whence they m1 ght have ſooner 
heard of him than from Jamaica) and by their letters to Bland in November, 
December, and January, it appears that they had ſufficient cauſe for appre- 
henſion about the ſhip's ſituation, before February, not having heard of her; 
vet, they did not merely conceal, and keep a profound ſilence as to the 
intelligence they were poſſeſſed of (during all the time the infurances were 


effecting in London, to the 5th of March, the date of the 14ſt ſubſcription) 


which they might and ought to have fully communicated when they ſent their 
orders, on the 22d of February; but they go further, and, in anſwer to 
enquiries expreſsly made to them, on the 2d of March, they, on the 6th of 
March, deſignedly es Ah the informations they had received, and write 


abſolute 
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abſolute falfities on purpoſe to miſlead :—it happens well that the counſel for 
the plaintiffs have called Ratcliffe, the ſon, who wrote the letters of order by 
their direction; becauſe thereby the whole deceit becomes more maniſeſt : 
although the ſituation the father has placed him in here 1s a very awkward 
one; either Ratcliffe or Brownbill is perjured ; but, the latter had no intereſt, 
no motive, to depoſe a falſhood :—if the jury think, from the circumſtances 
of this caſe, that it was a fraud upon the inſurers, they will find for them.— 
Verdict for the defendants.—At Guildhall, Monday the 29th of May 1780— 
Ratcliffe & Boſtock v. Shoolbred—the ſame v. Fletcher the ſame v. Weſkett. 


15. TEN days after the arrival at Liverpool of the intelligence from 
Jamaica, mentioned in the preceding caſe, the following order was ſent to 
London, viz.—“ I am an underwriter on a policy on the Matty and Betty, 

Hewan, from Africa to the Weſt-Indies, and ſhe 1s not arrived according to 
the time ſhe was expected: ſhe was well at St. Thomas's, in October laſt, and 
ſhips have been often known to have had as long paſlages as that time : if 
you can get 100l. on ſhip re-inſured, at go guineas per cent. or as much 
lower as you can, may do it.—Liverpool, gd of March 1778.—(ſigned) 
Joleph Fowden.” The merchant, who received this order, thinking himſelf 
authoriſed by it to warrant the ſhip well at St. Thomas's in al! October, 
anſwered that“ he had effected the re- inſurance with ſuch warranty: —in 
reality, he had reſolved to take the riſque himſelf; and afterwards, being ſtill 
ignorant of the circumſtamces of it (known at Liverpool ſo long before as the 
211t of February, as ſtated in the preceding caſe) allowed the loſs in account 
with Mr. Fowden, a conſiderable time prior to the diſcovery of them in the 


aforementioned trials. — The reader will make his own comment on this 
tranſaction 


16. WuEREASs the contracts of inſurance are judged to be contracts 
of good faith, wherein no fraud or deceit ought to take place; in caſe it is 
found that the inſured, or inſurers, captains, ſhippers, pilots, or others, uſe 
Jraud, deceit, or craft, they ſhall not only not profit with their ſaid deceit and 
craft; but ſhall alſo be liable to the loſs and damage, with intereſt, occa- 
Toned by them, and be corporally puniſhed and correfted for a terror and 
example to others; even with death, as pirates, and manifeſt thieves, if it be 
found that they have uſed notorious malverſation or craft —Ordzn. of Amſt. 


17. ANY per/on ſoever making uſe of artifice, fraud, and fallacy in any 
matter of zn/urance or average, he ſhall both make good to all parties con- 
cerned all the inconveniences and damages they may have received thereby, 
and likewiſe, on account of his offence, ſhall, according to the circumſtances 
of every particular affair, and the preſcription of the penal laws enacted in 
our ordinance againſt criminals, be puniſhed in his eltate, honour, and lite. 


—Oram. of Stockh. 


18. As 
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18. As all contracts of aſſurances are held and eſteemed as contracts of 
good faith, in which no fraud or deceit ſhould be practiſed; therefore in 
caſe it is found that any fraud, cheat, and deceit, has been uſed by the 
captains, maſters, pilots, or others, either on behalf of the aſſured or aſſurers, 
the ſame ſhall not only reap no advantage of their fraud and deceit, but ſhall 
beſides be obliged to make good all loſſes, damages, and intereſt occaſioned 
by them, and be publickly and corporally chaſtiſed and puniſhed for a 
terror and example to others; nay even with death, as pirates and public 


robbers, if it be diſcovered that they have been guilty of any remarkable 
offence or deceit.—Ordzn. of Middleb. 


19. IF the inſured ſhall /ecrete either inſurances or bottomry contracts, and 
that thoſe, together with what he may have declared, do exceed the value of 
the effects inſured, the inſurances ſhall be void, and the inſured obliged to 
pay the ſum borrowed, though the ſhip be taken or loſt—— Moreover, if he 
ſues for the payment of the ſum inſured; above the value of his effects, or 
intereſt, he ſhall be exemplarily puniſhed; ——The inſured ſhall always run the 
riſque of one tenth part of the value of the effects inſured; unleſs there be an 
expreſs ſtipulation in the policy that he means to inſure the whole. 
When the inſured goes in the veſſel, or is the owner thereof, he is obliged to 
run the riſque of one t2nth part, notwithſtanding he has inſured the whole. 
Neither owners of ſhips, nor maſters, ſhall inſure the freight to be made 
by their veſſels; nor ſhall the merchants inſure the profit they expect to 
make on their goods; nor the ſeamen their wages.—Ordzn. of France. 


20. In caſe of fraud on the part of the aſſured, the inſurers ought to 
retain the premmm.—2 Valin's Comm. 137. 


21. SEE Prelim. Diſc. 15 to 20, 26, 33, 35, 37 & ſeg. Alteration of 


Policy Sc. Amicable Fudicatory, Aſſociation, Average, Barratry, Blank, 
Bottomry, Concealment, Contract, Court of Policies, Damage, Date, Deceit, 
Document, Double-Inſurance, Enemy, Evidence, Fire, Inſufficiency, Intendment, 
Intereſt, Intereſt or No Intereſt, Lives, Loſt or not Loſt, Maſter, Neutral Pro- 


perty, Out-Ports, Payment, Prior-Inſurance, Profit, Repair, Return, Shap or 
Slips, Valuation, Wager, War. 


FREEDOM OF NAVIGATION. 


i. ALTHOUGH it cannot be expected that merchants ſhould ſtudy 
thoroughly all the laws of nations, yet it may be ſuppoſed that moſt 
of them know ſomething of the contents of treaties of commerce ; and that 
there is a difference in the treaties of commerce between England and 
Denmark and Sweden, and between England and Holland, and England and 
France and Spain; and that only between the four laſt, the rule © of free 


/kips making free goods, though belonging to enemies, except contraband,” 


had been reciprocally eſtabliſhed :——however, for the uſe of thoſe who may 
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be deſirous to know what paſſed with regard to 2 igation in former wars, as 
well as the preſent, I here ſubjoin ſome retard e pallages which I have 1 met 
with on this ſubject, with ſome obſervations that may conſiderably elucidate it. 


2. From the letters written by that great ſtateſman John De Witt, 
penſionary of Holland, and others received from the Dutch amballador; 
employed at the courts of France and England during his miniſtry (which 
were publiſhed at the Hague 1733, in four parts in 4to.). it appears that this 
miniſter, being ſenſible that Holland's wealth depended chiefly upon keeping 
peace, and having a free and unmoleſted navigation from and to all parts, 
laboured hard to obtain from England and France, by particular treaties of 
commerce, the conceſſion, that free ſhips ſhould give freedom to all goods, 
even thoſe belonging to enemies, except contraband. —His letters wrote to. 
and thoſe received from, William Boreel, in 164 (part 1. page 77, 78.) ſhew 
that France, by a proviſional treaty made in 1646, and by a declaration of 
the French king in 1651, having allowed this rule to the Dutch, was the 
firſt who deviated from it. Mr. Boreel writes (page 66, 68.) © They now ſay 
that their enemies ought not to be protected nor ſerved by {hips of the States, 
in carrying their goods: that ſuch goods would be taken out of the Dutch 
ſhips, and confiſcated as good prize:” he adds, © and the French may 
perhaps even fall upon maintaining their old maxim, Que la robe d' ennemi 
confiſque celle d ami. His letters wrote to, and thoſe received from, William 
Nieupoort, 1656 (part 3, page 226, 230, 332, 333, 340, 426, 427.) ſhew that 
the Dutch never could obtain from England, during the time of Oliver 
Cromwell, that this rule ſhould be allowed; and it ſeems that England 
conſidering herſelf to be the firſt of the maritime powers, thought it more 
political that Holland ſhould always remain 1n the ſame intereſt, and go 
along with her.—We find in Aiſtma, or Aitzema, 36th book of ſtate affairs 
and of war, anno 1656, that upon Mr. Nieupoort's ſo often repeated ſolici- 
tations about the marine treaty, the anſwer given by the Engliſh was, that the 
demand of * free ſhips, free goods,” and paſſport to their form, was very 
unjuſt ; and the reaſons they alleged are as ſtrong as any that have been 
made uſe of ſince. | 


3. HERE follow extrads from the letters written by the Dutch miniſters 
in France and England, to the penſionary J. De Witt, at the Hague, from 
1653 to 1667,.——W. Boreel, the Dutch ambaſſador at Paris, to the penſionary, 
Dec. 26, 1653.—< I perceive well enough that France would go further in 
regard to the marine treaty, which I am ſoliciting, if the war with Spain was 
not a hinderance.— They now maintain the maxim, that their enemies muſt in 
no manner be protected or ſerved by any of the ſhips belonging to the 
ſubjects of their High Mightineſles, for the carrying their goods; on peri! 
that if any ſuch goods be met with in Dutch ſhips, they ſhall be made good 
prize, and as ſuch be taken out and confiſcated : which however is departing 
from a law they maintained in former times, under Francis the firſt, and 


Henry the third, which was Que la robe d' ennemi confiſque celle d am: : 
whereas 
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whereas now in Dutch ſhips the goods belonging to their and other neutral 
ſubfects ſhall not be confiſcated. I have made all poſſible endeavours to 
obtain, that free ſhips ſhould make free goods, but as yet without ſucceſs.” 
rom Penſionary De Witt's anſwer, 8th of January 1654.—* J obſerve 
from yours of the 26th of December that, notwithſtanding you uſed all your 
endeavours, you could not obtain, that free ſhips ſhould make free goods ; 
whereupon I cannot but believe that the French miniſters muſt miſapprehend 
the matter, or you explain it wrong; ſince in the draughts of the treaty ſent 
over, it ſtands clearly explained, that ſree {lips ſhall make free goods; 
Que les navires qui traſſigueront & ſerent libres rendront auſſi tout leur 
charge libre, bien qu il y eut dedans de la marchandiſe, meme des grains & 
legumes, appartenants aux ennemis. From Mr. Boreel's letter, Paris, 15th 
of January 1654.—* It is true, that taking the ſenſe of the words from the 
firſt article of the proviſional treaty, together with the 18th article of this 
propoſed treaty, they confirm clearly your opinion: but they ſay that by 
the words, a free ſhip ſhall make free goods, are only meant goods of friends, 
but not of enemies : and in the ſame manner they miſconſtrue the declaration 
of the 29th of May 1651, which the king made to me, and which is now 
ſubſiſting, and muſt ſubſiſt till we come to a nearer treaty of marine and 
alliance: it ſays, le roi fait defenſe, &c. de ne point prendre ni amener dans 
les ports de France des navires Hollandois charges de marchandiſes, quand 
meme elles appartiendront aux ennemis, pourvt qu us ne tranſportent pas des 
troupes, marchandiſes de contrabande, &c. what can be clearer than theſe 
words ? but the people here interpret them as they pleaſe, and make uſe of 
their power in judging and executing, and although I complain continually, 
it is without fruit and redreſs.” ——By theſe letters it appears clear enough, 
that the French firſt began to miſconſtrue the ſenſe of the words of free ſhips 
making free goods. From Ambaſlador William Nieupoort's letter, London, 
the 12th of May 1656, to he Penſionary De Witt.—“ I am afraid that the 
_ gentlemen here will not admit in the treaty of marine, the rule of free ſhips 
making free goods, and vice verſa; nor agree to the formularies of paſſports 
propoſed : however, I ſhall uſe my beſt endeavours towards it, and as ſoon as 
I can obtain any thing from them upon paper, I ſhall ſend it over. From 
a letter of the penſionary, 26th of May 1656, to William Nieupoort, at 
London.—* Their High Mightineſſes, immediately after having received the 
draughts ſent of a marine treaty, gave it to the commiſſaries, who, upon 
taking it into conſideration, quickly diſcovered that the principal point where- 
upon this treaty ſhould be built, which is to prevent unjuſt ſearches when 
they meet at ſea, viz. that free ſhips make free goods, was left out; and it is 
impracticable for the Dutch to agree to it in the manner it is propoſed : 
wherefore, &c. From a letter of the penſionary, 23d of February 1657, 
to William Nieupoort, at London.—* And I can aſſure you, that if, by 
concluding a marine treaty, their High Mightineſſes can only obtain the end 
propoſed in their laſt reſolutions, though in what they moſt deſire, namely, 
that free ſhips ſhall make free goods, it ſhould remain deficient, it might 
take away ſome of the animoſity, and prevent the perſons at the helm from 
77 harkening 
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harkening to any of the advances made by Spain, and other potentates, to 
their High Mightineſles.” —Which 1s enough to ſhew that the great 
penſionary De Witt, whilſt Cromwell governed in England, could not gain 
upon him his favorite maxim, © that free ſhips ſhould make free goods.” . 


4. However, in King Charles the ſecond's reign, this rule was allowed 
by the treaty of marine concluded the 28th of June 1667; and on this 
occaſion Sir William Temple, in a letter of the 21ſt of May 1667, to my 
Lord Ambaſſador Coventry, writes, © Mr. Godolphin aſſured me that all parts 
of the treaty of commerce are ſo much to our deſire and advantage, that he 
hoped to fee many a rich man in England by it. It would ſeem that 
Mr. Godolphin's maxim was, that England ſhould have nothing ſo much in 
view as a free navigation for her merchants: and indeed this is certainly of 
the greateſt conſequence ; but the way to have made it effectual would have 
been to be always watchful, and keep a naval power ſuperior to that of our 
neighbours, and not to ſuffer, at the time of treating, part of our naval 
ſtrength to be ſurpriſed and burnt at Chatham, the 15th of June, by the 
then vigilant and powerful Dutch fleet: by which attion, it ſeems, they 
forwarded the concluſion of ſuch a treaty of marine and peace, as they 


had long deſired in vain. 


5. Bur, as merchants, it is not ſo much our buſineſs to enquire whether 
it was good policy to make ſuch treaties, as to know how long they were 
ſtrictly kept.— J. Meerman, one of the Dutch ambaſſadors in London, in a 
letter to the penſionary, dated February the iſt, 1668, ſays, that © having 
complained to the king that the privateers of Oſtend, with commiſſions from 
Spain, diſturbed their navigation, his majeſty anſwered, that he had allo heard 
of it, and conſidered it as acts of pirates; and that he would give orders, if 
any of his ſubjects ſhould be found on board thoſe privateers, to have them 
hanged.”—Mr. Meerman further ſays, “ It would ſeem as if theſe privateers 
were not at all acquainted with the fourteenth article of the Treaty of Marque, 
concluded by their High Mightineſſes with the king of Harn, which ſays, 
that free ſhips ſhall make free goods.” ——In King William's reign, when 
England and Holland were allied in a war againſt France, they went ſome 
ſteps further; for their declarations and notifications made to all courts 
inform us, that “ they would not permit any neutral nation to navigate and 
trade with France at all.” —lIt doth not appear that in the laſt wars 
England went further beyond the bounds of neutrality than formerly. 
Hiſtory will afford examples enough, that whatever power gets the better at 
ſea or land in time of war, commonly makes the moſt of it; the fair trader 
always ſuffered by the ſiniſter dealings of the unfair ones; and ſo much as 
one fide ſtudied to conceal truths, the other ſtudied to diſcover them. 


6. By an extract from Sz Leonine Jenkinss Memoirs (fee Maſqued 
Property) neutral merchants will perceive that during the war, anno 
1676, ſome uſed to behave in the ſame manner, and that the ſame things 
RC e were 
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were practiſed, and the ſame conſtructions made in our courts then, as in the 
laſt wars: we do not find that in France or Spain they have been dealt with 
much better, although they might juſtly have expected more favour, ſince 
thoſe crowns having hardly had any ſhipping of their own left, wherewith to 
carry on trade, ought in good policy to have ſet the example of letting all 
neutral ſhipping paſs unmoleſted, which would have been much to their 
advantage, if they who remained the maſters of the ſea would have given the 
ſame freedom: but might not thoſe who fought the battles aſk, what ſignifies 
our being maſters at ſea, if we ſhall not have liberty to ſtop ſhips from ſerving 
our enemy? and when we examine to the bottom of the thing, it appears 
very evident, that ſea-battles are not fought ſo much to kill people, as to be 


maſters of trade, whereby people live; and by ſtopping the Juppltes of our 
enemies, to compel them in the end to live in friendſhip with Us, 


SH1Ps and veſlels belonging to the ſubjects of either of the parties may 


not only paſs, traffick, and trade, from a neutral port or place to a place in 


enmity with the other party, or from a place in enmity to a neutral place ; 
but alſo from a port or place in enmity to a port or place in enmity with the 
other party, whether the ſaid places belong to one and the ſame prince or 
ſtate, or to ſeveral princes or ſtates, with whom the other party is at war.— 


Treaty with Holl. 1674. 


8. Tux like freedom of commerce and navigation was agreed upon by 


the treaty of 1667, with Spain; and of 1676, with France; and confirmed 
by the ſubſequent and other articles of the treaty of Utrecht. 


9. Ir ſhall be lawful for all and fingular the ſubjects of the queen of 
Great-Britain and of the moſt chriſtian king, to ſail with their ſhips with all 
manner of liberty and ſecurity, no diſtinction being made who are the 
proprietors of the merchandiſes laden thereon, from any port to the places of 
thoſe who are now, or ſhall be hereafter at enmity with the queen of Great- 
Britain or the moſt chriſtian king: it ſhall hkewiſe be lawful for the ſubjetts 
and inhabitants aforeſaid to fail with the ſhips and merchandiſes aforemen- 
tioned, and to trade with the ſame liberty and ſecurity from the places, ports, 
and havens, of thoſe who are enemies of both or of either party, without 
any oppolition or diſturbance whatſoever, not only directly from the places 
of the enemy aforementioned to neutral places, but alſo from one place 
belonging to an enemy to another place belonging to an enemy, whether 
they be under the juriſdiction of the ſame prince, or under ſeveral. And 


as it is now ſtipulated concerning ſhips and goods, that free ſhips ſhall alſo 


give a freedom to goods, and that every thing ſhall be deemed to be free and 
exempt, which ſhall be found on board the ſhips belonging to the ſubjetts 
of either of the confederates, although the whole lading, or any part thereof, 


ſhould appertain to the enemies of either of their majeſties, contraband goods 


being always excepted; on the diſcovery whereof, matters ſhall be managed 
according to the ſenſe of the ſubſequent articles; it is alſo agreed in like 
| : 3 O manne 
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manner, that che ſame liberty be extended to perſons who are on board a 
free ſhip, with this condition, that although they be enemies to both or to 
either party, they are not. to be taken out of that free ſhip, unleſs they are 
ſoldiers, and in actual ſervice of enemies.—Treaty with France, 1713- 


10. As it appears by art. 23, in the treaty of 1654, with Portugal, that 
Oliver Cromwell agreed with the Portugueſe to the rule of © free ſhips making 
free goods,” which he afterwards would not allow to the Dutch, it would 
ſeem that he had not yet well conſidered how inconſiſtent it was for a nation, 
whoſe weight chiefly lay in its ſuperiority of maritime ſlrength, to allow 
this rule to any one; or elſe he muſt have more in view, viz. that the 
Engliſh nation ſhould reap the chief benefit of the trade from their Eaſt and 
Weſt-Indies, whilſt they were conteſting for the poſſeſſions thereof with the 
Dutch.—The Portugueſe in their ſituation at that time muſt have found it 
difficult to ſupply them themſelves; and therefore might well allow, art. 11, 
that the people and inhabitants of Great-Britain might navigate and trade 
freely and ſafely from Portugal to Brazil, paying the duties and cuſtoms 
which others pay who trade into thoſe countries:“ and © that they ſhould 
have the ſame freedom as had been granted by any former treaty, or ſhould 
be granted hereaſter, to the inhabitants of any other nation in alliance and 
friend{hip with that crown :'—but this freedom ceaſed when they had no 
longer conteſt about their poſſeſſions; for, as their friends and allies monopo- 
lized the trade of thoſe places where they had been admitted, and got footing 
in the Eaſt and Weſt-Indies, the Portugueſe excluded them, in return, from 
trading to thoſe ſettlements which they ſtill retained. 


11. REMARKS.— The treaty of Utrecht, with France, 17193, was not 
confirmed by that of Azx-la-Chapelle 1748; a ſort of tacit acknowledgment 
of that right the French had aſſumed, as it ſuited their intereſt, of rejecting 
the whole of the former treaty, as ſome articles, particularly the qth, 
could not, by the expreſs tenor of them, take place without an act of 
parliament; which, however, was never paſſed. The aforementioned 
treaty with Holland of 1667, was confirmed by the treaty of 1674; which is 
now the maritime regulation between the two powers. By the 8th article of 
this treaty it is agreed, © that all which ſhall be found on board the veſlels 
belonging to the ſubjects of either of the contracting parties, ſhall be accounted 
clear and free although the whole lading, or any part thereof, ſhall by jul 
title of property belong to the enemies of the other, contraband goods only 
excepted. Here, as in the treaty of Utrecht, the diſpute is entirely owing 
to the general terms of the ſtipulation; one fide taking them in their full 
extent, while the other inſiſts upon ſuch reſtrictions and limitations to be put 
upon them, as right reaſon and the nature of things neceſſarily require; and 
therefore, in 1758, when the French, finding themſelves unable to carry on 
their own trade in their own bottoms, reſolved to employ the Dutch, and 
not only exempted their veſſels from the tax of go ſous per ton, but opened 
10 them all their. YON in America, = Wale of ſuffering the rule to pals 
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in general terms, became notoriouſly manifeſt; and Great-Britain reſolved 
to make uſe of thoſe means which God had put into her hands to remedy it: 
accordingly great numbers of thoſe Dutch veſſels were taken, and ſome ol 
them adjudged to be lawful prizes by our court of admiralty. The States 
being extremely vexed to ſee the net which they had ſo cunningly woven, 
and ſpread over us by the treaty, now prove at length, upon the ſirſt trial, 
too weak to hold us, and forcibly broken, did not ſpare to make heavy 
complaints of the breach. Similar proceedings have lately given riſe, 

upon occaſion of our preſent war with France, to a warm conteſt between 
the two molt natural friends in Europe.—Sir Joleph Yorke preſented, on the 
21ſt of March 1780, a very ſtrong memorial to the States General, in which 
he © enumerates the various points, in which they have violated the treaty, 
by granting convoys to naval ſtores going to France, &c.; and the abſolute 
filence they have kept as to the formal demands of ſtipulated ſuccours from 
the republic: but their high mightineſſes ſtill giving no anſwer thereto, our 
court publiſhed, on the 17th of April 1780, a declaration, © that the ſubjects of 
the United Provinces are henceforward to be conſidered upon the ſame footing 
with thoſe of other neutral ſtates not privileged by trealy ; and his majeſty doth 
ſuſpend, proviſionally, till further order, all the particular ſtipulations reſpecting 
the freedom of navigation and commerce, in time of war, of the ſubjects of 
the States General, &c. and more particularly thoſe contained in the treaty 
of 1674.” ——On the gd of April 1780, however, a memorial was preſented 
to the States by Prince Gallitzin, on the part of the empreſs of Ruſſia, with 
a copy of a very extraordinary declaration, which ſhe had made to the belli- 
gerent powers: purporting, * that ſhe was determined to maintain a free 
trade and navigation of her ſubjects, and not to ſuffer either to be hurt by 
thoſe powers; that her definition of the limits of a Free trade, is founded upon 
the cleareſt notions of natural right, and that what ſhe called contraband is 


literally taken from the treaty between Ruſſia and Great-Britain (1734)—that 


| the invites the States General to make a common cauſe with her; and had 
made the ſame invitation to the courts of Copenhagen, Stockholm, and Liſbon, 1n 
order that by their united endeavours a natural ſyſtem, founded on juſtice, 
might be eſtabliſhed and legaliſed in favour of the trade of neutral nations, 
and ſerve as a rule for future ages. A negociation has accordingly been 
opened with the above-mentioned courts: and it remains to be ſeen how far 


a ſyſtem, hitherto deemed ſubverſive of the general wo of Nations, will be 
carried into execution. 


12 SEE Claim, Confiftation, Contraband, Document, Enemy, Flag, Hoſtility, 
Law of Nations, Maſqued Property, Nauigation, Neutral Ship or Oy, 
. Paſſport, OT er 4 War, Weng ＋ Om War. 
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FREE OF AVERAGE. 


1 IV , by the policy, the inſurers are free of average, they are not liable in 
caſe of ſtranding, or other accidents, for any damage, repairs, or 

charges, when the ſhip is got off, and the ſtranding has not been abſolute and 

complete, ſo as to authoriſe an abandonment.—2 Valin's Comm. 102. 


2. SE Prelim. Diſc. 43. Abandonment, Average, Capture, Corn, General 
Average, Stranding. 
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b 8 O ME laws prohibit the comprehending in the inſurance of ſhips, any 

of their rigging or tackle, as being ſubject to be worn out, or their 
proviſions, or ammunition, becauſe of their conſtant conſumption. The 
inſuring of freights is allowed by the laws of ſome ſtates, and forbid by thoſe 
of others: but a medium in this affair would be beſt ; that is, proper diſtinc- 
tions ought to be made.—With regard to {hips that are intended for earning 
freights, care ſhould be taken that the freight, and the expences of their 
fitting-out, be not both inſured, or a double-inſurance made: but an abſolute 
prohibition to inſure, under the one or the other title, muſt be inconvenient 
for trade, becaule there are undertakings for remote voyages and expeditions, 
where the expences of fitting-out the ſhip, or her freight, by far ſurpaſs the 
value of the ſhip itſelf; and if the inſuring them were not permitted, it 
would prevent the extenſion of trade, and thwart many important enterpriſes. 
— The view in making ſuch limitations could only have been, to hinder any 
one from premeditately expoſing a ſhip and cargo to danger, in hopes of 
becoming a greater gainer by their loſs or damage, than by their ſafe arrival 
at their deſtined port: but as it cannot be very difficult for any inſurer, 
judge, or arbitrator, that may be appointed to regulate damages, to diſtin- 
guiſh in what ſtate or condition the thing was at the time of it's inſurance: 
and he can reaſonably gueſs, what it would be when the ſhip arrived; there 
does not ſeem to be any neceſlity for a legal reſtriction of inſuring in either 
caſe ; for it will be ealy to aſcertain, in caſes of inſurance, from the charges of 
fitting a ſhip out, what allowances muſt be made for wear and tear, and what 
may be conſumed in the ordinary courle of the voyage, over and above what 
the freight may bring in; and, if this is inſured, what ought to be deducted 
for men's Wages unpaid, and proviſions unconſumed : which is what has been 
introduced in London, under the expreſſion of“ net freight ;” though it 
ſeems not to be yet univerſally underſtood, as may appear by a caſe, which 
occurs to me of an inſurance made in London, with this clauſe.—Both ſhip 
and cargo were entirely loſt; and the inſured inſiſted on recovering the full 
freight according to bills of lading, deducting only thoſe wages, and port 
charges, the ſhip muſt have paid if ſhe had arrived in ſafety. This is 
conformable to what the Amſterdam ordinance ſays, viz. That freight and 


the wanne, charges. uſually called common average (deducting men's 
| | wages, 
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| / | | | | | 
wages, and other charges that muſt have been paid out of it, if the ſhip had 
arrived) may be inſured, and recovered fo far as it can be proved that the 


gain, Or overplus from the voyage, would have amounted to.” To which 


I think might have been added, “ deduQing alſo the port charges, &c. 


outwards and for wear and tear. What properly ought to be underſtood 
by net freight, or what can be called the gain, or the overplus of a Voyage, 
the reader will perceive by the following example u:. 


2. SuePosE a new-built ſhip at London with all her apparel to coſt - - - 2, 00 
Six months proviſions for the men (on a voyage for Cadiz) 


— va — 29 = = — — 72 
Two month's wages advanced the men at 22l. is 


| „ 
River charges, in her outward-bound voyage, in all]! 24 

Premium of inſurance from London to Cadiz on the ſhip valued at 2, 16 l. at 1 4 
per cent. m Ws = = — — — — — 0 — as as * * * a * Fu a Hh 27 
£2,167 


So that the inſured loſes nothing of his principal, or firſt colt, ſuppoſing the ſhip to be loſt. 


Let us now ſuppoſe that gool. was inſured upon the net freight; and that it was proved 


by the bills of lading that the ſhip made freight to Cadiz = - - = - Dollars 2,000 
The query will be, what could be recovered ?—and in order to form a reply, 

the ſubſequent deduttions muſt be made, w:z. 
One-third of the inward port charges and pilotage, called common average, 

ſuppoſed: to be 200 dollars i - - - =- - = - - - - 663 
One month's wages 221. is at 6 dol. per pound ſterl . 


» 0: "198 
A ſmall matter for wear and tear of the ſhip = - - = + = 


=. { <_.'@ — — 1983 


Dollars 1.8014 


At 6 dollars for a pound ſterling i is £ 200; 


Now if all the outward-bound charges were comprehended i in the above valuation of the 


ſhip inſured, as is commonly done, then there ought to be a further deduttion of half 


the proviſions conſumed, g6l. 441. 241. 271. and the premium of 3ool. Inſured on the 
freight, gl. 15s. in all 1341. 15s. from the freight as above: — ſo that in ſtrictneſs the net 


profit of the voyage, and what ought to be recovered for the gol. 19 upon the 
freight, ara not exceed N 55. | 


7g. ron the Coorini of the French aidiviadce, which forbids inſuring on 


freight, a perſon is not fully ſecured againſt loſs in reſpect to general 
averages, which may happen 1n inſurances on ſhips, when the expences of 


litting-out are included, and aſſured together with the value of the ſhip; 
and as theſe charges of fitting-out are naturally diſburſed for the ſake of the 


freight, and are ſunk again in the ſame, it would be therefore always moſt, 


adviſable; to inſure the value thereof abroad upon the freight. The making 
inſurance upon the freight on this principle appears to be almoſt neceſſary, 


and to be attended with leſs evil conſequences, than including the whole 
expence of fitting. out in the valuation of the ſhip. When the valuation is thus 


done in an inſurance, and it afterwards proves neceſſary, that ſome part 72 


flung over-board (towards which the-inſurer upon the ſhip contributes, i 
3P France, 
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France, only for half of the groſs or the whole net freight) the maſter or 
owner might in that caſe think it ſometimes more for his intereſt rather to 
let the ſhip run aſhore, than to fave her either by throwing ſome things 
over-board, or partly unloading of her: for when the ſhip was ſtranded, 
they could recover from the inſurer the payment for the value of the {hip and 
the whole expence of fitting-out, as well as for the freight of the part that 
was ſaved, which would be clear profit; on the other hand, in caſe of jetti/on, 
they would not be entitled to demand from the inſurers the value of the ſhare 
that falls upon the freight in the general contribution, although they were 
inſured to the full, by which means they might frequently fall a good deal 
ſhort. In this particular point, the French ordinance of Lewis xiv. 1681, 
which is ſo well digeſted in other reſpects, ſeems to want amendment; either by 
altering that part of the law, which utterly forbids the making inſurances on 
freight; or that part of the law, which directs that in caſe of jettiſon the 
ſhip ſhall contribute no more than half of it's freight, and half of it's own 
value ; for according to this, notwithſtanding the owners ſhould fully inſure 
their ſhip and outſet, and pay a premium for the ſame, it ſeems by the 
wording of the law, as if they could not recover from their inſurers any 
thing of what the ſbip ſhould contribute for the freight, becauſe that is 
prohibited from being inſured. But as it is expreſſed, that ammunition and 
proviſions may be comprehended in the value of the ſhip, and therefore may 
be inſured, and as. theſe are articles, which may be looked upon as loſt or 
ſunk, but are regained by the freight; the inſurer, who received a premium 
thereon, ought to pay what they have contributed to the average, though 
ſuch contribution may have been made under another denomination. 


4. When a ſhip is loſt, and that the cargo ſaved out of her is ſold at the 
ſame place where the wreck happened, the French ordinance ſays, that 
* then freight ſhall be allowed in proportion to the voyage advanced: but 
it is not at all places poſſible, or not ſo beneficial, to ſell the goods, or to end 
the voyage juſt where they are ſaved; and when not, the maſter of the ſhip 
ought to carry them to the place where he was bound for; and he is to be 
conſidered for the freight as a party concerned in goods, and for ſo much as 
the freight amounts to, he undoubtedly ought to bear an equal proportion of 
the charges of the /alvage with the owners, as hkewtſe his Proportion of what 
damage the ed ſaved had ſuſtained. —1 e 376. | 


6. THERE is a Ne” Juſt Abteien laid dorms by Adriam Verwer, in his 
curious annotations upon the ſea-laws of Philip ii. p. 197.—v22z. '* That 
whatever diminution the ſhipper of goods on-board ſuſtained by ſhipwreck 
and ſalvage charges (by computing what ſuch goods would have produced 


had they arrived late) the ſame proportionate e the e of the 
wp ought to bear in his freight.“ Rh Bahr 218 od 


6. Casx —The plaintiff cl on Sip ae at cant "RIO Jamaica 
to Briſtol; a carp was ready to put on od, but the ſhip being careening, 


in 
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| 
in order for the voyage, a ſudden tempeſt aroſe, and ſhe and many others 


were loſt: the rigging and parts of her were recovered and ſold, and the 

defendant paid into court as much upon an average as he was liable to 

for the loſs of the ſhip :—the plaintiff inſiſted to be allowed 600l. for the 

freight the ſhip would have earned in the voyage, if the accident had not 
happened; but as the goods were not actually on board, ſo as to make the 

plaintiff's right to freight commence, the chief juſtice held he could not be 

allowed it.— Strange, 1251. 19 Geo. 2.—Tongue v. Watts, 


7. CasE.— This was a ſpecial caſe from the laſt Devonſhire aſſizes, 
reſerved by Lord Mansfield, who went that circuit, laſt ſummer. The 
defendant, Lyde, ſhipped a cargo of 1,501 quintals of fiſh, at the port of St. 
John's in Newfoundland, on board the ſhip Sarah, belonging to the plaintiffs, 
to be carried to Liſbon : the plaintiffs were to be paid freight, at the rate of two 
ſhillings per quintal; the original price of the ſaid cargo was, at Newfound- 
land, ten ſhillings and ſix-pence ſterling per quintal : the plaintiffs had alſo 
on board the ſaid Sarah a cargo of 945 quintals of fiſh, which was their own 
property : the ſhip ſailed from the port of St. John's, on the 27th of November 
1750, and had proceeded ſeventeen days on her voyage, and was taken on the 
14th of December following, within four days fail of Liſbon, by a French ſhip; ; 
and the captain, the other officers, and all the crew, except one man and a boy, 
were taken out of the Sarah, and put on board the French ſhip : the ſhip 
Sarah was retaken on the 17th of the ſame December 1750, by an English 
privateer, and on the 2gth of December 1756, brought into the port of 
Biddeford in Devonſhire: the plaintiffs having inſured the ſhip and their 
part of the cargo, abandoned the ſame to the inſurers; but the freight, which 
the owners were entitled to, was not inſured: the defendant had his goods of 
the recaptors, and paid them five ſhillings per quintal ſalvage, at the rate of 


ten ſhillings per quantal value: the fiſh could not be fold at all at Biddeford, 


nor at any other port in England, for more than ten ſhillings per quintal, 
clear of all charges and expences in bringing them to ſuch port; and the 
moſt beneficial market (in the apprehenſion of every perſon) for diſpoling of 
the ſaid cargo of fiſh, was at Bilboa in Spain; to which place the defendant 
ſent it in the March following; and there was no delay in the defendant in 
ſending the ſaid cargo thither, where it was ſold for five ſhillings and ſix- 
pence per quintal, clear of the freight thither, and of all expences attending the 
fale there: the freight from Biddeford to Liſbon is higher than from Newfound- 
land to 'Liſbon: from the time of the capture, the whole way the ſhip was 
afterwards carried, was out of the courſe of her voyage to Liſbon. The 
queſtion was, © whether the plaintiffs are entitled to any, and what freight; and 
at what rate, and ſubject to what deduction ?—Molloy, 263, lays down the rule, 
that when the diſability of the ſhip is inevitable, or accidental; without fault 5 
the owner or maſter, freight is due, if the maſter will either mend his ſhip. 
freight another: but if the merchant will not agree to that, then © freſh % 
due for ſo much as the ſhip hath earned, —b. 2. c. 4. . 4 — Molloy; 259, puts 
the ſame caſe, of a ſhip taken by the enemy and retaten, and not -otherwiſe 
incapacitated : 


r.. e 


22 UT 


4 

# 
Ft 

* 

7:8 
1 
* 

1 

= 


2 ge. * REES 
©, IL 5.4 as * * _ 


. ara CO EE a 


Fa * 
- 
. "” 1% . . 
» . - = — —_ > 
. . Ee 2 — a Do hs 8 . yg good. — — 2 d 
— — — . ht — Av — — - - 8 — w — 4 * 3 


* 


28 FREIGHT AND FREIGHTER. 


incapacitated; and ſays, that after reſtitution, ſhe may proceed, and the entire 
freight will become due : but the maſter, though he may provide another ſhip, 
is not, at all events, abſolutely obliged to it; he has his option: and the caſe of 
Lutwidge & al. v. Grey & al. ſhews that the maſter is entitled pro rata itineris, 
though he does not proceed on his voyage; and there he had an allowance 
pro rata, though he refuſed to carry the goods any further. Lord Mansfield 
ſaid, that though he was of the ſame opinion at the aſſizes as he was now, 
yet he was deſirous to have a caſe made of it, in order to ſettle the point more 
deliberately, ſolemnly, and notoriouſly, as it was of ſo extenſive a nature; 
and; eſpecially as the maritime law is not the law of a particular country, 
but the general law of nations: non erit alia lex rome, alia athenis, alia nunc, 


alia poſthac; ſed et apud omnes gentes et omni temport, una eademque lex 


obtinebit :” he ſaid, before he entered into it particularly, he would lay down 
a few principles, v2z:;— if a freighted ſhip becomes accidentally diſabled on it's 
voyage (without the fault of the maſter) the maſter has his on of two things ; 

either to refit it (if that can be done within convenient time) or to hire another 
ſhip to carry the goods to the port of delivery; if the merchant difagrees ta 
this, and will not let him do ſo, the maſter will be entitled to the whole freight 
of the full voyage:” and ſo it was determined in the houſe of lords, in that 
caſe of Lutwidge & How v. Grey & al as to the value of the goods, it is 
nothing to the maſter of the ſhip, © whether the goods are ſpoiled or not, 


- provided the freighter takes them :” it is enough if the maſter has carried them ; 


for by doing ſo, he has earned his freight: and the merchant ſhall be obliged to 
take all that are ſaved, or none : he ſhall not take ſome, and abandon the reſt; 

and ſo pick and chuſe what he likes, taking that which is not damaged, and 
leaving that which is ſpoiled or damaged; / he abandons all, he is excuſed 


fraght ; and he may abandon all, though they are not all Ioſt” (I call the 


freighter, the merchant ; and the other, the maſter, for the clearer diſtinction);: | 
—now, here is a capture without any fault of the maſter ; and then a re- 


capture: the merchant does not abandon, but takes the goods; and does not 


require the maſter to carry them to Liſbon, the port of delivery: indeed, the 


maſter could not carry them in the fame ſhip, for it was diſabled, and was 


itſelf abandoned to the inſurers of it; and he would not defire to find another, 
becauſe the freight was higher from Biddeford to Liſbon, than from New- 
foundland to Liſbon :—there can be no doubt but that ſome freight 1s due ; for 
the goods were not abandoned by the freighter, but. received by him of the re- 
captor : the queſtion will be. © what freight? the anſwer is, © a ratable 
freight :” i. e. pro rata itineris. If the maſter has his election to provide 


another ſhip, to carry the goods to a port of delivery, and the merchant 


does not even deſire him to do ſo, the maſter is {till entitled to a proportion, 


pro rata, of the former part of the voyage. I take the proportion of the 


ſalvage here to be half the whole cargo, upon the ſlate of the caſe as here 
agreed upon:—and it is reaſonable that the half here paid to the recaptor 
ſhould be conſidered as loſt ; for the recaptor was not obliged to agree to a 
valuation, but he might have had the goods actually ſold, if he had ſo 
pleaſed, and taken n the produce; and therefore the half of them are as 


much 
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much loſt, as if they remained in the enemy's hands: ſo that half the goods 
muſt be conſidered as loſt, and half as ſaved. ——Here, the maſter had come 
ſeventeen days of his voyage, and was within four days of the deflined port, 
when the accident happened; therefore he ought to be paid his freight for 
ſeventeen twenty-one parts of the full voy age, tor that half of the cargo which 
was ſaved. Il find by the ancienteſt laws in the world (the Rhodian laws) 
that the maſter ſhall have a ratable proportion, where he is in no fault: 

and Conſolato del Mare, a Spaniſh book, is alſo agreeable thereto: ever ſince 
the laws of Oleron, it has been ſettled thus. In the Uſages and Culoms of the 
Sea (a French book) with obſervations thereon, the fourth article of the laws 
of Oleron is, © that if a veſſel be rendered unfit to proceed in her voyage, 

and the mariners ſave as much of the lading as poſſibly they can; if the 
merchants require their goods of the maſter, he may deliver them, if he 
pleaſes, they paying the freight in proportion to the part of the voyage that 
is performed, and the coſts of the /alvage: but if the maſter can readily 
repair his ſhip, he may do it; or, if he pleaſes, he may freight another ſhip 
to perform his voyage.” Amongſt the obſervations thereon, the firſt is, © that 
this law does not relate to a total and entire loſs, but only to ſalvage ; or 
rather, not to the ſhipwreck, but to diſabling of a ſhip, ſo that ſhe cannot 
proceed in her voyage without refitting; in which caſe, the merchants may 
have their goods again, paying the freight, in proportion to the way the {hip 
made.” The obſervation adds further, © that if the maſter can, in a little 
time, refit his veſſel and render her fit to continue her voyage (that is, if he 
can do it in three days time at the molt, according to the Hanſe-Towng laws) ; 
or if he will himſelf take freight for the merchandiſe aboard another ſhip 
bound for the ſame port to which he was bound, he may do it: and, if the 
accident did not happen him by any fault of his, then the freight ſhall be paid 
him :” the thirty-ſeventh article of the laws of Wiſbuy is to the very ſame 
purport :—Roccus de Navibus et Naulo, in note 81ſt ſays, © Declara hoc dictum: 
ubi nauta munere vehendi in parte fit functus, quia tunc pro parte iinerts 
quo merces inventæ ſint, recturam deberi æquitas ſuadet ; et pro ea rata 
mercedis ſolutio fieri debet. Ita Paul de Caſtro, &c.“ (then a ſtring of 
authorities follows): “et probat Johannes de Evia, &c. qui hoc extendit in 
caſu quo merces fuerint deperditz (totally. loſt) una cum navi, et certa pars 
ipſarum mercium poſtea fuerit ſalvata et recuperata, tunc naulum deberi pro 
rata mercium recuperatarum, et I rata itineris uſque ad locum in quo caſus 
adverſus aceiderat fundat, &c.” (and then he goes on with authorities): 

item deelara, quod ſi dominus ſeu magiſter navis ſolverit mercator ad 
ſolutionem mauli, quia merces habentur ac; fi. ſalvatæ ſuiſſent.“ —In another 
book, entitled the ordinance of Lewis the xivth, eſtabliſhed in 1681 (collected 
and compiled under the authority of M. Colbert) the ſame rules are laid 


down; ; particularly in the 18th, igth, 21ſt, and 22d articles: art. 18 directs, 


that no freight mall be due, for goods loſt by ſhipwreck, or taken by 
pirates or enenjies art. 10 is, that if the ſhip and goods be ranſomed, 
che maſter ſhall be paid his freight to the place where they were taken; and 
be * be paid his whole freight, if he conduct them to the place agreed on; 
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he contributing towards the ranſom :” art. 20 ſettles the rate of contribution: 
art. 21, the maſter ſhall likewiſe be paid the freight of goods ſaved from 
{ſhipwreck ; he conducting them to the place appointed :* art. 22, if he 
cannot find a ſhip to carry thither the goods preſerved, he ſhall only be paid 
his freight in proportion to what he has performed of the voyage: — and the 
caſe in the houſe of lords between Lutwidge & How v. Grey & al. is alſo in 
point; and was well conſidered there; and Lord Talbot gave the reaſons of 
the judgment of the houſe, at length. — Therefore, in the preſent caſe, a 
ratable proportion of freight ought to be paid for half the goods :—it is 
quite immaterial, what the merchant made of the goods afterwards ; for the 
maſter hath nothing at all to do with the goodneſs or badneſs of the market; 
nor indeed can that be properly known, till after the freight is paid; for the 
maſter 1s not bound to deliver the goods, till after he is paid his freight: no 
fort of notice was taken of the matter, in the caſe of Lutwidge & How v. 
Grey, in the houſe of lords; and yet there the tobacco was damaged very 
greatly, even ſo much, that a great part of it was burnt at the ſcales at 
Glaſgow. Therefore the verdi& muſt be for 60l. 14s. which, upon compu- 
tation, amounts to the ratable proportion of the freight ; ſeventeen twenty- 
one parts of 71. the half of 130l.: confequently, the verdict which was for 
7ol. muſt be ſet right, and made 60l. 14s.—2 Burr. 883. Mich. 33 Geo. 2. 
—Luke & al. v. Lyde. 


8. IF the freighter prove that when the veſſel ſailed ſhe was not fit for the 
ſea, the maſter ſhall loſe his freight, and be anſwerable to the merchant for 
coſts and damages. The maſter ſhall be paid freight for thoſe goods which 
may be thrown overboard for common ſafety; he however contributing his 
proportion.——The freight ſhall alſo be due for the goods that the maſter 
ſhall have been obliged to ſell, for victualling, refitting, and other abſolute 
and preſſing neceſſaries; he accounting for them at the rate that the remainder 
{hall have been ſold at the place of unloading. ——The owners of ſhips and 
the maſters ſhall not have inſurance made on the freight their veſlels may 
make; nor ſhall the merchants on an expected profit on their goods, nor 
ſea-faring men on their hire. ——If the maſter be obliged to refit, or heave 
down his veſſel during the voyage, thoſe who have loaden on her ſhall be 
obliged to wait this refitting, or ſhall' pay the whole freight for their goods: 
in caſe the ſhip cannot be refitted, the maſter ſhall be obliged immediately to 
hire another; and -not finding one, his. freight ſhall only be paid him in 
proportion as he ſhall have been advanced in the voyage. The freighter 
may, whilſt an embargo ſubliſts, at his 'own expence unload his goods, on 
condition that he re-ſhip them, or indemnify the maſter, Merchants ſhall 
not oblige the maſter to take for his freight goods decreaſed in value, ſpoilt, 
or become worſe from their own nature, or by accidents.Ordin. of France, 
(N. B. Valin, in his commentary, on this article, vob 2, ps 672, is of 
opinion that, in ſuch caſes, the freight ought not 40 extend beyond the value 
of the goods; and that in no caſe the freighter ought ta demand a diminution 
of the value of the freight; but that he ſhould be at liberty, in every caſe, 

2 | to 


| 
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to abandon the goods for the freight: and he ſays, p. 672, that there ſeems . Fi 
to be a contradittion between the preceding and the following article) : 1 | 
If however goods in caſks, as wine, oil, honey, and other liquors, have leaked I | 
ſo much as that the caſks are empty, or almoſt empty, the freighters may i 
abandon them for the freight.—Ordin. of France. fi 
9. THE freight money which comes into contribution ſhall be fully rated, N 9 
both from the goods loſt and pledged, the whole pay of the maſter and the ij 


ſhip's company being firſt dedutted.—Ordzn. of Koning ſb. 


10. REMARK.—The London- Aſſurance company uſually refuſes to make | 
inſurance on freight ; unleſs it is ſpecified to be on net freight. 1 
11. SEE Abandonment, Average, Barratry, Bottomry, Bounty, Commence- 1 
ment of Voyage or Riſque, Contribution, Corn, Foreign Court, Fraud, General 7 1 
Average, Inſuffictency, Intereſt, Maſter, Petty Average, Proviſions, Ranſom, 1 
Repair, Reſtraint, Riſque, Salvage, Valuation, Wager, Wages. 14 
10 

FRIENDLY SOCIETY FIRE- OFFICE. 4 

1. * HIS was the fir/t fire- office eſtabliſhed in London; and was erected | 
in 1684, for inſuring houſes ; which is done on brick buildings at the it 

rate of 9s. 4d. per cent. for ſeven years, and double that ſum on thoſe of 1 
wood: but beſides this certain charge the inſured are obliged to contribute WW 
to the payment of all loffes that may happen ; in order to which they make a 4 
depoſit of 6s. 8d. per cent. and ſo much thereof as remains undivided at the if 
expiration of the ſeveral inſurances, is returned to the reſpective proprietors, 18 
Por ſecuring, the payment of all lofles by fire, a conſiderable ſecurity in | b 
land is ſettled by truſtees; and for extinguiſhing fires the ſociety continually 1 
keep in cheir ſervice twenty-two firemen, whe! wear the company 's badge, and '5f 
are al clothed. 511151 63 1155 | * 
2. DSEE Company, Fire, Society. id 
1 * I 

SEE Average, Commodity, Corn, Free of Average, Goods, Peaſe, Stranded. 1 
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GAMING-INSURANCE. 


Set Prelim. Diſc. 55. Bargain, Commodity, Fraud, Intereſt or no Inlereſt, Wager. 


GENERAL OR GROSS AVERAGE. 


JV HATEV ER the mailer of a ſhip in diſtreſs, with the 3 ol 
his officers and ſailors, deliberately reſolves to do, for the preſer- 
vation of the whole, in cutting away maſts or cables, or in throwing goods 


overboard to lighten his veſſel, which is what is meant by jettiſon or * 


is, in all places, permitted to be brought into a general, or groſs average; 

which all concerned in ſhip, freight, and cargo, are to bear an equal or 
proportionable part of what was ſo ſacrificed for the common good, and it 
muſt be made good by the inſurers in ſuch proportions as they have under- 


wrote :—however, to make this action legal, the three following points are 


eſſentially neceſſary ; viz.—1ſt. That what was ſo condemned to deſtruction, 
was in conſequence of a deliberate and voluntary conſultation, held between 


the maſter and men :—2dly. That the ſhip was in diſtreſs, and the ſacrificing 


the things they did was a neceſſary procedure to ſave the reſt :—and' gdly. 


That the ſaving of the ſhip and cargo was actually owing to the means uſed 


with that ſole view. 

. ALL extraordinary charges, proceeding from endeavours to preſerve 
the ſhip and cargo, and the damages reſulting from the meaſures taken for 
that purpoſe, conſtitute, and are commonly accounted a general or groſs 


average. I ſhall here collect in one point bf view, as far as J am able, 
all the particulars which fall under the denomination of general average: 


—V1Z. 

1. All damage that a ſhip en in her | . The neceſſary expences 5 aſſiſtance 
apparel and cargo, in defending her againſt | | to get clear, when a ſhip is run aground, 
an enemy, privateer, or pirate. v2 or the charges of lightening her on ſuch 

2. Extraordinary pilotage, and charges | occaſions. 
which a ſhip ſhall be at, on ſpringing a leak, 4. Whatever a maſter may have agreed 
or being obliged” fo take ſhelter in a har- | to pay for the ranſom of his ſhip, and cargo, 
bour, by having received ſome other damage. to any privateer, or pirate, when taken. 
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GENERAL OR GROSS AVERAGE. 25 
5. What may be expended in the cure, 


and extraordinary attendance on either 
officers or ſailors, wounded in defence of 
the ſhip; and alſo rewards promiſed by 
articles to the widows and children of 
thoſe who may unfortunately loſe their lives 
in the engagement. Ord. of Hamb. 

6. The extraordinary gratuity which a 
maſter may have promiſed his men, to 
animate them to a ſtout defence, or ſalvage 
of the veſſel. —1b:d. 

7. All maſts, anchors, cables, and rig- 
ging, either ſlipt, or cut away; and all fails, 

or other appurtenances, torn, or ſpoilt; in 
order to ſave the ſhip and cargo. 
8. All that is thrown overboard, or 
damaged by a jettiſon for the ſhip's ſafety. 

9. The value of any goods or ſtores 


taken away, or plundered by privateers, or 
other commiſſioned ſhips, with a promiſe to 


pay for them.—Ord. of Hamb. 

10. Charges occaſioned by any extra- 
ordinary quarantine, and other unavoidable 
accidents.—Ibid. ; 

11. Whatever holes are cut in a ſhip, 
in order to have the water run out, or con- 
veyed to the pumps, when by ſhipping a 
ſea ſhe is filled. 0 

12. The ſhip's boat, if cut away from 


It's faſtenings, and ſet adrift. 


13. Theexpence of getting a ſhip afloat, 
after running aſhore, and that of repairingthe 


damaged works under water.—Ord. of Cop. 


14. Goods loſt by being put into any 
other veſſel, or lighter, and there periſhed, 
when otherwiſe they muſt have been thrown 
overboard. 


15. The charges which a maſter pays 


for bringing his ſhip to a place of ſafety, 
on being chaſed by an enemy; or if the 


lay in a dangerous port, waiting for a-fair 


wind, or convoy. | | 
16. The charges of lawyers, attorneys, 
and proQtors, for reclaiming ſhip and cargo. 


17. Travelling expences of perſons con- 


cerned in the ſolicitation of it. 


18. Gratuities given on ſuch occaſions. 
19. Proteſts. 
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20. Tavern eipences at meetings about 
it. 

21. Poſtage for correſpondencies. 

22. Commiſſions to merchants or factors 
who have the direction and care of it. 

23. Brokerage. 

24. Charges for the hire of anchors, 
cables, &c. 

25. Lighterage for the unloading, and 
demorage. 

26. Horſe, cart, and waggon hire, when 
goods are carried over land. 

27. Gratuities to lords of manors, and 
proprietors of lands, for leave 'to dig a ſhip 
off, that is drove aſhore above high water 
mark, either by a ſtorm or tide, as happened 
in 1703, near. Gluckſtat ; and the charges 
in performing it.—Langenbeck. 

28. Colt of repairs, to carpenters, block- 
makers, ſail- makers, ſmiths, &c.—16b:id. 


29. Charges of laying in freſh ballaſt. 
—Tbid. 


30. Rewards promiſed to the failors 


more than their wages, for extraordinary 
labour for the ſhip's preſervation. —1b:4. 

31. Intereſt, premium of inſurance, and 
commiſſion on monies diſburſed. bid. 

32. Charges of vittualling, and guard- 
ing the ſhip, during her detention.—Iid. 

33. Coſt of inſpetting cuſtom-houſe re- 
giſters, to find out who may be concerned, 
or proprietors.—1b:d. 

34. Charges (in Roman Catholic coun- 
tries) of carrying the Holy Virgin home, 
offering thanks, and what is given to | the 
poor. Magens. 

35. Charges of ſending advice-boat 
from diſtant places.—/b:d. 

36. For ſurgeons, and phyſicians' fees, 


for attending thoſe that became fick, or were 


wounded in their endeavours for the preſer- 


vation of the ſhip and cargo.—10:9. 


37. For appraiſers, and for the attend- 
ance of notaries and magiſtrates. —16:4. 
38. For entrance into Dover pier: 


detention there for ſeveral tides; king's 
| ſurveyors; cuſtom-houſe officers; light 


money, &c. bid. 


In ſhort, whatever ebarges may occur for the joint intereſt of the concerned 
in ſhip and cargo, which can hardly be all enumerated; and of thoſe already 
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mentioned, ſome are not common to all caſes, nor in all places :—it would 
therefore require a very nice examination and ſcrutiny, to admit them abſo- 
lutely, as laid down, in general averages. 


In certain caſes, where it was proved that ſhips endeavouring to keep 
clear of a lee ſhore, had new ſails blown away, and cables parted by anchoring 
in open ſea, to avoid driving aſhore, the loſſes being occaſioned by ſtriving 
to preſerve the whole, were made good by the inſurers, whoſe intereſt it 
always is (as well as for the common advantage)- to make it the maſter's 
intereſt to ſpare nothing, in ſuch extraordinary caſes, to ſave the ſhip from 
ſtranding, by carrying out freſh cables when others have parted. If a maſter 
being himſelf a part owner in the {hip, and fully inſured, knows that he ſhall 
not be paid for the firſt cables he may carry out, and loſe by their breaking, 
he 1s diſcouraged from riſquing others, though with the appearance of ſaving 
his ſhip, as he may think it more for his advantage to let her go aſhore on 
the firſt cable's parting, becauſe the inſurers muſt then pay him the full 
inſurance ; whereas if ſhe were ſaved by veering out other cables, he would 
loſe the value of thoſe anchors or cables that were loſt, or broke before: 
it may be added, that as it 1s for the common good, and for the. particular 
intereſt of all infurers, that ſhips ſhould not go to fea without good cables, 
ſails, &c. thoſe cables that are not ſufficiently ſtrong for a {hip to ride with 
in the uſual loading places, or any /azls blown to pieces by ſtormy weather 
in the common courſe of a voyage, ſhould not be paid for by the inſurers ; 
as it might be an incitement for maſters not to go without good ones. 


4. Ir the ſhip, after having made jettiſon, or cut away her cables, maſts, 
&c. at one place, is Hranded at another, each concerned muſt bear his own 
loſs, or remain poſſeſſed of what is ſaved of his property :—for inſtance ; 1 
maler bound for Cadiz, is obliged by a ſtorm in the Downs to cut away two 
cables, and get to ſea; by which means he cleared the ſhip from the great 
danger he was there expoſed to; , but he afterwards had the misfortune to 
run his ſhip aſhore near Plymouth, where the major part of his cargo was 
ſaved :—in this caſe, the owners of the ſhip have no right to demand that the 
proprietors of the goods ſaved ſhall contribute towards the cables and anchors 
left in the Downs, — the imminent danger of loſing the ſhip on 
the Goodwin-Sands (where there was iv probability that 'any thing could be 
faved) which could only be guarded a 15 by the method taken of cutting 
away the two cables :—from hence it follows, that if nothing had been 
ſaved of the cargo, and the cables and anchors had afterwards been recovered, 
they would remain the fole property ofthe owners of the ſhip, at leaſt till the 
proprietors of the goods had actually paid for, or contributed towards the 
loſs of thoſe cables. and anchors. —This is an old law, and the cuſtom of 
many places: « if a deep- loaden ſhip be obliged to take out part of her 
cargo, previous to her palling ſome ſhoals or flats, which without fuch 
lightening hinder, her, getting to her deſtined port, and the laghters, or boats 
in which the goods of ſuch cargo are put, ſhould periſh, the owners of the 
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GENERAL OR GROSS AVERAGE. 255 
goods that remain are to bear an equal proportion of the loſs ; but if the ſhip 
{ſhould be loſt, and the lighters ſaved, the owners of the goods ſo preſerved 
ſhall not only remain poſſeſſed of thoſe goods, but alſo ſhall contribute 
nothing towards the loſs of the ſhip and what was in her.” The difference 

is founded on this: that lightening of the ſhip was in conſequence of a 
deliberate and voluntary determination, and for the good of the whole : 
whereas the lighters being ſaved, and the ſhip loſt; was owing to an 
accident, no ways proceeding from a regard to the whole, but a cafe 
ſimilar to the ſaving goods lying neareſt at hand when a ſhip 1s run aſhore. 


5. LET us go full further, and ſuppoſe, that a ſhip running on a bank 


throws over-board all her heavy ſtores, and part of her cargo, by which 


Jeltiſon ſhe gets clear, and returns to ſea ; yet proves ſo leaky, that ſhe is 


obliged to make for, and take ſhelter in, the next harbour, where, upon 
examination, ſhe 1s found in ſo bad a condition, as not to be repaired, and 


therefore is condemned as unfit to proceed on the voyage :—in this caſe, 


notwithſtanding her lofs proceeds from her having been aſhore, yet as ſhe 
got clear by the aforeſaid jettiſon, and the remainder of the cargo eſcaped, 
and arrived fate in harbour; that which was ſo ſaved, mult contribute to the 
loſs of what was thrown over-board: but yet whatever damage the ſhip 
ſuſtained by her running aground, or the damage or loſs any particular goods 
ſuffered by this unhappy accident, muſt be borne by the ſhip's owners, and 
by the owners of the goods, without any pretenſion of indemnification from 
the cargo ſaved; their redreſs being only againſt the inſurers. 


6. Tx ſea laws of trading countries differ greatly in fixing the prices, at 


which goods thrown overboard ſhall be made good, and for what value thoſe 


ſaved are to contribute ;—now this difference naturally gives riſe to the 


following queſtion, viz. © Which is the juſteſt way, to reckon the goods 


according to their value at the place they come from, or according to their 
value at the place where they are landed?“ In anſwer, there ſeems to be no 
manner of doubt, but that if the ſhip arrived in ſafety at her deſtined port, 
both the goods thrown over-board, and thoſe delivered, ought to be valued 
at the price they might have yielded, or did yield there, whether the jettiſon 
was made before they came half the way, or after: for if the goods ſaved 
by this jettiſon arrived at the place they were deſtined for, and there pro- 
duced double what they coſt, it would be unreaſonable that one half of ſuch 
produce ſhould contribute nothing to what was caſt away: nor would it, on 
the contrary, be- reaſonable to make the goods ſaved (if they came to a lofing 


market) pay for more than they produced: or, ſuppoſe they were ſuch as 


had ſuffered by their on perzyhable nature; what reaſon could there be to 
make them contribute ad valorem of their coft:2—lt appears by Malynes 
Lex Merci e. 26, that this diſtinction was likewiſe obſerved in England in 
1622, the time in which he wrote of rating the goods at prime coſt, if the 
jettiſon happened before half the voyage was performed; and if after, at the 
price that the reſt, or like goods ſold for, at the place of diſcharge: — but, 


as 
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as there 1s no law in England that poſitively directs what method is to be 
obſerved in theſe caſes, the inſurers, as well as the inſured, are bound by the 
determination of referees. Molloy, in his treatiſe de jure maritimo, b. 2. 
c. 6. remarks that, in his time, the general cuſtom was, © that the goods 
ſaved, and thoſe loſt, ſhould be eſtimated at the price which thoſe ſaved were 
ſold for, freight and other neceſſary charges deducted:“ and this ſeems to be 
the prevailing cuſtom now in England. 


7. AcciDENTS may happen that may cauſe a contribution before the 
{hip can reach her deſtined port. —When a veſſel has been obliged to make 
a jettiſon, or, by the damages ſuffered ſoon after failing, 1s obliged to return 
from whence ſhe came; the neceſſary charges of her repairs, and the 
replacing the goods thrown over-board, muſt be proportioned by a general 
average: in like manner, when ſhips are, in time of war, detained in foreign 
parts, and expoſed to great. expences in procuring their releaſe ; there is no 
other way of ſettling a contribution for the payment of thoſe charges, but 
on the firſt coſt of the cargo.—With regard to ſome ſorts of goods that 
arrive whither they were bound after a jettiſon, it may be leſs inconvenient 
for all the concerned to ſettle, and make a repartition of the loſs upon the 
coſt of the whole cargo, than to calculate upon a forced ſale, or an inaccurate 
appraiſement. However, none of theſe rules are to be underſtood to be 
without exception, or to want no amendment ; for though-a law may ordain 
that each owner ſhall contribute proportionably to the coſt of his goods; yet 
if he can prove that they were /porled, or had fallen conſiderably in value 
after ſhipping, it doth not ſeem equitable to compel him to any other 


contribution than pro rata of what his goods are worth, at the time of 
ſettling the average. 


8. Ix a code of commercial laws enacted at Bilboa, anno 1738, c. 21. 
treating in what manner groſs averages are to be regulated, it is ſaid, That 
the major part of the concerned ſhall have it in their choice to regulate the 
value of the goods by the price appearing in the invoices, or by what they 
ſhall be computed at by an appraiſement made conformable to their 
current price at the deſigned port, regard being had to the condition they 
come in, and their quality; but that a repartition of no part of the average 


ſhall be made on the freight without the UNANIMOUS conſent of all the 
concerned and the captain.“ 


"ri Tur difference of 4 ordinances of ſeveral ſtates in the manner of 
ſettling the /irp's contribution is eaſily reconciled; for it proceeds from the 
ſame grounds, viz. the impoſſibility of employing a ſhip in any voyage. 
without wear and tear, and conſequently loſing of that value ſhe had when 
ſhe commenced it: and the ſuppoſition that one half, or one-third of her 
freight, would be expended in paying men's wages, and other charges. 
The right and juſt way of calculating is that the net freight, and full wort/ 
l the fp (after. making proper allowances for what ſhe is diminiſhed in 


value 
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value by the ordinary courſe of the voyage, and the extraordinary accident 


that gave occaſion for the gencral average) ſhall contribute their ſhare or 
part in a general average, 


10. Tux fixing of the right ſum, on which a general average ought to 
be computed, can only be done by examining what the whole ſhip, freight, 
and cargo, if no jettiſon had been made, would have produced net, if they 
had all belonged to one perſon, and been fold for ready money :—and this 
is the ſum, whereon the repartetzon ought to be made; all the particular 
goods bearing their net proportion, neither more, or leſs, 


11. Ir the calculation of a general average be made at the place, where 
the ſhip was loaden, and to which port ſhe was obliged to return to be 
unloaded and repaired ; the contribution of the goods towards the common 
loſs can, in this inſtance, be calculated no otherwiſe than according to \licir 
value at the place where they were ſhipped, or the fir/t colt and charges of them. 


12. Gold and filver at moſt places contribute to a general average 
according to their full value, and in the ſame manner as other merchandiſe.— 
In Molloy, de jure maritimo, it is aſſerted, c. 6, 1. 4. that in general money, 
and even jewels, clothes, and all things in the ſhip (except a man's apparel 
in uſe, or victuals, &c. put on board to be ſpent) are liable to average and 
contribution ;*—and ſ. 14. that a maſter, or purſer ſhall contribute for the 
preſervation thereof; alſo the paſſengers for ſuch things as they have in the 


ſhip, be they precious ſtones, pearls, or the like; and paſſengers that have 


no goods in the ſhip, yet in regard they are a burthen to her, an eſlimate 
is to be made of their apparel, rings, and jewels, towards a contribution for 
the loſs: —in which aſſertion he ſeems to have enlarged upon . Malynes, 


from what he found in the annotations of ſome foreign authors on the 


Rhodian laws, which he ſays were introduced into England by William the 


Conqueror, and Henry the firſt, though it is ſuppoſed he never knew them to 


have been exactly followed at London: at leaſt in our time I do not 


remember ever to have met with any regulation of a general average, where 


the apparel and jewels of paſſengers were brought. into the. contribution, as 
it is a common rule, that © what pays no freight, pays no average. -t is 
cuſtomary in London, and moſt other countries, for the - proprietors of 
whatever gold, filver, or jewels, pay freight in merchant-ſhips, to contribute 
to a jettiſon for their full value; for, the maſters being obliged, by alt ſea 
laws, to throw out, in caſe of need, what is heavieſt, and of leaſt value, and 
the worth of ſuch precious commodities being known, the care of them will 
be increaſed in proportion to their worth, to prevent their being thrown 
over-board promiſcuouſly with other things: and hence their preſervation 
redounds to the common benefit. There is a difference nevertheleſs when 
theſe rich wares come by king's ſhips, or packet boats, as ſuch veſſels never pay 
nor receive any average: the reaſon is, in goods belonging to his majeſty, 
all his ſubje&s in general are concerned, whereſore for any particular loſs 
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of them no particular contribution is neceſlary, becauſe it is ſupplied by the 
general contribution of the whole community. 


13- As every charter-party made with the Eaſt-India company, has the 
condition inſerted, * that the freighters ſhall not be obliged to make good 
any damage that the ſhip may ſufter;” ſo it is reaſonable to apprehend, that 
whatever ſilver is ſent ont, or gold, and diamonds brought home, on account 
of private perſons, ſhall alſo be free from any fort of contribution towards 
a general average.—1 Mag. 61 and ante. 


14. In order to aſcertain the damage which ſhall have happened by 
reaſon or in conſequence of jettiſons, ſtranding, or cutting away, for the 
effectual preſervation of life, ſhip, and cargo, all the goods, whether loft or 
ſaved, ſhall be valued all together, according to the prices at the market where 
the goods ſaved ſhall be dy/þo/ed of, for money, or money's worth (firſt 
deducting from thence the freight and other charges) and then adding 
thereunto the true value of the ſhip, or the whole freight agreed for by the 
maſter, at the option and choice of the merchant, all which being added 
together, every one ſhall from the whole ſum be rated in proportion to the goods 
which he has loſt, or were ſaved: which eſtimation and calculation of ſuch 
averages ſhall be made by maſters of ſhips and merchants experienced therein, 
and that are impartial. —And if there ſhould be any ready-commed ſpecies 
amongſt the above-mentioned goods, the ſame ſhall be eſtimated at their real 
worth and intrinſic value: always underſtanding that nothing ſhall be brought 
into an average or contribution, that any perfon has about him, or uſually wears 
upon his body, except toys, jewels, ſtones, gold, and filver.—Ordzn. of Ant. 


15. WHEN a ſhip by ſtorm has taken in a great deal of water, that holes muſt 
be made in the ſhip, to open a current for it towards the pump, and ſome 
goods are thereby ſpoiled or damaged, the damage which the goods or the 
ſhip may ſuffer ſhall come into a general average. The cutting away of a 
boat ſhall, for the reaſon juſt mentioned, come into a general average, 
provided there was room enough to have ſaved it conveniently ; but if the 
ſhip was loaded ſo full, that the boat could not conveniently have been 
ſaved, then the cutting away of the ſame, or throwing the goods that were 
ſtowed in it over-board, ſhall not come into the average. —Netther ſhall the 
flinging over- board, or emptying of any goods ſtowed on the upper deck, come 
into the average.——lIn caſe the goods put on board of a {ghter, either bv 
reaſon of tempeſt, or otherwiſe, in order to make the ſhip float again, ſhould 
happen to be loſt; the damage on the goods ſhall be brought into a genera! 
average,——But if the'/zghter happens to be loſt or damaged, the large ſhip. 
nor the goods on board of her, ſhall not be liable for it; but the loſs and 
damage ſhall fall entirely upon the owners, unleſs the large ſhip was aſhore 
in a dangerous ſituation, and that the lighter happened to be loſt chereabout. 
The maſter, in caſe he has put any goods on board of a lighter, ſhall be 
obliged to pay the freight of the lighter, Provided the danger, in which 
| | | ey 
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they were at that time, was not overcome; but the 2 periſh” in the 
ſame,——But if the ſhip be caſt away afterwards by another accident, the 
goods that are ſaved mult contribute to the loſs of the goods which were flung 
into the ſea, were given to an enemy, were loſt or damaged in a lighter, on 
board whereof they had been put, or by any other means made uſe of, for 
the preſervation of ſhip and cargo; but further they ſhall not be bound 
With reſpect to money, gold, filver, jewels, and other merchandiſe or goods 
of great value, and little bulk, this difference ſhall be obſerved whether the 


| ſame was delivered to the captain under it's proper denomination, or had been 


concealed among other goods: in the firſt caſe the average 1s to be charged 
upon it, but not if the ſame was concealed among other goods, unleſs the 
captain was advertiſed thereof in time, before any thing was flung overboard. 
In order to make up the general average, the goods that are loſt, as well 
as thoſe that are ſaved, muſt be valued together, and the freight and other 
charges to be from thence dedutted, then to add thereunto in the general 
average the value of the ſhip, or the whole freight, which of the two ſhall 
amount to the moſt; the Areiglit in this reſpect to be calculated as well upon 
the goods that were ſaved, as upon thoſe that were flung overboard, or other- 
ways loſt And beſides, the goods flung overboard, loſt, or damaged, ſhall 
bear their ſhare thereof, along with the other goods, as they reap the benefit 
of ſuch contribution. With reſpect to the valuation of the goods, a 
diſtinction is to be made, whether the damage hath happened within or 
beyond the half of the voyage : if it has happened within the firſt half part 
of the voyage, then the goods are to be valued at the price they coſt, 


without any deduction whatever: but the damage having happened beyond 


that half of the voyage, then the goods are to be eſtimated at the rate they 
would have fetched at the place of unloading, deducting thereout the duties 


and charges paid and diſburſed on them, or which are ſtill to be paid or 


borne, as they muſt have been paid or ſatisfied on arrival at the place 
of deſtination.—Ordzn. of Rott. 


16. It ſhall likewiſe be a groſs average, if it ſhall happen that the captain 
of a loaded ſhip in proſecution of his voyage ſhall find himſelf obliged by bad 
weather, fear of enemies, or any other unavoidable accident, to put into 
ſome port, either to repair the ſhip, or to ſecure himſelf from dangers; and 
in his detention ſhall want money on credit, or rather on bottomry, and not 
being able to meet with it, is obliged to ſell ſome goods at low prices, and for 


Teſs than the juſt value which they would have at the port they were bound to; 


in this caſe, it appearing by creditable vouchers that the afore-mentioned, and 
the ſaid diminution of goods was done for the common benefit, it ſhall be 
accounted as grols, average, and paid proportionably by ſhip and cargo; 
deducting what ſhall be found to have been employed in the purchaſe of 
hroviſions, payment of wages, or any other thing particular to the ſaid /hip, 
and her crew; becauſe this ſhall be eſteemed for a angle aer for a account 
and urge of the e of Bulb, 


17. Tus 
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17. THERE are many authors who inſiſt that to authoriſe acts to be done 
for the general ſafety, the caſe muſt not only be preſſing, but the danger muſt 
be evident, and the ſhipwreck or capture manifeſt ;—but, this is extravagant : 
it might be imprudent to wait till the laſt extremity, becauſe then there might 
be no reſource. —Statute of Lubeck, c. g. n. g. 


18. TIF, to avoid a total loſs, the ſhipwreck, &c. being imminent, the 
captain and crew ſhould judge it proper to run the ſhip aſhore, the damage 
thereby occaſioned will be a groſs average.—Con/ol. del Mare, c. 192, 193. 
—Roccus, 62, 234, 300.—Ca/a Regis, diſc. 45. n. 60. 


19. Tux caſes from which groſs averages reſult are ſo variable in 
circumſtances, that they cannot well be ſtipulated or provided for by any 
ordinance ; thoſe matters are left to the commiſſioners, to be by them decided 
and regulated according to law, reaſon, and equity.—Ordin. of Amt. 


20. Ser Accident, Africa, Average, Bottomry, Bounty, Community, Con- 
tribution, Cutting, Damage, Deck, Detention, Eaſt-India Ships, Free of 
Average, Freight, Goods, Jettiſon, Lighter, Market, Periſhable-Commodizes, 
Plau, Pilotage, Repair, . Aua a N Valuation. 
Wear and Tear. 


„Ex RY perſon. making infirinnce under the Wien expreſſion of 
goods, ought not to conceal any thing he may know to deſerve a 
grealer premium than is commonly given: and for any damage happening to 
goods more liable to it, than others inſured at a low premium, the inſurer 
ought not to be anſwerable any further than in common vith the reſt of the 
cargo not ſo ſubject to damage. According to the laws of ſeveral places, 
ſuch things as in their nature are ſoon corruptible, or periſhable, or contraband 
goods, which in time of war are liable to confiſcation, are not to be underſtood 
under the general expreſſion of goods, or merchandiſe ; ſince the inſured is 
obliged not to conceal any thing from the inſurer relating to the riſque he 
takes' on him: it may nevertheleſs happen that through the unwarrantable 
proceedings of others, the ſhip may be expoſed to greater danger than the 
inſured may know, or be aware of; in which caſe the inſurer, not the inſured, 

18 accountable for any als” or „ ms. © 9. 


2. Tux ancient ordinances of inſurance wüde at Amlterdam, Middleburg, 
and Rotterdam, allow: corn, fruits; wine, beer, oil, pickled herrings, ſugar, 
quickſilver, honey, red oker, butter, cheeſe, meat, fiſh, hops, firups, ſeeds, or 
ammunition,' to be comprehended under the general expreſſion of merchan- 
diſe: but in the ordinances of the cities of Rotterdam, publiſhed in 1721, 
and of Amſterdam, in 1744, only ammunition, arms, gold, filver, and jewels, 
are ordered to be declared ; and all the other above-recited goods may be 

infured 
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inſured under the general title of merchandiſe; 


liable to make good any damage that ſhall happen to the afore-recited 
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but the inſurer ſhall not be 


commodities, under ten per cent. : the French ordinance only explains in 


general terms that the decay, waſte, and loſs, happening through the natural 
tendency of the goods to corruption, ſhall not fall on the biſurer ; and that 
goods ſubject to leakage ſhall be expreſſed in the policy; and if not, the 
inſurer ſhall not be anſwerable for damages befalling them by tempeſt, except 
the inſurance be made upon returns from foreign countries: the Pruſſian 
ordinance intimates that all goods ſubject to corruption, and leakage, ought 
to be deſcribed in the policy: the Hamburgh ordinance excepts againſt the 
following goods being underſtood under the expreſſion of merchandiſe, vz. 
ſalt, corn, raiſins, plums, vitriol, dry fiſh, oker, hemp, flax, and untarred 
cordage ; powder and lead, cannon and ball, arms, muſkets and piſtols, 
brimſtone, falt-petre, pitch and tar; materials for the uſe of ſhips; ſuch as 
cordage, fails, maſts, and every thing elſe, which by powers at war may, or 
ſhall, be prohibited from being carried to their enemies: —and the Swediſh 
ordinance enjoins, that if jewels, pearls, or any other precious commodities, 
coined and uncoined gold and filver, be packed up, in or with other goods, 
it ſhall be expreſſed in the policy; as ſhall alſo all warlike commodities, 
diſtinguiſhing them by their names; and likewiſe all periſhable and leaking 
merchandiſe, mentioned in the preceding ordinance of Hamburgh ; unto 
which were added, furs, books, paper, and ſeeds :—the recopilation of the 
Spaniſh Weſt-Indian laws declares, that under the general expreſſion of goods, 
are not to be underſtood, cattle, ſlaves, ſhips, and ſhips' ſtores, freights, and 
artillery :—and moſt of the preceding particulars we find in the ordinance 
publiſhed at Florence, June 1526 :—which plainly demonſtrates, that things 
were then as maturely conſidered as now, and the drference in the r:/que of 
the goods inſured as nicely regarded; for this ordinance ſays, © that under 
* the general name of merchandiſe, ſhall not be underſtood, ſlaves, fruits 
* horſes, corn, wines, ſalted fiſh, vitriol, alum, precious ſtones, oils, iron ore, 
“ houſhold goods, fine wrought or coined gold and filver; and whoever 
e intends to have ſuch ſorts of goods inſured, ſhall be obliged to expreſs them 
in the policy; or it ſhall ipſo jure be of no validity :”—this ſhews that 


people then foreſaw, as well as we do now, how the inſurers might be 


wronged, by not knowing in what manner, and upon what 25 of goods 
they underwrote. 


3. GoLD and ſilver coined and uncoined, pearls and other jewels, may 
be inſured at London, Hamburgh, and ſeveral other places, under the general 


expreſſion of merchandiſe ; but as the exportation of gold and ſilver, is 


prohibited in many countries: it is every where underſtood that the inſurers 
are not liable for the riſque of a clandeſtine exportation, at the places where 
ſuch prohibitions ſubſiſt.—1 Mag. 10.——An inſurer of goods on board a 
veſſel is underſtood to inſure the money, gold, filver, rings, diamonds, and 
Jewels, there being ; all which are comprehended under the appellation of 
goods ſhipped on board, although not expreſsly ſpecified :—Santerna ſays, in 

31 
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explicit terms, that if the money, jewels, and rings, Di intended for ſale, 
or to purchaſe other goods, they come under the denomination of goods, 
and are comprehended in the inſurance : he calls them goods, as being liable 
to contribution, in like manner as other goods ; and that merchants i making 
their inſurances, may not avail themſelves of the quirks of the law rather than 
of truth; and laſtly, becauſe all things which are deſigned for commerce, are 


to be largely interpreted ; and even the confiſcation of a ſhip's cargo extends 
to the coined money on board. —Roccus, 162. not. 17. 


4. AN one who has laden different ſorts of goods, and intends to run part 
of the riſque himſelf, or to have them inſured at different places, hath it in his 
option, which of thoſe goods he will have inſerted in ſuch or ſuch a policy, 
and may chuſe from amongſt them ſuch ſorts or parcels for himſelf, as arc 
leaſt expoſed to average: but then this choice ought to be made at the time 
of making the inſurance, and the marks, and numbers of the merchandiſe 
be therein diſtinguiſhed ; for if an inſurance has at the beginning been made 
under the general expreſſion of goods, and ſome time after the inſured wants 
to have it expreſſed in the policy, as is frequently the caſe, that the riſque is to 
run on ſuch or ſuch bales, the inſurer has a right to enquire into the cauſe of 
this ſpecification, and particularly. into the quality, and condition of the 
goods; fince as long as they continued inſured under the general expreſſion 
of merchandiſe, and there happened to be on board others of greater value, 
a joint obligation ſubſiſted among the inſurers; and none concerned therein 
ought to be prejudiced by ſeparating or dividing ſuch goods. An equal 
obligation may indeed more properly be ſaid to ſubſiſt amongſt ſuch of the 
inſurers as had underwrote for the value of ſuch goods as were brought aboard 
at one time, and who previous thereto had underwrote a policy; for it is 
certain that if the ſhip wherein theſe goods were loaded as to-day, ſhould be 
burnt at night, none would inſure them to-morrow : the riſque of the infurers 
who firſt underwrote ſhould not therefore be confounded with that which 
inſurers of a later date muſt run; eſpecially at thoſe places where they anſwer 
for the riſques the goods run while they are aboard the /ghters in their paſſage to 
the ſhip ; and only thoſe inſurers who ſigned the firſt policy, ſhould jointly run 
the riſque on the goods in the firſt lighter, and ſo on, according to the value :— 
for inſtance, A at Hamburgh cauſed, July the iſt, his brother B to get a 

policy of 10,000 marks made out on goods to be laden on board the 
Conſtantia, for Cadiz; and July the 8th another likewiſe for the ſame ſum 
by the broker C: it happened that the firſt lighter, bound aboard with goods to 
the value of fix thouſand marks, on July the 9th was loſt; which, according 
to the laws of Hamburgh, muſt fall proportionably upon all the inſurers who 
had ſigned the firſt policy ; thoſe on the ſecond contributing nothing to it: 
now ſhould all theſe goods, which were intended to have been ſhipped, have 
been for the account of the perſon living at Cadiz; and he had made his 
inſurance there; then according to the Spaniſh law thoſe who had firft under- 
wrote to the amount of 6,000 marks muſt alone have ra it, and all the 
other inſurers contribute nothing. 1 
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it is ſpecially forbidden to contract in the policy with a contrary clauſe. 
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5. Ix England, the inſurer's riſque does not commence on goods till they are 
aboard the ſhip; the accidents therefore which they are expoled to in the 
lighters do not concern them: nevertheleſs a difference ought to be made 
between inſurers who have underwrote under ſeveral dates; for ſuppoſe a 
perſon had goods to ſhip to the value of 2,000l.; on June "the 1ſt he ſent 
aboard ten bales marked M, No. 1 to 10, which had coſt 1,0001. ; and on that 
day he had inſurance done to that value under the general expreſſion of 
merchandiſe : on June the 15th he ſhipped ten bales more, M, No. 11 to 20, 
to the value allo of 1,000, and cauſed a like inſurance to be made : now on the 
bales 11 to 20 (perhaps from coming laſt aboard, and being ſtowed in a place 
ſubject to damage) ſome average was found at their unloading ; why ſhould 
the inſurers, who moſt evidently till the 15th of June run their riſque ſolely and 
ſeparately on No. 1 to 10, have any thing to do with what happened to No. 11 
to 20, ſhipped afterwards ?—Hence it may be remarked, that though it has 


been a cuſtom in London, to bring all the inſurers, who have ſigned at 


ſeparate times for the account of one and the ſame perſon, under the general 
expreſſion of merchandiſe, into one common riſque or average; yet /uch a 
cuſtom ought to be laid afide, as it ts palpably not founded in equity, conſidering 
the remarkable difference there may be in the beginning, and duration of 
the riſque, by goods being ſooner or later ſhipped and infured :—but wich 
reſpect to goods from abroad, the particular time of their having been ſhipped 
can very ſeldom be known; and therefore an inſurer would deſerve very 
little efteem, who, inſtead of making ſatisfaction for damages, ſhould pretend 
to demand of the inſured, in fuch caſe, what it is hardly poſſible for him to 
know. No inſurer ought to refuſe, when demanded, to admit a particular 
explanation of goods inſured under the general expreſſion of merchandiſe, 
when ſuch explanation is done only for the better underſtanding, or deter- 
mining the riſque, and with no ill defign. When inſurance upon the ſelF- 


ſame goods is made at different places, it is very material to know the 


difference of the laws and cuſtoms in force at thoſe parts, m order to make 
the proper explanations in cach policy. | 


6. Ir an inſurance be made under the general denomination of goods | 


and merchandiſes, or whatever the intereſt of the inſured might conſiſt in, 
nothing excepted; and it be found that the riſque is run on wool, flax, 


hemp, ſtock-fiſh, herrings, corn, ſeed; fugars, peas, beans, cheeſe, books, 


and papers, the infurers ſhall be free of damage under ten per cent. And 


But 
it infurance be made by policy on any of thoſe wares, and merchandiſes, 


expreſſing in the ſame, that the riſque ſhall be run thereon, then the inſurer 


ſhall ow * five of ge: under e per cent. Ordin. of Amt. 


7. Szz. ben den bend 1 e Dottoiery; Commencement of 
Voyage or Riſque, Commodity, Company, Concealment, Contribution, Damage, 
Eaſt-India Sſups, Free of. Average, General Average, Leakage, Lighter, 
"arvieuler Average, Periſhable: Commodities, Policy, Prior-Inſurance, Profubited 
OH) Goods, 
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Goods, Reſpondentua, Riſque, Ship or Ships, Ships of War, Stowage, Stranded, 


Valuation. 
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b; 8 ſigniſies corn the ſeed of any fruit. — Johnſ. Dict. It 
comprehends all ſorts of corn, and the ſeeds of divers plants: the 


ruit, or ſeed, growing in the ear. —Poſtl. Dif. 


2. SEE Commodity, Corn, Peaſe, Seed. 
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HE under-mentioned ſhip was, in March 1775, inſured in the uſual 
manner, at and from Liverpool to the Greenland Seas, during her 

ſlay and fiſhing there, and back to Liverpool :—meeting with damage in 
thoſe ſeas, ſhe returned to Liverpool ſooner than ſhe might otherwiſe have 
done; and being repaired, was ſent a ſecond time, the ſame ſeaſon, to the 
fiſhery : the ſame underwriters inſured her again; and it was agreed between 
the inſurers and inſured to refer to the deciſion of arbitrators, © whether the 
firſt policy included the whole riſque (the ſhip having come home by neceſſity 
to repair) and conſequently whether a return of premium ſhould be made on 
the /econd policy ?”—Or, © whether the inſurers ſhould keep the premium 
on both policies, and the two voyages be conſidered as diſtinct and ſeparate 
ri/ſques © The author of this work, being an inſurer on both policies, 
delivered to the arbitrators his reaſons, as follows ;—viz.—* At the under- 
writing of a Greenland ſhip, the inſurers have in contemplation how the 
voyage is circumſtanced and regulated, by the ſtat. 11 Geo. g. c. 38; which 
in ſ. 6. requires her to ſtay in the Greenland ſeas till the ioth of Auguſt, 
unleſs ſhe departs with the blubber or. fins of one whale, or * unleſs ſhe ſhall 
be forced, by ſome unavoidable accident or necgſſity, to depart ſooner :'— 
in which caſe, on delivering up the licence, the voyage is deemed to be 
ended, and the {hip entitled to the bounty; which has accordingly been paid 
to the owners of the Perſeverance, Capt. Smith (the ſhip in queſtion)— 
and {he brought home ſeals, and regularly entered and diſcharged 
them.—This termination of the voyage by the act of parliament, and the 
conſequent receipt of the bounty (without being obliged to go again and 
ſtay till the 10th of Auguſt) ought to be the rule between the aſſured and 
aſſurers: otherwiſe, what ſhall be deemed the termination of a Greenland 
voyage? for, m reality, moſt of the Greenland ſhips return from ſome 
neceſſity, or the danger of a longer ſtay ; ; and therefore few make all the 
advantage they wiſh for or might, were it not for ſuch danger and -the 
riſque of loſing the bounty : yet this not having made all the advantage 
that they might” is the only pretence made by che owners of the Perſeverance 
for — that the voyage was not ended by the * s firſt return home.— 
0 25 Suppoſe 


| } 


Suppoſe ſhe had und ſo early the firſt time as to have received the 


bounty, diſcharged her fiſh, repaired, gone a ſecond time to the ſeas, 
caught fiſh, returned a ſecond time, through ſome accident or e g 
diſcharged ſuch ſecond cargo, repaired ſpeedily, and gone, and returned, 

like manner a third time, and at laſt been totally oft: would it be all one 
voyage? and if it be not limited to her ii return home, to which ſhall it be 
limited ?2—would it be reaſonable that the underwriters ſhould pay, on each 
of her voyages, averages, perhaps of go or 40 per cent. and on the laſt a 
total loſs, and all for one premium? whilſt the aſſured were (through thoſe 


very accidents) gaining the bounty, repeatedly bringing home fiſh, and 


expoling the {hip an unlimited time to conſtant danger (under pretence of 
making all the advantages they could) till finally loſt, to the amount of 200l. 
per cent. or more, it might be, in ſuch manner, to the damage of the inſurers 
on the i If this plea of returning to refit (diſcharging fiſh, ſecuring the 


bounty, going out a ſecond and a third time) were allowed, it would be an 


encouragement for every ſhip, on very ſlight pretences of being leaky, &c. to 
run home for ſuch beneficial purpoſes, and make two or three advantageous 
voyages, for a ſingle premium, without any limitation of the inſurers riſque. 
—The end of the voyage is clearly deſcribed in the policy to be the ſhip's 
arrival from the Greenland ſeas back to her port: — tis no matter in what 
condition ſhe arrives: —if ſhe has been at the ſeas, endeavoured to catch 
fiſh there, returned to her port, and ended the voyage, within the meaning 
of the legiſlature, ſo as to be entitled to the bounty, the voyage is ended as 
to the inſurers.” The arbitrators determined in conformity with this opinion. 


2. A slr being inſured /rom the Greenland ſeas, or Davis's Streights, 
the riſque commences from the time that her fiſhing ends: “ turba 18 merca- 


torum Amſterdammenſium afhrmabat; reditum incipere, poſtquam finita erat 


piſcatio, et de eo inter partes ſatis conveniebat. —Bynkerſhoek, Quaſl. jur. priv. 
L. e 


3. By Stat. 11 Geo. g. c. 38. f. 1. Any perſon or perſons may for and 
during 15 years, from the 25th of December 1771, import whale fins, oil or 
blubber of whales, ſeal oil, ſeal ſkins, or any other produce of ſeals, or 
other fiſh or creatures taken or caught in the ſaid Greenland ſeas, or Davis's 
Streights, in Britiſh ſhips, without paying any cuſtom, ſubſidy, or other duty 
for the ſame.——S. g. On the return of ſuch ſhip to the port to which the 
maſter and mate declared, on oath, their intention to return, and conforming 


to the particulars required by this aft, payment ſhall be made to the maſter 


or owners, or to his or their aſſigns (by the receiver-general of the cuſtoms) 
of the bounty following; viz. for every ſuch ſhip as ſhall proceed on the 
ſaid fiſhery, from the 25th of December 1771, to the 25th of December 1776, 
40s. per ton; from the 25th of December 1776, to the 25th of December 1781, 
308. per ton; and from the 25th of December 1781, to the 25th of December 
1786, 20s. per ton. S. 6. Not unleſs ſuch ſhip ſhall fail on or before the 
10th of April in each year, and ſhall continue with her crew in the Greenland 
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ſeas, or Davis's Streights, or the adjacent ſeas, diligently endeavouring to 
catch whales, &c. and ſhall not depart from thence before the 10th of 
Auguſt then following, unleſs ſuch ſhip ſhall be laden with the blubber and 
fins of one whale, caught before that time; or ſhall be forced by ſome 
unavoidable accident or neceſſity, to depart ſooner from thoſe ſeas. 8. 10. 
Ships under the burthen of 200 tons ſhall be entitled to the ſaid bounty. 
S. 11. No ſhip, above the burthen of 400 tons, ſhall be entitled to a larger 
bounty than a {ſhip of 400 tons would be entitled to. S. 13. Owners 
may inſure the bounty which they would be entitled to upon the return of 
ſuch ſhip. S. 14. Every ſhip built or fitted out in any of his majeſty's 
dominions in America, not being more than two years old from the firſt 

building, that proceeds from any port in his majeſty's American dominions 
on the fiſhery aforeſaid, manned and navigated as by the laws now in force 
is direfted ;——S. 15. On the arrival of ſuch ſhip at a port in Great-Britain, 
from the Greenland ſeas, or Davis's Streights, where they ſhall unload, the 
proper officers of the cuſtoms of ſuch port ſhall proceed and pay the bounty 
in ſuch manner as is herein before directed concerning Britiſh ſhips. 
S. 16. And all ſhips that ſhall be fitted out in America, ſhall fail on or before 
the 1ſt of May, and ſhall not depart or leave Davis's Streights, or Greenland, 
and ſeas adjacent, before the 2oth of Auguſt, unleſs ſuch ſhip ſhall be laden 
with the blubber and fins of one whale, caught before that time, or ſhould 


meet with any unavoidable accident, ſo as to endanger the lives of the 
ſhip's crew. 


4. SEE Bounty, Damage, Fiſheries, Ireland. 
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SEE Abandonment, Inſurance, Inſurer, Owner, Reinſurance. 
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1. PoLicy, at Hamburgh, on Ship. 


| E aſſurers here underwritten aſſure, every one for himſelf and his heirs, to 
the ſums ſigned by us underneath, upon the receipt of 


premium upon the the hull 


of the ſhip, her maſts, ſails, anchors, guns, ammunition, proviſions, and all other utenſils 


and appurtenances, called commanded by 


as maſter, or by any other: bound for | 
which with our conſent is valued at Pray God ſend her in ſafety! We 
take upon ourſelves the danger and riſque of all manner of damage and misfortunes, 
that may befall or happen to this the hull of the ſhip, in the 
whole or in part, during this preſent voyage, by any accident whatſoever, whether by 
perils of the ſea, ſtorms and tempeſts, ſhipwreck, running aſhore, being ſailed over, 
fire, careleſſneſs, and ſteering a wrong courſe, arreſts and reſtraints of kings, princes, and 
republicks, being taken and carried in by enemies, repriſals and confiſcation, violent 
plunderings of privateers or pirates, neglef and malice of the captain or his mariners, or by 
any other accident or occaſion, whether they can be thought or not: for we put ourſelves 
entirely in the place and ſtead of | to keep him free and 
harmleſs from all damage.—And this riſque begins from the day and hour that the ſhip 
takes in any part of her cargo or her ballaſt, i! ſhe is arrived at 
and her whole loading is diſcharged there.—We farther agree, promiſe, and engage, all 
and each of us in particular, that we will well and truly pay the reſpettive ſums by us 
ſubſcribed hereunto, or ſuch part thereof as will make full amends to the aſſured for his 
loſs, and the extra expences he has been at, in caſe any misfortune or damage ſhould 


| befall the ſaid hull of the ſhip, either by any of the means before ſpecified, or in any other 


manner or ſhape whatever, and to make ſuch payment within two months after regular 
notice has been given by the aſſured of the unhappy accident, and requiſite proofs 
exhibited of the damage ſuffered thereby.—And we accordingly ſubmit ourſelves to the 
ordinance relating to aſſurances and averages of this city of Hamburgh, in all the claufes 


and conditions, whether printed, or added in writing, which latter are equally valid, as 


the printed ones, if not preferable to them. For which we bind our goods and chattles, 
without fraud or deceit. Thus concluded by 


Sworn-broker. 
Hamburgh, the 


2. PoLicy 
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2. policy at Hamburgh, for Money lent at Bottomry on a Ship, or Good, 
and Ffreaght. 


E the underwritten aſſurers, for ourſelves and our heirs, aſſure unto 

cach of us for the ſum underwrote by him hereunto, upon the receipt of 
premium, upon bottomry money, which he has advanced on the bottom of the ſhip (or 
upon goods, and likewiſe the freight, ſhipped on board of the ſhip) called the 

whereof or any other, is maſter, from 

to where ſhe is to unload and diſcharge her cargo. Pray God conduct 
her in ſafety! We take upon ourſelves the danger and riſque of all accidents and misfor- 
tunes, which may befal or happen to this ſhip [or theſe goods] to the whole or part 
thereof, in any ſhape whatſoever, during this preſent voyage ; whether it be by perils 
of the ſea, ſtorms and tempeſts, ſhipwreck, running aſhore, being ſailed over, fire, 
careleſſneſs, and ſteering wrong courſes, arreſts and reſtraints of kings, princes, or repub- 
licks, being taken and carried in by enemies, repriſals and conhſcations, forcible plundering 
of privateers or pirates, miſtakes or bad condutt of the maſter and his mariners, and by any 
manner of accident, whether to be imagined or not, from the day or hour that this ſhip 
did begin to take it's cargo or ballaſt on board | or that the goods, on which the money | 


is lent, are carried from the ſhore on board of | tall it is 
arrived at and has there diſcharged her whole cargo. We put ourſelves 
entirely in the place and ſtead of to keep him harmleſs from any los ; 


and we promiſe, in caſe any misfortune or damage ſhould happen to this ſhip, or theſe 
goods the money is lent upon, or to the freight, by the above-mentioned, or any other 
manner and means, that we will pay to the ſums by us reſpettively 
underwrote hereunto, or ſuch part thereof as ſhall be ſufficient entirely to indemnify him, 
with all his extraordinary expences, within two months after due notice has been given, 
and the requiſite proofs exhibited of the loſs or damage, and this fairly and juſtly without 
auy contradiction. We accordingly ſubmit ourſelves to, &c. 


3. Policy at Hamburgh, on the Life of a Perſon. 


E the underwritten, for us and our heirs, aſſure unto | each 
of us the ſum by us ſigned hereunderneath, at per cent. premium, 
on the life of the perſon of ſailing as | on board 
of the ſhip called the bound from to 


or, in caſe this ſhip ſhould be loſt, which God forbid! and this perſon happened to be 
ſaved, then on any other ſhip, aboard whereof he ſhall embark himſelf, or even if he was 
to purſue his journey by land. Pray God grant him a ſafe paſſage! We take upon 
ourſelves the hazard and riſque of this perſon, whether he loſes his life and dies in a natural 
way or by any violent or other means whatever, during the preſent voyage, from the 
time he goes on board, until his fafe arrival at the place he is bound to, and is landed 
again alive on ſhore from on board. We engage, if this perſon dies a natural death during 
the voyage, or before he is landed on ſhore from on board after his arrival, or before he 
arrives at that place either by water or by land, that we will then pay to his heirs, or to 
the bearer of this policy, the reſpective ſums by each of us here underwrote without delay. 
We accordingly ſubmit ourſelves to, &c. 


4- 82 Bottomry Hire, Lives, Ordinance. 
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HAND-IN-HAND FIRE-OFFICE. 


1. HE conſtitution of this ſociety will appear by the following 4 

of the Deed of Settlement of the Amicable Contribultonſhip, or land- 
in-Hand Fire-Oftice.” —vzz. 1. Twenty-four directors for managing the 
affairs of the office, are to be choſen out of the members or perſons mlured, 
by balloting ; twelve to live eaſtward, and twelve weſtward of Fleet and 
Holborn bridges ; eight new ones to be choſen every year, on the three days 
immediately preceding the general-meeting in November, for three years, 
and the eight who go out are not to be choſen again till the end of one year. 
2. The directors are to have no ſalary, ſtipend, or gratuity ; five of them 
to make a board, except in lending money, chuling and diſplacing ſervants, 
and making bye-laws, which muſt not be contradictory to the conſtitution 
eſtabliſhed by the orders of general-meetings, and are to be read three 
ſucceſſive board days, all the directors having notice to attend. 3. No 
perſon ſerving the office in the way of his trade, or being a debtor thereto, 
is capable of being a director. 4. Every perſon choſen a director is to 
prove himſelf qualified, that is, inſured in the office, before he acts. 
3. Such directors as refuſe or neglect to act for one calendar month, to be 
diſplaced by the acting directors, and others choſen in their room. 
6. Servants of the office are not to intermeddle in the choice of directors. 
7. The directors are to chuſe truſtees from among themſelves, to execute 


policies, and take ſecurities in their names, who are to be indemnified in 


performing all lawful acts in the execution of their truſts, and not to be 
charged with each other's acts and defaults. 8. When but two remain in 
any truſt, new ones are to be choſen: they are to take ſecurity from the 
treaſurers.—9. The lawful acts of the directors and truſtees bind all the 
members of the contributionſhip. 10. The directors may lend any ſum or 
purchaſe on parliamentary ſecurity : in caſe of a loſs or damage by fire, may 
rebuild or repair, ſo that they expend no more than the ſum infured.—— 
11. Orders of the board of directors are not to be valid until they are 
confirmed by the next, except for the payment of loſſes and the common 
charges of the office. 12. Any director may enter his diſſent from the 
proceedings or reſolutions of the board of directors, in the minute-book, 
giving his reaſons. ——13. The directors meet at the office in Angel-Court, on 
Snow-Hill, every Tueſday at four in the afternoon. 
ing of the members 1s to be held twice a year, in May and November, when 
the accounts are to be ſtated, not exceeding ten days after the firſt Thurſday 
in each; or oftener if called by five directors, or any number of perſons 
inſured to the value of ten thouſand pounds : notice of which, fourteen days 
before, is to be publiſhed in the London Gazette.——15. The general- 
meetings are to be held in the city of London, and to continue not leſs 
than an hour after the chairman is choſen: if not leſs than forty-eight 
members are preſent, they have power to make any alterations and additions 


to the laws of this ſociety. 16. The orders and reſolutions of one general- 


3 W meeting 


14. A general-meet- 
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270 HAND-IN- HAND FIRE- OFFICE. 


meeting muſt be confirmed by another, and enrolled in chancery. 
perſon becomes a member on being inſured in this office. 


17. A 


18. The 
inſurance commences on paying the premium and depoſit, and ſigning the 


accuſtomed covenant. 19. The hremium is at the rate of two ſhillings 
per cent. and the depojit, of ten ſhillings per cent. on brick houſes, and of 
double thoſe ſums on imber houſes within London and Weſtminſter, and five 
computed miles from the ſame, for a term not exceeding /even years :—brick 
houſes beyond five, and fo far as twenty computed miles from the ſaid cities, 
are to pay three ſhillings, and timber houſes fix ſhillings per cent. premium: 
and beyond twenty, ſo far as ttzrty computed miles from the ſaid cities, being 
the limits of inſurance by this office, brick houſes are to pay four ſhillings, 
and timber houſes eight ſhillings per cent. premium; the depoſit being the 
ſame :—thatched houſes, houſes uſed for the refining of ſugar, diſtil-houſes, 
houſes uſed for the baking of biſcuits, glaſs-houſes, turpentine-houſes, and 
windmills, are to pay eight ſhillings per cent. premium, and twenty ſhillings 
depoſit :—brick buildings not above one hundred yards from the Thames, 
from Iron-Gate to Limehouſe-Dock on the north ; and from Battle-Bridge 
to Cuckold's-Point on the ſouth-ſide, are to pay a premium of fix, and a 
depoſit of thirty ſhillings; and timber a premium of eight, and a depoſit of 
forty ſhillings per cent. : brick buildings not above ten feet diſtant from thole 
oppoſite to them, are to pay a premium of four, and a depoſit of twenty 
ſhillings ; and timber a premium of fix, and a depoſit of thirty ſhillings per 
cent. :—houſes with fronts and party walls of brick or ſtone are to be 
accounted brick, and thoſe which have not ſuch fronts and party walls, to 
be accounted timber houſes ; and houſes of brick and timber are to be deter- 
mined by the directors on the report of the ſurveyor :—houles ſo ſoon as 
tiled in, may be inſured. 20. Policies expire at fix of the clock in the 
evening of that day /even years on which they are dated: the charge of each 
policy is to be two-pence more than the ſtamp-duty, and the charge of each 
entry of inſurance is ſixpence.— 21. On the expiration of the property in 
any houſe or houles inſured, the perſon inſured may ſettle their account, and 
receive what depoſit 1s due to them from the office, and on failure thereof, 
ſuch houſe or houſes may be inſured by whoever is Bee of the property. 
22. On a member's death no advantage is to be taken of ſurvivorſhip, 
but the intereſt to continue to the executors, adminiſtrators, and alligns, of the 
perſon inſured ——23. Any number of contiguous houſes may be inſured in 
a policy, provided the value of them exceed not eiglit hundred pounds. 
24. The members have the liberty of inſpecting and examining all the books 
and papers of the office; and are to pay towards lofſes in proportion to their 
inſurance, not exceeding ten {ſhillings per cent. on brick, and double on 
timber houſes, more than their money depoſited. 25. On any members 
exception to the rate of a contribution, the next general-meeting 1s to 
determine concerning the ſame.——26. If any inſurance by the ſame perſon 
or perſons, is ſubſiſting in this and in any other office at the ſame time, the 
inſurance in this becomes void, unleſs allowed by the board of directors, and 
their conſent indorſed on the back of the policy.——27. Aſignments of 


policies 
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policies are to be entered in the office within ſorty-two days aſter they are 
executed, or elle the aſſignee to have no beneſit thereby. 28. The 
members are to certify loſſes forthwith to the board of directors, and ſuch 
loſſes and damages as are not claimed in three months aſter a fire, are not to 
be allowed without the conſent of a general-meeting. 29. Loſles are to 
be paid at the end of ſixty days from the time of the claim of the loſs 
made at the board. 30. The workman employed to eſtimate a loſs or 
damage ſhall be obliged to build or repair according to his eſtimate, if the 
member ſuſlaining the loſs or damage ſhall refuſe to take the money it is thus 
valued at. 31. It any one loſs requires a contribution of ten ſhillings 
per cent. on brick, and double on timber houſes more than the depoſit at firſt 
paid, any member paying the ſame and remitting the depoſit, may ſurrender 


the policy and be diſcharged the fociety.——32. The damage to painting is 


— 


to be made good, at not more than three ſhillings a yard; nor is more 
than thirty pounds to be allowed for any chimney-piece. 


2. Set Equitable Society, Fire, Society, Union Fire-Office, Weſtminſter 
Fire-Office. 
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15 M TH OD of ſtating a particular average on hemp: z. 


Suppoſe the amount of the prime coſt and charges, at Peterſburg, per invoice, of 120 

bundles of clean hemp, weight 6,300 poods, to be - - = - rubles 10,000 
Making at 44d. per ruble - - - > -. - - - » £1,833 6 8 
JJ!!! 25 14 10 
Premium of inſurance on 1, 930l. at 33 guineas per cent.. =- - 70 18 6 


The whole intereſi ii —— £ 1.930 6 o 


Suppoſe the ſame had arrived found and undamaged, and would have rendered at market 


(according to the uſual e/{:mation of 63 poods to a ton) 100 tons at 281. £2,800 0 o 
Dedutt diſcount for ready money, 22 per cent.. 70 0 0 


* 


| | 2,730 0 0 
Dedutt for refuſe gend 16 0 0 


. | | 8,715 0 © 
Dedutt alſo charges of freight, cuſtoms, Ruſſia dues, lighterage, landing, 


omecers, eren 683 0.0 


Net proceed if undamaged VVV - £2,030 0 O 


But, the fark having: arrived in part damaged, ſold as follows, 


Sound hemp, 50 tons at 28]. JJ - 1, 400 


oO o 
Much damaged, 3o ditto, at 1gl. - - - - - - - - 450 0 0 
0 o 


Little damaged, 22 ditto, at 28uuL.wm. - - - - 680 


Weighed, wet and dry, 102 tons - = = £2,400 o O 


um = 
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brought over, {2,400 © 
Dedut diſcount 23 per cent. for ready money 60 o 


| 2 349 0 
Dedutt alſo freight and ordinary charges (as before) - - - 685 o o. 


Extra charges, in conſequence of the damage and public ſale 20 o o 


703... 0:0. 
From which deduct the abatement of duties on the damaged hemp, 
upp... 8 40 0 0 
| 6065 o 
Net produce of the lound and damaged - - - - - - - - - - £1,675 o 
The lo ii on tm nts SES 6066 8: 1: 515 ES: 
nnn :P ĩ ↄ IRIS EC „ 


Then, if 2, gol. loſe g55l.—1,930l. will loſe 3371. 10s. ; which is 171. gs. 8d. per cent. to 
be paid by the inſurers. 


2. REMarks.—Very few averages on hemp are fairly or truly adjuſted. 
— There is generally ſome reſuſe among a cargo, even when the ſea has 
not. waſhed over the ſhip ; therefore an exact enquiry is abſolutely neceſſary 
to know whether this refuſe was not partly bad before it was put on board; 
as likewiſe, whether at the time of unloading there appeared any plain 
marks of the ſea water on the bundles, before they were opened and 
mixed together. ln proportion to the real damage which the hemp has 
ſullered, there muſt be an creaſe of weight, by the water which it has 
imbibed ; inſomuch that I have often ſeen erroneous adjuſtments made and 
ſigned by underwriters from 5 to 10 per cent. and ſometimes more, in their 
wrong: when, upon a fair ſtate of the damage, it would not have amounted 
to 5 per cent.; in which caſe, the inſurers are free from average on hemp, by 
the policy :——as for inſtance ; an eſtzmatzon of 63 poods per ton (which is 
ſeldom juſt) is made from the Peterſburg weight of a quantity of hemp, at 
50. tons; which, if landed ſound, are ſtated to produce at market, net, 1,000). 
But the whole quantity which was ſhipped, when landed wet and damaged, 
really weighs but 49 tons; which produce net 920]. and a loſs is demanded 
of Sol. or 81. per cent. on 1,000].—Now, in truth, there was an increaſe of 
weight by water, ſuppole, at the leaſt, of one ton; the original weight, if 
landed dry and found, could, therefore, have been but 48 tons; which would 
have produced only 960l. and the real loſs thereupon was but 4ol; which is 
not 5 per cent. (without mentioning the deduction which ought to be made 


for the original refuſe) and conſequently no average ought to be paid by 
the inſurers. - - - | 8 8 e #0 


. Sr Abatement, Average, Certificate, Commodity, Damage, Duties, 
Eflimate, Goods, Intereſt, Market, Peryſhable-Commodities, Riſque. - | 
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H-ER A INGE4FISHERY:. 


1. D Stat. 11 Geo. 3. c. 31. f. 1.—For the encouragement of the white 
herring-fiſhery, a bounty of thirty ſhillings per ton ſhall be paid 
annually, to the owner or owners of all decked veſſels from twenty to eighty 
tons burthen, for ſeven years, from the 22d of October 1771, and to the end 
of the then next enſuing ſeſſion of parliament. —S. 2. For every veſſel oz 
veſſels proceeding from any port of Great-Britain, and for all other veſſels 
which ſhall take their departure from any port of Scotland. S. 3. The 
maſter and owners of ſuch buſs or veſſel ſhall take out their licence from the 
collector and comptroller of the port where ſuch buſs or veſſel was fitted out 
for that voyage. S. 4. Every ſuch buſs or veſſel ſhall be decked, built in 
Great-Britain, after the firſt day of January, one thouſand ſeven hundred and 
ſixty, and ſhall proceed reſpettively, manned, furniſhed, and accoutred, either 
to Yarmouth, in the county of Norfolk; Whitehaven, in the county of 
Cumberland ; Leith, in the county of Edinburgh; Inverneſs, in the county 
of Inverneſs; or to Braſſey Sound, in Shetland; Campbletown, or Oban, in 
Argyleſhire; or Kirkwall, in Orkney; and be at the rendezvous of the ſaid 
fiſhery there on or before the 22d day of June, and ſhall not ſhoot or wet 
their nets before the twenty- fourth day of the ſaid month of June, and ſhall 


continue fiſhing to the twelfth day of October; or ſhall proceed to Yarmouth, 


in the county of Norfolk; Whitehaven, in the county of Cumberland; Leith, 
in the county of Edinburgh; Inverneſs, in the county of Inverneſs; or to 
Braſſey Sound, in Shetland; Campbletown, or Oban, in Argyleſhire; or 
Kirkwall, in Orkney; and to be at the rendezvous of the ſaid fiſheries on or 
before the firſt day of October, and ſhall continue ſiſhing to the eleventh day 
of January following, unleſs they ſhall have ſooner completed their loading 
of fiſh. S. 6. Every ſuch veſſel of twenty tons, ſhall have on board not 
leſs than ſix men; and one for every five tons which ſhe ſhall exceed twenty 
tons.——S. 7. On the return of ſuch veſſel into any port of Great-Britain 
for her diſcharge, and conforming to all particulars required by this act, 
payment to be made to the owner or owners, or to his or their aſſigns, by the 
receiver-general of the cuſtoms or exciſe, as the caſe ſhall happen, the ſum 
of thirty ſhillings per ton.——S.: 9. Provided that ſuch buſſes or veſſels did 
really and bona fide take their departure for ſuch reſpettive places of 
rendezvous, or one of them, at leaſt five days before the reſpective days 
herein before named and appointed for the veſſels employed in the ſaid 


hſheries, to be at ſuch reſpective places of rendezvous, although they ſhould 
not arrive there. 


S. 11. All and every perſon or perſons employed in the 
laid fiſheries, may fiſh in any part of the Britiſh ſeas, and ſhall have and 
exerciſe the free uſe of all ports, harbours, ſhores, and forelands in Great- 
Britain or the iſlands belonging, without paying any foreland or other dues. 

2. SEE Bounty, Fiſh, Fiſheries, Greenland. 


3 X 


HOSTAGE. 


CCC 


1. ASE. — This was an action brought by the captain of a French privateer 
againſt the captain of an Engliſh ſhip, called the Syren, for the 

ranſom of the Syren, which had been taken by the French privateer :—it was 
tried before Lord Mansheld at Guildhall, at the fittings after Eaſter Term 1765 : 
and there was a ſpecial caſe ſtated, for the opinion of this court: the material 
ſubſtance of this caſe is, the taking of this ſhip bythe French, in a time of open 
war; that the Engliſh captain was a natural born ſubje& of Great-Britain ; and 
the French captain, a natural born ſubje& of France; that the ſhip was taken 
in Auguſt 1762, and ranſomed, and a ranſom bill given for goo piſtoles (which 
are equivalent to 2361.) and that his mate Joſeph Bell, who died in priſon, was 
given as a hoſtage. Mr. Chambers, for the plaintiff: this is not an illegal 
contract with an enemy; but a tranſaction ariſing from an act of hoſtility: a 
captive may redeem his life by a ranſom; and money actually paid down, or a 
promiſe of money to be paid in future, are equally allowable: it mollifies the 
rigour of conqueſt: it is a caſe of neceſſity: the victor might, otherwiſe, even kill 
his captive: the contract did not become extinct by the death of the hoſtage: the 
giving of a hoſtage is a collateral contract: a hoſtage is not an equivalent, but a 
collateral ſecurity: it is only ſtrengthening the obligation by giving a pledge; 
but giving a pledge does not diſcharge the debt.—Yelv. 178. Sir Fo. Ratciſſe 
v. Davis.—2 Strange 919. The South-Sea Company v. Duncombe.—2 Salk, 
522. Digeſt, lib. 20. title 5. lex. g Mr. Dunning for the defendant : this 
is an action of the firſt impreſſion; no ſuch action has ever been brought, 
though the cafe muſt be frequent; nor does a reciprocal action lie in other 
nations: no ſuch contract as this is, can, of itſelf, ſupport an action: it is 
void, from the nature of the contracting parties: the plaintiff is under an 
incapacity of either contracting, or ſuing; not indeed as an alien generally, 
but as an alien enemy: if he ſued merely as an alien, it ſhould have been 
taken in time, and pleaded in abatement; but this plaintiff was an alien 
enemy, there fore no ſuit could have been maintained between the parties, at 
the time of making the contract; nor could any ſuit have been maintained 
between the parties, at the time of the breach of the contract; and a perſonal 
action once ſuſpended is gone for ever: here is a fundamental radical defect: 
no action could accrue upon a contract made with an alien enemy, in time of 
actual open war: this contract being ſo ſecured by a hoſtage, the ranſom- bill 
is not an independant ſubſtantive agreement; but relative to the hoſtage: 
the hoſtage himſelf is not bound to pay the ranſom, although he has ſigned 
the paper; it is the captain only, who obliges himſelf and his owners: this 
obligation, if not obtained by what is ſtrittly called dureſſe, was at leaſt not 
voluntarily entered into; if the captain could thus bind himſelf, his ſhip and 
owners, What need could there be of hoſtage ? the hoſtage therefore is a 
ſecurity, and the principal, if not the only ſecurity: he ſaid, it aſtoniſhed him, 


| _ that all foreign writers (except Grotius and Fuffendorff) are ſilent upon this 
| ſubject; 
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ſubje& ; and they do not ſay much about it: but Molloy, b. 1. c. 8. ſ. 7. ſays, 
« that if hoſtages are taken, he that gives them is freed from hl faith; for that 

in receiving hoſtages, he that receives them hath relinquiſhed from the 

aſſurance which he had in the faith of him that gave them :” an action upon a 

ranſom-bill was never attempted even in the court of admiralty; nor will it lie 

in France: but he admitted, that actions had been brought in the admiralty, 

by the hoſtage againſt the owners who refuſed to ranſom him; and he thought 

that ſuch an action would he even in this court; but that would not be 

material in the preſent caſe. Reply: the hoſtage is not the principal 

ſecurity; but collateral, and not the ſubje& matter of the contract: for which 

he cited Zouch, Grotius, and other authorities: but, if the hoſtage were the 

principal ſecurity, yet his death does not diſcharge the debt: Molloy b. 1. 

c. 8. relates to public hoſtages, upon leagues and treaties : beſides, other 
opinions are againſt him. Ulterius concilium. Mr. Blackſtone, who was 
to have argued for the defendant, upon a ſecond argument, now ſaid, he had 
made enquiries abroad, and had anſwers from ſeveral very eminent lawyers of 
France and Holland, © that ſuch an attion had been allowed, and upon 
principles that could not be diſputed;“ therefore he did not chuſe to argue it: 
for the only objection which ſeemed to weigh upon the former argument, was, 
* that ſuch an action would not lie in the other countries of Europe. 
Lord Mansfield ſaid, the court were all of the ſame opinion. 
were a few other actions of the ſame kind depending; but upon this judgment 
(which gave univerſal ſatisfattion) the ranſoms were paid.—Per curiam, 
unanimouſly ; let there be judgment for the plaintiff. (See Puffendorf}, lib. 8. 
c. 7. ſect. 14. and Grotius, lib. g. c. 13. De fide privata in bello.)—g Burr. 
1734. Mich. 6 Geo. 3.—R:ord v. Bettenham, 


2. SEE Bann Ranſom. 
„%% oe 


1 17 ſhall not be permitted to the ſubjects of the king of Great- 


Britain, and the inhabitants of the kingdoms and countries under his 
obedience, or to the inhabitants and ſubjetts of the United-Provinces, 
to do or offer any hoſtility or violence to each other, either by land or by 
ſea, upon any pretence or colour whatſoever; and conſequently it ſhall not 
be lawful for the ſaid ſubjects or inhabitants to get commiſſions or letters of 
repriſal from any prince or ſtate with whom either of the confederates is at 


or damnify the ſubjects of either party. Neither ſhall it be lawful for any 
foreign private men of war, who are not ſubject to one or the other party, 
having commiſſions from any other prince or ſtate, to equip their ſhips in the 
harbours of either of the aforeſaid parties, or to ſell or ranſom their prizes, 
or any other way to truck, as well the ſhips and goods, as any other lading 


Whatſoever. And it ſhall not be lawful for them to buy any victuals, but 


what ſhall be neceſſary to bring them to the next port of that prince, from 
h | whom 


N. B. There 


difference or in open war, and much leſs by virtue of thoſe letters to moleſt 
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whom they obtained their ſaid commiſſions. And if perchance any of the 
ſubjects of the ſaid king of Great-Britain, or of the ſaid States-Genera], 
ſhall buy, or get to themſelves by truck, or any other way, ſuch ſhips or 
goods which have been taken from the ſubjetts of the one or the other party, 
in ſuch caſe the ſaid ſubjects ſhall be bound to reſtore the ſaid ſhip or goods 
to the proprietors without any delay, and without any compenſation or 
reimburſement of money paid or promiſed for the ſame ; provided that they 
make it appear before the council of the ſaid king of Great-Britain, or 
before the States-General, that they are the right owners or proprietors of 
them. Juſtice ſhall be rendered, and fatisfattion given to all perſons 
concerned, by all ſuch who have committed any thing contrary to this treaty, 
by land or ſea, or other waters, in any part of Europe, or any places 
within the Streights, or in America, or in any lands, iſlands, ſeas, creeks, 
bays, rivers, or in any places on this ſide the Cape of Good Hope, within 
twelve months' ſpace after juſtice ſhall be demanded; and in all places 
whatſoever on the other fide of the Cape (as hath been above ſaid) within 
eighteen months next enſuing after demand of juſtice ſhall be made in manner 
aforeſaid. But in caſe the offenders againſt this do not appear and ſubmit 
themſelves to judgment, and give ſatisfaction within the reſpective times 
above expreſſed, proportionably to the diſtance of the places, they ſhall be 
declared enemies of both parties, and their eſtates, goods, and revenues 
whatſoever, ſhall be confiſcated for the due and full ſatisfaction of the injuries 
and wrongs by them offered; and their perſons alſo, when they come within 
the dominions of either party, ſhall be liable unto ſuch puniſhments, as every 
one ſhall deſerve for his reſpective offences. Treaty with ee 1667. 


2. Tur ſubjects and inhabitants of the kingdoms, provinces, and dominions, 
of each of their royal majeſties, ſhall exerciſe no acts of hoſtility and violence 
againſt each other, either by ſea or land, or in rivers, ſtreams, ports, or 
havens, under any colour or pretence whatſoever ; ſo that the ſubjects of 
either party ſhall receive no patent, common, or inſtruction, for arming and 
acting at ſea as privateers, nor letters of repriſal, as they are called, from 
any princes or ſtates which are enemies to one fide or the other; nor by 
virtue or under colour of ſuch patents, commiſſions, or repriſals, ſhall they 
diſturb, infeſt, or any way prejudice or damage the aforeſaid ſubje&s and 
inhabitants of the queen of Great-Britain, or of the moſt chriſtian king; 
neither ſhall they arm ſhips in ſuch manner as is above ſaid, or go out to ſea 
therewith. To which end, as often as it is required by either fide; ſtrict 
and expreſs prohibition ſhall be renewed and'publiſhed in all the regions, 
dommions, and territories, of each party whereſoever, that no one ſhall in 
any . wiſe uſe ſuch commiſſions or letters of repriſal, under the ſevereſt 
puniſhment that can be inflicted on the tranſgreſſors, beſides reſtitution and 
full ſatisfaction to be given to thoſe to whom they have done any damage; 
neither ſhall any /ztters of repriſal be hereafter granted on either fide by the 
ſaid confederates, to the detriment or diſadvantage | of the lubjetts of the 
other, except in ſuch. caſe only as juſtice is denied or delayed; to which 


out; | denial 
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”f 4 
denial or delay cledi ſhall not be given, unleſs the petition of the perſon, 
who defires the ſaid letters of repriſal, be communicated to the miniſter 
reſiding there on the part of the prince againſt whoſe ſubjetts they are to be 
granted, that within the ſpace of four months, or ſooner if poſſible, he may 


evince the contrary, or procure the performance of what is due to jullice. 
— Treaty with France, 1719. 


g. Set Capture, Commiſſion of Marque, Enemy, Letter of Marque. 
Neutral Ship or Property, Privateer, Prize, Seizure, War. 


H r r OT HR MAT I ON. 


ASE.—Adjudged, That where a maſter pawns a ſhip at ſea, the 
admuralty hath a juriſdiction; and note, he may pawn to relieve the 
ſhip in extremity, for he being conſtituted maſter of the ſhip, hath implicitly 
a power to preſerve it in caſes of danger; but he cannot pawn it for his own 
debt, becauſe he has neither a property or power for that purpoſe ; and if 
the admiralty ſhould confirm an hypothecation of that nature, a prohibition 


ſhall be granted. —g Salk. 23, 24. Hil. 13. Will. 3.— King v. Ferry. 


2. CASE. — Prohibition was granted to ſtay a ſuit in the admiralty, againſt 
a ſhip hypothecated by the maſter of it for an anchor, cable, &c.': firſt, becauſe 
it does not appear in this caſe, that this ſhip was in voyage when ſhe became in 
diſtreſs for want of an'anchor, &c. and at the time of the contract: ſecondly, 
there was no hypothecation here, as there was in the cafe cited; and where 
there is an hypothecation, if the admiralty ſhould be prohibited to proceed, 
the party would be without remedy ; | for no ſuit can be againſt the ſhip at 
common law upon it: now it is true, that by the maritime Iaw every 
contract with the maſter of a ſhip implies an hypothecation ; but it is other- 
wiſe by the law of England : therefore this being a contratt made with the 
maſter upon the land, it is the common caſe; the admiralty cannot have 
cognizance of ſuch a ſuit, and therefore a prohibition was granted.— 
Raym. 805. Mich. 1. Ann.— Tuſtin v. Ballam. 

3. Cass.—Holt, C. J. ſaid, the caſe of Coſſart and Lawdſley was the 
ſame as this; and there, on a demurrer to a declaration in a prohibition, a 
conſultation was awarded by the whole court. When an hypothecation 1s 
made either for money to buy neceſſdxies, or for neceſſaries for the ſhip in 
a voyage, the court of admiralty have a juriſdiction, for the party has no 
other remedy ; we cannot give him any remedy againſt the ſhip, and if the 
{uit there ſhould not be allowed, the maſter will have no credit to take up 


neceſſaries for the uſe of the ſhip. Powel, Juſtice, of the ſame opinion: the 


original matter is conuſable in that court, and the hypothecation upon land 
is of neceſſity; for it muſt be done in port, and cannot be done upon the 


lex, and the D has 1 no remedy but by the maritime law. Holt, C. J. 
3 * ſaid, 
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ſaid, no maſter of a ſhip can have credit abroad but upon ſecurity by 
hypothecation ; and ſhall we hinder the court of admiralty from giving 
remedy, when we can give none ourſelves? it will be the greateſt prejudice 
to trade that can be, to grant a prohibition in this caſe ; indeed if a ſhip be 
hypotkecated here in England before the voyage begin, that is not a matter 
within the juriſdiction of the court of admiralty, for it is a, contratt made 
here, and the owners can give ſecurity to perform the contract: which 
Powel agreed. Holt, C. J. ſaid, there is no difference, whether the 
hypothecation be alleged in the libel to be made in port, or appears ſo to be 
by the ſuggeſtion, as it was in the caſe of Coſſart and Lawdfley : at law that 
is not ſo, for the maſter has no authority to ſell any part of the ſhip, and his 
ſale transfers no property, but he may hypothecate : and ſince the proceed- 
ings in the court of admiralty are againſt the owners, as well as againſt the 
ſhip, let a prohibition go quoad the proceeding againſt the owners, and let 
them go on to condemn the ſhip : to which the reſt of the Judges agreed. — 
Raym. 982. Trin. 2. Ann.— Johnſon v. Sippen. 


4. Cask. Ix at ſea, where no treaty or contract can be made with the 
owner, the maſter employs any perſon to do work on the ſhip, or to new 
rig or repair the ſame; this, for neceſſity and encouragement of trade, is a 
lien upon the ſhip ; and in ſuch caſe the maſter, by the maritime law, is allowed 


to hypothecate the ſhip.—2 Peere . 367. at the Rolls, Trin. 1726. 
— Watkinſon v. Barnad:ſton, | 


Cask. The maſter may hypothecate either ſhip, or goods; for he is 
intruſted with both, and repreſents the traders, as well as the owners of the 


ſhip.—1 Salk. 34. Mich. 1. Ann. — Juſtin v. Ballam. 


6. SEE Bottomry, Maſter. 


ILLEGALITY. 
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houſe, prohibited or contraband goods, or from the maſter's having put into 


Ordin. of Stockh. 
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1. IN caſe a ſhip be attacked, or an embargo laid on it by any king, prince, 
I or ſtate, the inſurer ſhall be reſponſible for the extraordinary expences - 
and ſtay occaſioned thereby: but where a ſhip is arreſted and 
adjudged to be confi/cated on account of a contravention to the laws and 
uſages of the place, concealment, or a falſe report of the ſhip at the cuſtom- 


1 — A _— 


an interdicted harbour; the inſurer in theſe caſes is clear of all damages.— 


2. SEE Prelim. Diſc. 79. Capture, Condemnation, Confiſcation, Contra- 
band, Document, Eaſt-India, Embargo, Miſtake, Prohibited Goods, Reſtraint. 
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SEE Prelim. Diſc. g. 1 Average, Commodity, Double-Inſurance, 
Murer, Loſs, Market, 58 Recapture, Wager. 
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SEE Bankrupt, Broker, Inſurer, Reinſurance. 
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1. F SURERS are not reſponſible for any loſs, or damage that may 

happen through the inſufficient, defective, or periſhable quality of the 
thing inſured ; for, by the nature of the contract of inſurance, every thing is 
underſtood and tacitly warranted to be in the good ſtate and condition which 
it ought to be: ſince whatſoever happens from the contrary, and without 
any external misfortune, cannot be deemed an unavoidable accident, ariſing 


from the perils of the ſea, or the voyage.—Guidon, art. 8. c. 5,——As if a 


280 VVV 


ſhip periſhes or is become innavigable through age, crazineſs, or decay, or 
becauſe ſome material parts of her are worn out and rotten; and that, 
notwithſtanding ſhe may have met with ſtormy. weather, or fea, capable of 
huring a better ſhip.—2 Valin's Comm. 14, 81. 


2. Cast.—The Tyger, Capt. Harriſon, being bound from London to 
Gibralter, the plaintiff got an inſurance made on her, “ intereſt or no intereſt, 
free of average, and without benefit of ſalvage to the inſurers ;” and at the foot 
of the policy there was a warranty, that the ſhip ſhould depart with convoy 
from ſome port in the channel :—the ſaid ſhip proceeded on her voyage as 
far as the Downs, and ſailed from thence under convoy, as warranted, but 
ſoon after her departure ſhe received a very conliderable damage, which 
_ obliged her to return to Dover-Pier to refit; and after the neceſlary repairs 
were finiſhed ſhe ſailed again in proſecution of her -voyage, and for her 
ſecurity therein, to join the convoy at Spithead ; but having got as far as 
the Ifle of Wight, ſhe proved ſo leaky as obliged her to a ſecond return, and 
ſhe once more arrived at Dover to fearch for leaks :—her owners, on this, 
thought it adviſable to have her ſurveyed by men of {kill and judgment ; and 
therefore two ſhip-carpenters, and two maſters of ſhips, having examined her, 
declared that they had ſurveyed both fides from ſtem to ſtern above the 
wales, and the tranſom, after the planks were ripped off, and © found the 
timbers to be very rotten, and in ſo bad a condition, that except all her upper 
works were pulled down and new. built, they did not judge her in a fit 
condition to proceed on her intended voyage; and that if ſhe was ſo repaired, 
the charges would come to more than ſhe would be worth, with all belonging 
to her.”——The plaintiff inſiſts, that ſhe was a-very good ſhip when ſhe ſet 
out on ber voyage, and ſhe was only rendered otherwiſe by the bad weather 
ſhe had met with, which at laſt not only rendered her unfit for her voyage, 
but occaſioned her proving a total loſs to her owners; that ſhe would have 
weathered the ſtorm in all probability unhurt, had not the Swift privateer 
drove foul of her; that when her firſt hurt was repaired, the builder ſuppoſed 
her ſtronger than before the ſtorm; though when ſhe was laid open, her 
tranſom (as before mentioned) and moſt of her long timbers were found 
rotten ; ſo that notwithſtanding it is poſſible ſhe might have performed her 
voyage, yet had her defects been known, nobody would have cared to venture 
in her:—Mr. Burton, who fitted her out in the Thames, declared ſhe was in 
very good condition, and fit for any voyage ; though he did not examine her 
timbers, but only calked her, and mended her outſide and floor timbers ; 
but it is natural to ſuppoſe that if her timbers were ſound in October (when 
theſe repairs, were done) they could not have been rotten in January, when 
ſhe received her damage :—and. the defendant grounds his reaſons for not 
paying the ſaid, inſurance, firſt, on that part of the policy's contents which 
aſſerts the. ſhip to be - tight, ſtaungch, and ſtrong,” and, barring future 
accidents, able to go through. the voyage; whereas he ſuppoſes this veſſel 
not to have been ſo, as he thinks it clear from the preceding affidavit, and 
from. the verbal evidence of. one af. the ſupyeyors ; to which he adds, in order | 
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to make the proof of her deſects the ſtronger, that on lier firſt ſetting out ſhe 
belonged to two Jews, who on her return to Dover-Pier the firſt time, ſold 
her to Mr. Richard Glover, a conſiderable merchant of this city, who ordered 
her to be repaired, and actually laid out upon her 130l. which, as it appears, 
was in a manner thrown away, as on her ſecond return ſhe was condemned, 
broke up, and fold in parcels; and her incapacity to proceed on her voyage 
having been ſo apparent, from the foregoing ſurvey, as to induce Mr. Glover 
to deſire the ſhippers to take their goods out, and though he had got gool. 
inſured on her, he ſeemed ſo ſenſible of the deceitful bargain with the Jews, 
ia ſelling him an old rotten ſhip, that he never demanded one farthing of the 
faid inſurance from the underwriters :—that the plaintiff had no intereſt in 
the veſſel, and therefore this was only a gaming policy; and as it is a general 
rule in all caſes of intereſt or no intereſt, that there muſt be a total loſs before 
the inſurer can recover; and the inſurer by this policy, being free from 
average, or a partial loſs; it ſeems to be the principal queſtion in this caſe, 
„Whether the ſhip brought into Dover-Pier, there condemned as rotten, 
divided into lots and fold, will be conſidered in the agreement or wager, as a 
total loſs ?” and to enforce the contrary, the defendant remarks, that there 
was no loſs at fea, no capture, but a deliberate act done by the owner, upon 
a regular ſurvey, which occaſioned her being broke up, not by reaſon of the 
damage ſhe had received, but from the rottenneſs of the principal parts of 
her works. Verdict for the plaintiff, —Lex Merc. red. 281. At Guildhall, 
Trin. 1747. —Arnold v. Godin. 


3. CasE-Meſſrs. John and Thomas Mills, in the year 1757, purchaſed 
a French built ſhip, which they called the Mills Frigat (commanded by 
Capt. Finch) and employed her in the Leeward-Iſland trade: the firſt coſt 
of this ſhip was gool.: beſides this ſum, her repairs and outfit amounted to 
1,049]. for the firſt voyage: ſhe was conſtantly decked and repaired in the 
river Thames in the beſt manner for every voyage, leaving it always to the 
captain and ſhip-builder, to do every thing which they thought proper: on the 
arrival of the Mills Frigat, at St. Kitt's, in the year 1764, Meſſrs. John and 
Thomas Mills, received a letter from the captain, dated St. Chriſtophers, April 
the 23d, 1764, informing them that © he arrived at Nevis after a moſt diſmal 
* paſlage, and violent gales of wind, ſo that the ſhip ſtrained ſo much, by the 
* preſſure of ſail they were obliged to carry on her in that great ſea, that it 
* was with the utmoſt difficulty they could keep her free; that ſhe had ſo 
* looſened that they could not carry fail on the wind, and ſeeing no probability 
= © of the winds ſhifting, or abating enough to give a chance of beating up, bore 
away for Nevis, in a weak, leaky, and diſtreſſed condition,” The broker, Mr. 


8 N 


before underwrote this ſhip to him ſeveral times, particularly 400l. the laſt 
outward-bound voyage, alſo to the other underwriters. Mr. Hayley, notwith- 
ſtanding he expreſſed ſuſpicions ariſing from it, began to write gool. at the 
common premium; but the broker telling him, that, conſidering the captain's 
letter, he was too bold, he altered it to 2001. : in this caſe it is evident that 


3 2 Mr. 


 Towgood, ſhewed the whole of this letter to George Hayley, Eſq; who had 


2 Fu" ans OS 8 7 — 
„ ES Ar ee 


—_— * 3 - £ — 
. — ; 


2 x 3 
. —— — — 


— CE 3 — 


— 
225 -» a 


— 2 . TY 
ey we pt 12 oe oe OS A EIS 
—— hd —— 9 ” #þ A 
—_ > 8 4 * 4 


282 FS. UF EN i; 


Mr. Hayley #new every circumſtance relating to this ſhip, which was or could 
poſſibly be known to Meſirs. Mills: he knew allo that ſhe was a French-built 
ſhip, and conſequently liable to all the accidents, to which ſhips of that 
conſtruction are peculiarly ſubject: the ſhip was warranted to ſail and did ſail 
the 26th of July; on the 27th in the evening ſhe ſprung a leak, in fair weather, 
and being in danger of foundering, returned to St. Kitt's and was condemned: 
the inſured thinking themſelves honeſtly and fairly entitled to the ſums under- 
wrote, made a demand on the underwriters for the loſs of 5ol. 19s. per cent. 
on the ſhip, and a total loſs on freight: Mr. Hayley and the other 
underwriters plead the 2n/ufficiency of the ſhip, ſince proved only by the event, 
as a reaſon for not fulfilling a contract entered into before this inſufficiency 
either was or could be ſuſpected. There have been to frials on this caſe at 
Guildhall, in both it was admitted, that after the Mills Frigat arrived at Nevis 
(ſome people objecting to ſhip their ſugars in her, on account of the damage 
referred to in the above-mentioned letter); the captain, to remove this 
ſuſpicion, if a falſe one, or to prevent further ill conſequences, ſhould it prove 
well grounded, requeſted all the captains then loading in the iſland to ſurvey 
her; who reported © that the ſhip's making more water than uſual on her 
voyage from London to Nevis, was occaſioned by ſome neglects in calking; 
that ſhe otherwiſe appears to be ſtrong and ſound, and when calked, fully 
ſufficient to carry a cargo of ſugar to London: the ſhip was calked agreeable 
to theſe directions. In the evening of the day after his failing he found the 
ſhip had ſprung a dangerous leak, and was obliged to put back: on her being 
lightened it appeared that ſhe had ſtarted a plank, and the plank thus ſtarted, 
diſcovered that which could never have been known previous to ſuch an 
accident, viz. that Me iron bolts by which the planks were faſtened to the timbers, 
were entirely decayed and eat out by ruſt ; and ſeveral of her planks ſtarted, 
one of them more than an inch from the timbers all the way fore and aft : 
and in the report made by the ſurveyors appointed by the judge of the vice 

admiralty- court in Nevis, they declared “ that the ſhip is in a bad condition, 
and entirely unfit to proceed on her voyage without being firſt thoroughly 
repaired, and that it is their opinion that the ſhip cannot be thoroughly 
repaired at that place, without more expence than the value of the ſhip and 
freight will amount to;“ and therefore condemned her, though her timbers and 
planks were perfectly ſound. —It was a particular part of the evidence admitted 
in court, that no materials could, at that time, be purchaſed in the iſland 
proper to repair her, and that there was no dock in which the ſhip 
could be put, even if the materials could have been procured; and. 
further, that the hurricane ſeaſon was begun, and the ſhip would every day 

be in danger of being wrecked, if the captain had imprudently reſolved to 

remain there till materials for' repairing her could have been obtained. On 

account therefore of this local incapacity of being repaired they condemned 

her; and the jury on the -firſt! trial determined, that if a merchant of 

reputation and character order every proper repair to be made on his ſhip, 

and if any new circumſtance occur,” honeſtly tell the underwriter of it; the 

aſſured could not be prejudiced in his aſſurance by any after diſcovery of 

7 8 inſufficiency 
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inſufficiency which could not before by any ways or means whatever be either 
known or ſuſpected. On the Second trial, though the evidences and 
circumſtances were exactly the ſame as in the firſt, and no new matter aroſe ; 
yet a verdict was given for the defendant :—by this determination the aſſureds 
complained that the owners of ſhips are in a ſituation infinitely more dan gerous 
than they even till now apprehended ; for they are ſuppoſed to warrant that 
to the underwriters, which it is abſolutely impoſſible for them to know or 
warrant, viz. that the ſhip is really and actually, not merely in their beſt 
judgment (formed on the ſtricteſt examination) but in fact, capable of 
performing her voyage :—it was inſiſted on by the counſel, on the part of the 
defendant, that the ſhip is the ſubſtratum, or ground of the voyage; and it 1s 
a datum, that the ſhip is able to perform the voyage, unleſs ſome external 
accident ſhould happen: that a ſhip incapable is no ſhip at all: that the 
owner's knowledge, or ignorance of theſe circumſtances, does not alter the 


caſe; that if ſhe ſhould eventually appear incapable from ſome latent internal 


defect of performing this voyage, ſhe is on this account incapable of being the 
ſubject of inſurance, either on the body of the ſhip, or on goods: it is alſo to 
be underſtood that the freighter who inſures his goods on any bottom, is 
equally reſponſible with the owner, that there is no internal defect in the ſhip; 
for if any after event ſhould, as in the preſent caſe, diſcover ſuch defect (though 
hitherto unperceived) the goods thus inſured by the freighter, are not to be paid 
for by the underwriter, becauſe the ſhip appears, after the accident has happened, 
not to have been, in fact, /ea-worthy.—On the other hand it was ſaid, that this 
principle of ſea-worthineſs, contended for by the defendant's counſel, will be 
liable to ſo many miſapplications, will be ſo favourable to litigious underwriters, 
ſo injurious in many reſpetts to the careful and honeſt merchant, that 
experience muſt and will teach men to renounce it: and that the only inſtance 
in which this doctrine of ſea-worthineſs can be adopted, ſo as not to contra- 
dict the firſt principles of inſurance, is to prevent a diſhoneſt man from fitting 
out his ſhip in a fraudulent, flight, and defective manner, and ſending her to 
ſea, knowing, at the ſame time, that ſhe is not properly fitted for the voyage: 
there have been many inſtances of ſhips commencing voyages under ſuch 
circumſtances, as proved beyond contradiftion that they were not, in fact, ſea- 
worthy at the time :—a ſhip when going from London to St. Kitt's, made 
{d much water that ſhe was obliged to be unloaded and put into a dock; 
was then diſcovered that they had neglected to calk her at the head for two 
or three feet: apply to this inſtance the law maxim, that a ſhip muſt be 
abſolutely and in fact ſea-worthy, not merely in the aſſured's opinion and 
judgment, founded on due examination, but really fo; and it will be evident 
that many of the purpoſes for which inſurances were at firſt inſtituted, and 
have ſince been continued, are no longer to be anſwered: where then is 
the difference between a defe& or a neglect, whilſt both are equally unknown 
to the aſſured ? To prevent, therefore, the ill conſequences which might 
ariſe from the law, as explained in this caſe, there was added at the foot of 
ſeveral policies, after the ſaid determination, the following clauſe, viz. it 


25 en agreed, that any inſufficiency of the ſhip, unknown to the afured, 
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ſhall not prejudice this inſurance. in ſupport of the ſecond deciſion, it has 
been ſaid that, admitting the inſurers were informed of every circumſtance 
relating to the ſhip known to the aſſured, they never doubted that the captain. 
who is the owner's agent, would put the ſhip into a ſuitable condition for the 
voyage; and in all policies it is expreſly ſaid, that ſhe is a good ſhip, which 
binds the owners to warrant her every way /uffectent to perform the voyage, 
barring the riſque of ſtorms, &c.: that the captain ought to have applied to 
the judge of the admiralty-court, to order an accurate ſurvey, to know whether 
the ſhip was in a condition to carry a heavy load of ſugars: this was a duty 
incumbent on him as the owner's agent, and which they were anſwerable for: 
had ſuch a ſurvey been made, the ſhip-wrights (on hearing of the ſhip's being 
looſened, which implies the weakneſs of the planks and timbers, not of the 
| ſheathing) would have applied their chiſſels and hammers, ripped off part of 
the ſheathing, and the lining in the ſhip's hold, and examined her bolts and 
faſtenings, whereby they would have found the defects which afterwards 
appeared, and the impoſſibility of the ſhip's undertaking a voyage heavy loaden 
(and probably in worſe weather homeward in the hurricane months, than ſhe 
met with when light on the outward) without a thorough repair; but no 
doubt, the captain acted for the beſt, and with a view to the intereſts of his 
owners, not to pry into her defects too much: that it cannot be ſaid that the 
ſtarting of theſe planks happened ſuddenly and in fair weather; it muſt have 
been gradual, and the effects of ſtraining in the bad weather, on the voyage 
outward; nor could the bolts be ruſted all at once: wherefore it muſt be 
admitted, that the grand defects were previous to the commencement of the 
riſque entered into by the inſurers, for which they had the common premium 
on the eſtabliſhed uſage and cuſtom, that the ſhip is every way qualified for the 
voyage :—that after undoubted proof of the real worth of the ſhip, and that 
the owners are paid the ſum ſhe did actually ſell for, there cannot be the leaſt 
ſhadow of reaſon to compel the inſurers to pay the price of a good ſhip, or 
rebuild an old one, whole defetts were ſolely occaſioned by the bolts being 
ruſted long before the inſurers riſque commenced; in ſo much that every 
plank probably muſt have been taken off from the ſhip's ribs, and new bolts 
or treenails drove in the room of the old ones: is it not the eſtabliſhed uſage 
and cuſtom, that every ſhip inſured muſt be in a condition fit for the voyage ? 
Can it be ſuppoſed that the underwriter inſures againſt what has already 
happened? Unluckily for the owners, her laſt voyage proved one more than 
enough, and expoſed their madvertency to her being a French-built ſhip, 
which uſually become wrecks in a few years :—that owners of ſhips are 
ſuppoſed to gain by them; and if they keep them on the ſea too long, they, 
and not the inſurers, ought to bear the loſs; if not, the inſurers muſt, in the 
end, pay for every ſhip that ails on her laſt voyage: could the jury, on the 
firſt trial, on reflection, ſay, that a legal ſurvey was taken, and every proper 
repair done to the {hip to enable her to perform her voyage? In this 
particular they perplex two things together, the repairs done at London, and 
thoſe which ſhould have been done to fit the veſſel for returning home : and 
they forget the alarming hiſtory given by the captain's letter, of © the great 

| | | difficulty 
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difficulty there was to keep her from ſinking, in her weak looſened condition, 
&c.” whereas the preſent inſurers are only connected with the voyage home, 
and are to ſtand in the place of the aſſured, on a ſhip fit for the voyage :=— 
that the grand point therefore is, whether the inſurers are to be anſwerable 
for defects, which are inconteſtably proved to have happpened long before 
their riſque commenced; and whether after ſuch defects appear, they are 
obliged to rebuild a worn out ſhip for an owner, and then ſtand the riſque 
into the bargain? It is of no moment how or when theſe defects were found 
out, if they did not happen within the time of the contract: truth comes forth 
in various ways; the captain very judictoully returned inſtantly to make 
another and proper ſurvey: the inſurers do not refuſe anſwering for the riſque 
of the weather and freſh accidents; but they require and expect, that the 
owners {hall find new bolts and other materials to put the ſhip in a condition 


fit to proceed: if it was zmpoſſible, the loſs certainly falls on themſelves ;— 


that a ſhip of this ſort may be fitted from 2001. to 1,000]. in her hull only, for 
if the truth had been known, ſhe ought to have had new bolts before ſhe left 
London :—that the judge of the vice admiralty-court 1s the eſtabliſhed perſon 
to have been applied to at firſt; the means of knowing whether the {hip was 
really, actually, and in fact, capable of performing the voyage, were not 
uled; the captain is not the inſurer's agent, but only the owners, until the 
voyage is actually begun, and the {hip every way well qualified for that 


purpoſe :—it was further ſaid, that a ſhip mult be able to perform her voyage 


unleſs ſome external accident ſhould happen; that a ſhip incapable is no ſhip at 


all; that the owners knowledge or ignorance of theſe circumſtances does not 


alter the caſe; that if ſhe ſhould eventually appear incapable, from ſome latent, 
internal det, of performing the voyage, ſhe is, on this account, incapable of 
being the ſubject of inſurance, either on the body of the ſhip or on goods :— 
that the ſhip was not condemned on account of that recent leak, but upon 
account of the faſtenings of her bottom (chiefly bolts and ſpikes) © being 
entirely decayed and eat up with ruſt, beſides the riſk of her not bearing to be 
hove down, as ſhe is ſo very looſe, &c.“ it is therefore a fact, that the ſhip was 
in the pangs of a natural death previous to the commencement of the preſent 


inſurers riſque :—that the determination of latent defects depends on various 


circumſtances ; latent defects are admiſſible in ſome caſes, and not in others; 
a plank may only be tacked on to a new ſhip, and omitted to be thoroughly 


| faſtened; by which the ſhip may be loſt: in that event the inſurer muſt pay: 


but if that omiſſion be found out before the {hip has well left the port, it lies 
It was further obſerved, 
that every inſurer, who underwrites ſhips or goods under the new claule ; 
particularly agreeing, © that any inſufficiency whatever of the ſhip unknown 
to the aſſured or his or their agents, ſhall not prejudice this inſurance,” ought 
to be particularly careful as to the built, age, and quality of the ſhip they may 
engage with: but even with this clauſe, an inſurer will not be obliged before 
twelve diſcerning men to pay an imaginary, but only the juſt value of a ſhip, 
on full conviction of her real worth, both external and internal :—that, in 
regard to the inſurance of goods, this clauſe ſeems a very proper one, as it 
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is not to be ſuppoſed, that a ſkipper can have time or acceſs to know the 
real character or quality of every ſhip, he muſt of neceſſity put his goods on 
board of; but if an owner, whoſe buſineſs it is to know the origin, age, 
quality, and furniture of his ſhip, ſhall infiſt on that clauſe, it will give room 
for ſuſpicion, that there are defects he does not chuſe to ftand the riſque of, 
and therefore no ſhip under that ſtipulation, but ſuch as are well known, 
if an owner will have it ſo, ſhould be underwrote without a higher premium: 
—that ſuppoling the Mills Frigat had ſailed with a fine breeze and ſmooth 
fea, and when off North-America, had accidentally fprung the leak, and 
put in there, no material difference could properly have accrued to the 
benefit of the owners; for the proteſt could not honeſtly have related 
that the leak was occaſioned by the violence of the weather; and when the 
cargo would have been unloaded, the latent defects would have appeared; 
and on no juſt ground could the inſurers have been made liable to rebuild the 
ſhip, even at a port where new materials could be had cheap.—N. B. The 
owners applied for a third trial in the court of common pleas, which was 
rejected, and thereupon brought an action in the court of exchequer: where, 


in defence of the owner's caſe, it was urged that the preſent enquiry relates 


principally to a matter of cuſtom, viz. © what warranty is the aſſured under- 
flood to make the afſurer?”—This important queſtion had been three times 
agitated in the courts, and the owners had in two of thoſe trials obtained 
verdicts :—they ſaid, this conteſt does not concern merely the owners of this 
particular ſhip, it may in ſome ſenſe hereafter extend to every man who may 
have property at ſea to inſure, and to guard againſt the artful cavils, the 
nice diſtinttions by which others have ſuffered :—that neither cuſtom, equity, 
nor law, as founded on common ſenſe, can require of the ſhip-owner (if no 
judge of {hips himſelf) to make any repairs on his ſhip, but ſuch as the 
captain, or {hip-builder, ſhall determine to be neceſſary for that voyage which 
ſhe is to undertake :—if they whoſe particular employment it is to examine 
or repair ſhips, have no ſuſpicions, or communicate none, that any defects 
attend them, the owners are juſtified in believing them to be ſea-worthy ;— 
if the owner gives orders to the captain, or ſhip-builder, to do every thing 
which is neceſſary, the owner may juſtly conclude, that they have done all 
which ought to be done :—that if a ſhip has no ſymptoms of any decay, or 
internal defects, ſhe is never taken to pieces with a view of ſatisfying doubts 
which never exifted :—that in the conſtruction of a ſhip there are ſo many 
various, but connected parts, each of which muſt be in perfect good condition 
to make her ab/olutely ſea-worthy, that a ſtrict examination of /ome of theſe 
parts, will not, cannot, certainly aſſure the builder that all the other parts are 
as they ought to be; and that an examination of all the parts eſſential to 
ſea-worthineſs cannot be made, unleſs the ſhip be taken to pieces: that after 
a voyage 1s begun, if by any ways or means whatever, any ſubſequent 
diſcovery of internal defetts ſhould to both parties unexpectedly ariſe ; and 


in conſequence of this diſcovery, the voyage ſhould be overfet, and the 


intereſt totally loſt to the owners, the underwriter ought not to avail himſelf 
of this ex poſt facto evidence: that a 1 of a ſhip's being good, can 


Ak only 
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only imply, that ſhe appears, and is believed to be good, by that kind of 
examination which is uſually made: that every captain ſo well ſatisfied as to 
venture his life in a ſhip, muſt, by this ſingle act of ſailing in her, ſhew that 
his opinion of her was good:—that the principle of an owner's abſolute 
warranty of ſufficiency, was carrying matters to ſuch extremes, that owners 
and freighters began to be very ſeriouſly alarmed at the conſequences :—it 
implies, that a man is bound at his peril to make certain and abſolute 
concluſions from uncertain and precarious premiſes: 1s bound to warrant 
concerning things from their nature periſhable, by their ſituation often 
invifible, that which can only be truly warranted of things which cannot 
decay, and which can always be ſeen:—that, as to freighters, the neceſſity. 
of altering both policies and bills of lading, will appear from this fact: * an 
eminent merchant, the freighter of. goods, ſhipped on a general ſhip in 
America, tried this point with an underwriter, deceaſed, on this ſingle 
principle ; that the freighter was not reſponſible for the inſufficiency of the 
{hip ; and on this one principle, without any other circumſtances whatever to 
affect the queſhon, the freighter was caſt, and the policy vacated ;” and other 
freighters under the ſame circumſtances, have not recovered their inſurances : 
—that, if this be law, is it not evident that whenever a loſs happens under 
theſe cireumſtances, the freighter has no ſecurity from his policy under the 
preſent form, but that which ariſes from the mere honour of the underwriter ? 
But where is this law to be found? does it ariſe from any act of parliament, 
any ſtatute, any folemn determination of any one caſe ſimilar to this, which 
has been carried through all the inferior courts to a ſuperior one ?—that 
| whatever ſeverity of conſtruction may be given to any general principles, yet 
that this particular caſe is an exception to every general rule; for the 
captain's letter (mentioned in the caſe as ſhewn to the underwriters) being 
annexed to the policy, muſt be conſidered as ſetting aſide every ſuppoſed 
warranty, either in the letter or the ſpirit of the contract: the owners by 
ſhewing this letter -muſt be ſuppoſed to ſay, © Gentlemen, this ſhip, though 
called, as a matter of courſe, the good ſhip, has met with ſome damage; the 
captain ſays he will make ſuch repairs as are neceſſary, and we doubt not but 
he will do his beſt, conſidering the place he loads at; you well know that 
there are no docks in this iſland, but that ſhe muſt lie, till her ſailing, in an 
open road, and that ſhe can only receive ſuch repairs as are to be made 
whilſt ſhe is afloat; you know it too, to be the conſtant, the invariable 
cuſtom for ſhips in this trade to have but one fitting for the outward and 
homeward voyage ; and therefore, though you now take only the homeward- 
bound riſque, yet this is ſo far neceſſarily connected with the outward, that 
you can only form your opinion of this ſhip, from her character when ſhe 
went from London, and from the ſubſequent advice which this letter has 
given you: if you think that, under all theſe circumſtances fairly diſcloſed to 
you, ſhe is a proper riſque, the policy is before you, write it, or not :'—that 
when a ſhip has begun her intended voyage, and in the proſecution of it 
ſprings a leak, which obliges her, for the preſervation of the whole, to make 
or the neareſt port, the want of docks and materials, . to enable her to ſail 
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again from this port, is as real a deſtruttion of the inbreſt to the owners, 
as if ſhe had ſunk before ſhe got into it ; and whether the port into which ſhe 
returned, be the ſame from whence ſhe ſailed, or any other, has not the leaſt 
influence on this queſtion ; for if the port into which the captain and ſailors 
are obliged to carry her, is a place ſo circumſtanced, that the ſhip never can 
return from thence, ſhe 1s, and muſt be, in conſequence of this fituation, 
for ever loſt to the owners, and it has more the appearance of inſult than 
of argument to ſay, * there is your ſhip again, how are you injured ?” ſor 
the ſhip's being in that place, in which ſhe cannot be repaired, and from 
whence ſhe can never ſail, is the very prejudice to the owner's intereſt, from 
which they claim an indemnification, agreeable to both the letter and ſpirit 
of the contract, that their © riſque ſhall continue and endure until the ſaid 
{hip {hall be arrived at her deſtined port: that throughout the whole courſe 
of this enquiry, concerning the principle of: inſurance, as applied to this ſhip, 
neither the underwriters nor their advocates. have ever juſtly diſtinguiſhed 
between the ſituation the ſhip appeared to be in, aſter due examination at 
the time in which the contract was made, and the unexpected ſituation ſhe 
was judged to be in, after the underwriters had begun the riſque, but wanted 
to be off from their bargain : they vainly flatter themſelves that events which 
ariſe in July, events unforeſeen, unexpected, and impoſſible to be avoided, 
may be juſtly applied to vacate a contract made in the preceding June: they 
quote, with great readineſs, all the ſubſequent proots, or preſumptions of 

inſufficiency, and contrary to every rule of evidence, and fair reaſoning, 
_ would infer, that © whatever is known afterwards, might, or ought to have 
been guarded againſt bre - that the propoſed new clauſe does not exempt 
the owner from repairing any defects which are known, or ſuſpected, but 
only from being reſponſible ſor ſuch as could not be known; and under 
every ſuch inſtance of ſuſpected fraud, the underwriters could proceed in 
their defence at law againſt the diſhoneſt owner, exactly in the ſame manner 
as they would have done, if this clauſe againſt inſuthciency had not been 
uſed ; for, as already obſerved, © if an owner neglects to examine, or omits 
to repair his ſhip (which the ſhip-builders, carpenters, and ſailors cannot 
avoid knowing) it muſt, and always will, be underſtood by a jury, that the 
owner actually did know that which was in his power, and which it was his 


duly to know. Caſe of the Mills Frigat. 


4. Ir was obſerved by the counſel (in the caſe of the Earl of March v. 
Pigot, 5 Burr. 2824) that © the caſe of the Mills Frigat was an inſurance 
upon a ſhip which had a latent defect totally unknown to the parties: and the 
inſurers were holden not liable, upon account of the ſhip's being not ſea- 
worthy, though ſuch defect was not known.” —Whereupon Lord Mansfield 
ſaid ; © I differ totally in opinion from that doctrine. The determination in 
that caſe (which was made by my Lord C. J. Wilmot and me, to whom it 
was referred) was made quite upon another ground: and the change of 
opinion in the court of common pleas happened upon the citing of ' two caſes 
that had been determined before me; which caſes ' were miſtaken.— The 

inſured 


_ 
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inſured ought to know whether his ſhip was /ea-worthy or not at the time ſhe 


ſat out upon her voyage; but, how {hould he know the condition ſhe might 
be in, after ſhe had been out a twelvemonth ?” 


REMARK.— With all due deference to the opinion of the noble 
propoſer of the preceding queſtion, another might be put, viz. If a ſhip 
ought to be, in fact, ſea-worthy when ſhe ſets out on one voyage (which is 
granted in that queſtion) ought ſhe not to be equally fo when ſhe ſets out on 
another; ſince the nature of the contract with the inſurers is the ſame, whether 
the voyage be outward or homeward ?—It is conſidered by them that the 
agents, or maſter acting for the inſured, or owner, ought to know what the 
inſured himſelf (if on the ſpot) ought to know; and it makes no difference 
from whence the ſhip is to depart, eſpecially if it be from a place where any 
inſufficieney in her might firſt be cured: and if it be from a place where it 
cannot be cured, ſhe ought not to take in a cargo, or undertake the voyage. 


6. SEE Prelim. Diſc. 53. Accident, Anchor, Average, Cable, Condemnation, 
Conſtruction, Cordage, Damage, Foreign-Court, Fraud, Freight, General- 
Average, Goods, Inſured, Leakage, Overloading, Periſhable-Commodittes, Proteſt, 
Repair, Riſque, Sea-worthy, Ship, Stowage, Wear and Tear. 


Eo U n u m NU 


1. HE various matters which relate to inſurance, being treated of 
diſtinctly under their ſeveral reſpective heads throughout this work, 
it will ſuffice to ſpeak here of the ſubject in general. 


2. Tur civilians have laboured much in their enquiries upon the nature 
of the contract of inſurance ; © whether it be ſponſio, contractus qui re conſtet, 
ſtipulatio, fidejuſſio, litterarum obligatio, emptio-venditto, locatio, ſocietas, 
mandatum, and whether it be contractus innominatus vel nominatus?“ — 
But, all this is frivolous and mere ſubtility: it is ſufficient to know that 


inſurance is a contract by which the inſurer promiſes to the inſured, or him 
who hath intereſt in the ſhip, cargo, or thing which is inſured (for otherwiſe it 


is not an inſurance, but a wager) to guarantee or indemnih him from all the 
loſſes and damages which ſhall happen thereto, vithout fraud or fault of the 
inſured, by unavoidable accidents, or dangers of the ſea, during the voyage, or 


during the time of the riſque, according to the tenor of the contract, or policy ; 


in conſideration of a ſum, called premium, paid by the inſured to the inſurer. 
[ offer this definition of inſurance, as more adequate and complete than 
any I have met with; and as comprehending that of Loccenius, Stypmannus, 


Stracca, Scaccia, Targa, Kuribe, Borner, and all the eſteemed authors 
wits have nd oF itz 5: 


8. Daovies calls Contractus, in facto præſtandæ indemnitatis circa 
<akvi fortuitos averſio periculi; and obſerves that it was unknown to the 


48: ancients ; 


"# . Dy — ov * - —— — —＋ 7 
- WT Er. : n +a. "a 84 — 
2 r N ap A; 


200 ENS Un ANCE 


ancients: De Jur. bel. & pac. lib. 2. c. 12. 1. g. Gerard Malynes, in his 
Lex Mercatoria; Molloy, De jure maritimo, and ſeveral other Engliſh 
authors, ſeem to favour a contrary opinion, founded on a paſſage of Suetontus, 
in Vita Claudi, c. 18. which alludes ſomewhat to inſurance: but the learned 
civilian and ſenator Langenbeck, of Hamburgh, in his annotations on 
inſurances, has very judiciouſly and evidently ſhewn that the meaning of 
Suetonius was no more than this; that in time of public danger, whenever 
any private man's property ſhould be made uſe of for the ſervice of the 
commonwealth, the loſs and damage of the private perſon were to be made 
good by the public: this is founded in juſtice and equity; and is followed 
at this ume by all governments that are guided by equitable principles: but 
it cannot be paralleled with the inſurance here treated of; which is a matter 
of choice, and for conveniency, between private perfons.—Concerning 
inſurance of this nature we meet with nothing older, than an ordinance made 
at Barcelona, mentioned in Ca/a Regrs's Conſolato det Mare, or a treatiſe 
on the ſea-laws of Oleron, which, though without date, by ſome facts it 
recites, ſeems to have been made about the year 1435; and, by the preamble 
to this ordnance, it appears that not many others had preceded it, ſince it 
begins with theſe words; Whereas in times paſt but few ordinances of 
inſurance have been made; which defect wanted correction, and amendment, 
&c.: but in 1481, the crown of Aragon being united to the Spaniſh 
monarchy by the marriage of Ferdinand, the catholic, with Iſabella, heireſs of 
Caſtile, the Catalans became ſubjected to the laws of Spain, and therefore 
no further notice 1s to be taken of their particular laws at Barcelona.—The 
next remarkable ordinance is one made at Florence in 1523, which is ſtill in 
force at: Leghorn: then follows the celebrated one of Philip 13. of Spain, 1556. 


4 ACCORDING to Styþmannus, Cleiracs Guidon, and many other authors, 
the contract of maritime inſurance, paſſed from the Italians amongſt the 
Spaniards ; afterwards into Holland; and then became in uſe amongſt all 
commercial nations. 


5. Moxs. Savary ſays, the TERRY were the firſt who introduced the 
practice of inſurance about 1183.—Being driven from France they made uſe 
of this way to avoid the riſquing entirely the loſs of their effects; but, the 


current. practice of inſurance was firſt eſtabliſhed in 2 England. — Dic. du 
ce, | | 


6. WHotveR was the firſt contriver of it, it has for many ages been 
practiſed in this kingdom; and is ſuppoſed to have been introduced here 
jointly with it's twin brother, exchanges, by ſome Italians from Lombardy, 
who at the ſame time came to ſettle at Antwerp, and among us; and this 
being prior to the building the Royal-Exchange, they uſed to meet in the 
place where Lombard-Street now is, at a houſe they had, called the Pawn- 
houſe, or Lombard, for tranſacting buſineſs; and as they were then the 
lole El of f inſurance, the me made Py others 1 in after times 2 

a clauſe 
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a clauſe inſerted that © they ſhould be of as much force and effect as thoſe 
heretofore made in Lombard-Street.”——As inſurances in time grew more 
general in England, the legiſlature, by ſtat. 43 Eliz. c. 12. eretted a court 
called the Court of Policies of Aſſurance, for deciding all diſputes and 
differences concerning them in a ſummary way; with an office for making 
and regiſtering of policies, which was kept on the welt ſide of the Royal- 
Exchange ; but this did not exclude others from making inſurances, in whoſe 
policies were added, immediately after the above-mentioned clauſe, the words 


following © or in the Royal-Exchange or any where elſe ;” and the whole {till 
remains in the policies now in uſe. | 


7. Tis branch of buſineſs was originally confined to maritime affairs 
ſolely ; but by modern laws or cuſtoms, inſurances are much extended, and 
may be made as follows, v:z.—on divers kinds of merchandiſes ; on ſhips 
or parts of ſhips; by the month, or for a time ſtipulated, or to one ſingle 
port, or out and home, with liberty to touch at the different places mentioned 
in the policy, or for a trading voyage ; on the freight, or hire of ſhips; 
the money for fitting out of ſhips: on bottomry, or money borrowed on the 
keel of a ſhip, or on the goods to be ſhipped on board her, called reſpon- 
dentia; on {hips and their cargoes jointly ;—on the profit expetted by the 
goods; in ſome places, on intereſt or no intereſt, 1. e. without further 
proof of intereſt than the policy, and on the riſe or continuance of the 
current price of merchandiſes ;—on houſes, furniture, warehouſes, cellars, 
and the value of goods laid up therein, againſt danger from fire (for which 
purpoſe there are, in London, ſeveral ſocieties and offices erected, with a 


limitation to this branch only) on fiſheries, and the bounties to ſhips employed 


therein; on the lives of men, and their liberty; on cattle; on lotteries; allo 
on goods ſent by land, or by hoys, or lighters, &c. on rivers ;—and, in 
general, on every kind of property or intereſt, in whatſoever ſituation, liable 
to any riſque of loſs or damage: the whole according to the circumſtances 
agreed upon and underſtood by the parties, and under the reſtrictions of the 


cuſtoms, ulages, laws, and ordinances, of the reſpective countries, in which 
the contract is made. 


8. Every perſon may inſure, who by the laws of his country has a 
right to diſpoſe of his property : but in ſome places where ordinances relating 
to inſurances are in force, many perſons are excepted ; particularly thoſe 
concerned either in the management or direction of them; as jnſurance- 
brokers, eommiſſioners, and ſecretaries of any chambers, or tribunals, for 
judging of differences that may ariſe in this branch of buſineſs ; ſince they 
ought all to be men ſtrictly impartial: nor in any country Whatloeyer, 
Fe England, are brokers e to inſure. 


9. No FWITHSTANDING all ancient, and ſome modern-prdinances relating 
to inſurance, enjoin the inſured, in explicit terms, to run part of the riſque 
\emlelves; nay, in ſome caſes, that are likely to eive accaſion to fraud, 
4 forbid 
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forbid inſuring at all; yet ſuch injunctions and prohibitions are common 
evaded, and ſeldom long complied with: the cuſtom of overlooking Gs 
deſpenſing with the diſpoſition of the law in thoſe reſpects has crept in 
every where. 


10. INSURANCES promote and ſupport trade and navigation, as thereby 
the riſques of diligent, induſtrious, and inventive perſons, are ſo leſſened. 
that they may engage even in important undertakings : it is eaſily underſtood 
how the public is benefited hereby: and by taking ſuch precaution, as making 


inſurance, a greater ſhare of confidence is acquired amongſt individuals: 


but, as the beſt inſtitutions are ſubject to abuſe, certain bounds and 9g 
lations are neceſſary, which, whilft they give ſuch latitude as may promote 
and encourage trade, ought not to be fo extremely wide as that ill conſequences 
may enſue. That this conlideration ſhould be attended to in enacting all 
laws and ordinances relating to inſurances, is not to be controverted :; nor tha: 
it ſhould alſo be had in view, in the ane and abhlication of thoſe laws 
to particular caſes. 


11. Tux learning relating to marine inſurances hath of late years been 
greatly improved by a ſeries of judicial deciſions, which have now eftabliſhe 
the law in ſuch a variety of caſes, that (if well and judiciouſly collected 
they would form a very complete title in a code of commercial juriſprudence : 
but, being founded on equztable principles, which chiefly reſult from the ſþecia! 
circumſtances of the caſe, it is not eaſy to reduce them to any general heads 
in mere elementary inſtitutes : thus much may however be ſaid ; that, beins 
contracts, the very efſence of whuch conſiſts in obſerving the pureſt. good fail!: 
and integrity, they are vacated by any the teaſt ſhadow of fraud or unde 
concealment : and, on the other hand, being much for the benefit and 
extenſion of trade, by diſtributing the loſs or gain among a number of 
adventurers, they are greatly encouraged and protected both by common law 
and atts of Feen —2 Black. Comm. 461. 


12. Fox a more comprehenſive view of this ſubject, the nature of divers 
commercial, maritime, and other matters which have affinity therewith, 
mult alſo be well underſtood ; and indeed, the ſenfe of the marine law, as 
well as the eſtabliſhed cuſtoms and uſages of traders, as they concern owners, 
freighters, maſters ' of ſhips, marmers, &c. :—for there is frequently ſo 
neceſſary a dependency and connection between all theſe matters, and ſuch 
an involution of circumſtances, that the evidence, in regard to caſes of 
inſurance; cannot be come at, nor a right judgment made, without taking 
many, and ſometimes, Waere all of cheſe chings into due conſideration. 


13. IT is notorious to all TY 8 world thas, as the Engliſh 8 
pay more readily and generouſly than any others, moſt inſurances are done 
in England: ve inſure at lower rates than other nations, becauſe we have 
more buſineſs of this kind, and the ſmallneſs of our profit is compenſated by 
Bite 0 
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the frequency; the cheapneſs of inſurance, and the eagernels of forei oners to 
inſure here, reciprocally contribute to each other; we are often applied to, 


becauſe we inſure at an eaſy rate; and we can inſure at an caly rate, becauſe 
we are often applied to. 


14. In Holland, France, Sweden, and moſt other countries, they may 
not inſure the property of enemies.—See the curious and intereſting queſtion 


concerning the advantage, diſadvantage, and legality of ſuch inſurance fully 
diſcuſſed under title, Enemy. 


15. IT appears by the Mercure de France, December 1752, 2 vol. p. 46 
and 47, that the late Sieur Montaudoin, of Nantes, had undertaken a large 
work on marine inſurances and averages.—The Sieur Valin, in his elaborate 
commentaries on the famous ordinance of Louis xiv. 1681. makes the 
following remark concerning him; viz. © This celebrated merchant had in 
reality great abilities, and extenſive commercial views; but he ſometimes 
gave into ſingular ideas, which however he no longer retained, when their 
illuſion and danger were made apparent to him.”—Hence it ſhould ſeem 
that Monſ. Montaudoin did not proceed in the afore-mentioned undertaking : 
it is however certain, that the commercial world has long ſtood in great 


need of ſuch an one; and it is hoped that the work here preſented may, 
in a conſiderable degree, ſupply the defect. 


16. SEE Prelim. Dy/c. 8. 8, 58, 61, &c.; and each reſpective title 
throughout this book. 


1 -:N---:.S U R . 


. AT the time of making an inſurance, the inſured ought to communicate 
every circumſtance within his knowledge, information, or belief, that 
may be in the leaſt material for the inſurer to form his own judgment of the 
riſque. The inſured ought on all occaſions to have a ſtrict regard to truth, 
and avoid fraud and deceit, as corroding cankers to his reputation and 
fortune ; for, however cunningly the maſk is wore, chance may, or time 


certainly will, diſcover the cheat, and render the wearer expoſed to the 


contempt and inſults of thoſe he has impoſed upon. 


2. THE inſured ought to inform the inſurer faithfully and without delay 
of every accident, and whatſoever comes to his knowledge, from time to 
time, reſpecting the inſurance ; and ought alſo to do the utmoſt in his power 
for the ſafety or recovery of the intereſt inſured, according to the authority 
given him by the policy © to ſue, labour, and travel for, in and about the de- 
lence, ſafeguard, and recovery, &c.”—for inactivity would be highly culpable. 


3. InsSURERS are not anſwerable, when an accident happens through the 
act or fault of the inſured. —Roccus, 169. not. 22,——Nor if it happens 


through the act or fault of his agent or ras for he AO 7 the 


inſured, —2 Valin's Comm. 77. 
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4. Ix any perſon inſures any thing as his own, which belongs to him only 
in common with others, the inſurance is valid only for the ſhare of the inſured; 
unleſs he was the principal of the partnerſhip, or had authority from the 
Joint proprietors, or that they had ratified it, in due time, rebus integris.— 
Stracca de aſſec. gl. 10. n. 9 & ſeq.—Roccus 189.—80 adjudged at Marſeilles, 
the gth of Augult 1754. An inſurance made for Roland only, was at the 
ſame time declared there to be good, he being found alone intereſted in the 
goods ſhipped in the name of Roland and company. Valin Comm. 34. 


5. IF the inſureds be on board the ſhip, or that they be the owners of her, 
though they do declare that they infure the whole, yet ſhall they be obliged 
to run one tenth part of the n{que.—Ordzn. of France. 


6. In caſe it be not clearly expreſſed in the policy that the parties 
inſured have not inſured the full and entire worth of the goods inſured ; the 
tenth part of them ſhall always remain to their account and hazard; and the 
inſurers, upon any accidental loſs or damage, ſhall be obliged to indemnify _ 
them no further than in nine tenths.—Ordin of Konig ſb. 


Ir the inſurance ſhall be made upon the ſhip, tackle, apparel, and 
charges till her ſailing from port, the owner of her 1s to run the riſque of the 
#iſth part of the value: and the parties ſhall not by an agreement, nor in 
any other manner, alter this ordinance, ſince, although they renounce it, and 


would go contrary to it, the inſurance ſhall be null, and of 1 no effect, in 
reſpect of what it ſhall exceed. Or din. of Bilb. 


8. No aſſurance ſhall be made if the name of the perſon that cauſes the 
ſame to be done 1s not clearly and expreſsly mentioned in the policy, before 
any aſſurer underwrites it; nor ſhall a blank ſpace be left in the policies, to 
fill up the name; for, in that caſe, the ſame ſhall not be valid, nor the 
aſſurance of any effet.—Ordzn. of Genoa. 


SEE Prolini Diſc. 32, 57. 3 Accident, Agent, Bankrupt, 
Blank, Bottomry, Claim, Concealment, Damage, Date, Double-Inſurance, 
Factor, Fraud, Fire, Goods, Inſurance, Inſurer, Intelligence, Intereſt, Loſs, 


Maſter, Name, Notice, Order, Policy, Proof, Reinſurance, Truſt and Truftce, 
Valuation, Wager. 


n een. 
„Hun G Aach communicated, in the 88 Diſcourſe, divers 


neceſſary and intereſting particulars with regard to inſurers, it is the 
leſs requiſite to enlarge concerning them in this place. 


As there are, in England, but very few expreſs laws and regulations 
concerning nfurance;” nor 1 7 diſtinet court, commiſſioners, or other perſons, 
e 
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appointed particularly (as in other countries) for the deciſion and adjuſtment 
of lolles, averages, ſalvages, recaptures, and the almoſt infinite varicty of 
matters and differences that ariſe thereſrom; the only reſort in caſes of 
diſpute being to our common law courts, with enormous expence, trouble, 
and uncertainty ; it is the more needſul for an inſurer to be well acquainted 
with commercial and maritime affairs in general, and the dottrines, laws, 
uſages, and practice, concerning them, as well abroad as at home; ſince all 
thoſe various, and ſometimes intricate tranſactions, accounts, documents, &c. 
which occur amongſt merchants, mariners, and other perſons in the courſe of 
foreign traffick and events, may occaſionally come under his cognizance, 
eſpecially in time of war, and require the exerciſe of a ſuitable judgment 
upon them; which if he is unable to make for himſelf, he muſt neceſſarily 
be ſubject to, and his fortune chiefly depend upon the deceit, impoſition, 
and fraud, or at leaſt the 1gnorance of many of the perſons he has to deal 
with. —AlI this has been amply ſet forth, and confirmed by ſundry recent 
and remarkable inſtances, in the Preliminary Diſcourle ; as alſo the great 
illuſion and danger, to an inſurer, of following mere example, which is too 
much the caſe with the generality of underwriters of the city of London ; 
amongſt whom, nevertheleſs, there are always ſeveral gentlemen of great 
knowledge, experience, and ability, as well as of the moſt ſtrict honour, 
and exemplary liberality. 


g. Ax inſurer ought to be conſtantly caſting about for the earlicſt, the 
beſt, and the moſt circumſlantial intelligence :—he ought to have a quick 
perception of the circumſtances of the riſque, and be able to reaſon well and 
inſtantly thereupon, in order to guard againſt concealments and miſrepre- 
ſentations ; as alſo ſome power of reſolution to withſtand temptations and 
importunities ; ſince it is far more material to him to regard the quality than 
the quantity of the riſques which he undertakes. 


4. InsURERs, who do not underwrite without circumſpettion, will 
prudently inform them/elves of every thing, that they may not be injured: 
ſuch whoſe judgment 1s ſound, duly weighing all circumſtances, as well with 
reſpect to the thing inſured, as to the perſons inſuring, the condition and 
well-ſtoring of the ſhips, the voyage, &c. may, on theſe conſiderations, 
underwrite at lower premiums than uſual, and thereby may incite others to 
fit out their veſſels in the ſame good condition; by which means the general 
good is advanced and ſupported : whereas thoſe who underwrite without 
diſtinction, or weighing of things, expoſe themſelves and others to ruin, 


5. Tur uſual way with conſiderate inſurers, when they write off profit 
upon inſurance account, is, to leave, beſides the premiums not run off, a ſum 
at gueſs, ſufficient to anſwer what demands remain unſettled. ——And, it is 
indiſpenſably requiſite, as well for the honour and reputation of the inſurer, 
as to prevent inconveniency to the inſured, that every fazr demand be 


adjuſted readily and generoully. 


6. IN 


— a tt SHETTY .. 


— I "or — 


. — — 


290 N T E L I Ii 8 EK N e K 


6. In caſe an inſurer fails, if the aſſignees cannot, or ought not to refund 
the full premiums, it ſeems equitable that the inſured ſhould be admitted 
an equal creditor with others, for his premiums on riſques ſtill depending, 
and accordingly ſhare pro rata of whatever the bankrupt's eſtate produces: 
moreover, it ſeems clear that for thoſe loſſes which were known at the place 
where the inſured lived, previous to the inſurer's failure being public, he ought 
to be admitted as a creditor of the inſurer's eſtate, whether the loſs be total, 
or partial, and his affairs ſooner or later adjuſted, and regulated. 


7. An inſurer in a foreign country, if he comes into England, may be 
ſued for a loſs. 


8. Tux inſurer is not always in the place of the inſured; he is only 
guarantee to him for the damage which may happen to the thing inſured.— 
2 Valin's Comm. 104. In caſe of regular abandonment, the inſurer is in the 
place of the inſured, and becomes poſſeſſed of all his rights with regard to 
the effects inſured id. 14. 


9. By Stat. 11 Geo. 1. c. go. ſ. 44.— When any veſſel or merchandiſes 
ſhall be inſured, a policy duly ſtamped ſhall be iſſued or made out within 
three days at furtheſt ; and the inſurer neglecting to make out ſuch policy 
ſhall forfeit 1001. ; and all Promiſſory notes for allurances of ſhips or merchan- 
diſes are declared void. 


10. By Stat. 19 Geo. 2. c. 37. ſ. 4. Reinſurance 1s prohibited, unleſs the 
inſurer be inſolvent, become a bankrupt, or die. In France, an inſurer may 


cauſe himſelf to be reinſured by others, upon the effects or intereſt he hath 
inſured. 


11. No inſurer ſhall be allowed to inſure above 2000 rix- dollars, on his 
own account, on any ſhip or veſſel, or it's cargo, or on both jointly or ſepa- 
rately, without ſpecial licence of the inſurance-chamber, on forfeiture of the 
premium, and annulling the inſurance, with regard to the exceſs of the ſum 


mentioned.—{(rd:in. of Konigſb. 


- 12. Sx Prelim. Diſc. 10, 11, 22, 23, 27, 34, 51, 57- Abandonment, Adjuft- 
ment, Bail, Bankrupt, Broker, Commencement, Company, Conceatment, Damage, 
Fraud, Inſurance. Inſured, Intelligence, Partnerſhip, Reinſurance, Stamps. 
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1. O every perſon who may be concerned in commercial affairs, and 
eſpecially to an inſurer, the conſtant ready means of obtaining, and an 
acuteneſs 
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acuteneſs of perceiving, all the been 0 of intelligence in any wiſe 
relative thereto, immediately as they occur from abroad or at home, is 
of the greateſt utility and importance; — for he is, otherwiſe, every 
moment liable to deception and miſinformation, and his fortune ſubje& to 
much worſe than mere chance, even to certain loſs. How often does it 
happen with an underwriter, and ſometimes very ſoon after his having 
{ubſcribed a policy, to exclaim, © If I had known, or been informed of ſuch 
or ſuch a particular circumſtance, I would not have touched it.” More need 
not be ſaid to ſhew that intelligence, the moſt ſpeedy and circumſtantial 
information, is indiſpenſably neceſſary to an inſurer; and yet after all, and 
with the keeneſt penetration and judgment, it will rarely happen that he is on 
an equal footing, as he ought to be, with the inſured: for when a perſon has 
a conſiderable property at ſea, which he has by negle&, or more probably 
with deſign to ſave the premium, omitted to inſure in due time, the greater 
the danger 1s become, and the more his fear operates, perhaps upon the 
higheſt probability of an actual loſs having happened, the leſs is he able to 
withſtand the temptation to be guilty of concealment, and even miſrepreſenta- 
tion, of ſome one or more very material circumſtances, contained in ſome letter, 
or verbal information ; the fair diſcloſure of which would have either entirely 
prevented the inſurance from being obtained at all, or not without a much larger 
premium than was given :—and in the courſe of my own experience only, I 
have paid, and ſeen paid by others, many total loſſes, and very many and heavy 


averages, which might eaſily have been perceived, at the time of underwriting 


the policy, to be certain and inevitable, had ſome ſuch /ngle circumſlance only 
as hath been ſuggeſted, actually then known to the inſured, been communicated 
to the inſurer. The culpability is the ſame on the part of the inſurer, who 
underwrites upon a ſhip as on her voyage, which he knows to be in a particular 
ſituation, or circumſtances of ſafety, unknown to the inſured, or which the 
underwriter privately knows to be arrived: Lord Mansfield ſaid, that in ſuch 
caſe, © an action would lie to recover the premium; for good faith forbids 
either party, by concealing what he knows, to draw the other into a bargain, 
from his ignorance of that fact, and his believing the contrary.” Carter 


v. Boehm.—Bynkerſhock, queſt. jur. priv. I. 4. c. 26. 


2. ForASMUCH as when an inſurance is made after the loſs of a ſhip, it is 
apprehended that the aſſured knew it at the time of making the inſurance : 
ve ordain, that if it ſhall have happened in a part from whence the aſſured 
might have learnt it by land, at the rate of a league per hour, in ſuch caſe the 
inſurance ſhall be void, and the inſurers free, returning the premium they 
received, but retaining one half per cent. and if the inſurance. was on one 
ſhip, they ſhall not be obliged to run it on another.—Ordzn. of Spain. 


3. Ir ſhall be looked upon that in all likelihood ſuch advice was received, 


if the aſſurance was concluded within ſuch a ſpace of time, that in the mean 


while an account-could come from the place where the accident happened, 
to the place where the aſſurance was made, accounting two miles to an hour; 
4 D but 
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but if the ſame happened at a diſtance on the fea, and that conſequently the 
advice muſt come by lea, before it could be known aſhore, then the time is; 
to be calculated in the above-mentioned manner, from the place where the 
account firſt came to.—Ordn. of Genoa. 


4- Wurx ſhip and goods have been ſunk, plundered, or ſpoiled ſo long 
ago, that the knowledge thereof could have reached the perſon that makes 
the aſſurance, either by ſea or land (reckoning three males to {wo hours time) 
then ſuch aſſurance ſhall be void and of no effect; and in that caſe, the 
allured is ſuppoſed to have had, or might have had, an account of the loſs 
and misfortune, without any proof to the contrary being required, unleſs 
the aſſured made the aſſurance upon good or bad advices, in which cale the 
_ aſſurance ſhall be eſteemed valid, if the aſſurer cannot make it appear that the 
aſſured did know already of the damage or loſs, before he made the aſſurance, 


and the aſſured will clear himſelf thereof upon oath.—Ordzn. of Middlcb. 


5. Tux time is to be calculated at a medium between the places, and the 
diſtance thereof, whether by land or water, to be reckoned at {hree miles of 
fifteen to a degree for two hours: and if according to ſuch calculation it 
could have come to the knowledge of the aſſured within the time, then the 
aſſurance 1s to be of no value. Unleſs the allurance was expreſsly made 
upon good or bad tidings ; and in that caſe the ſame ſhall be valid, notwith- 
ſtanding the time is elapſed. —Ordin. of Roll. 


6. Ir knowledge thereof could have come to the perſon who maketh the 
inſurance, either by ſea, or by land, reckoning eee miles to two hours, in 
{ſuch caſe the inſurance ſhall be held of no value, except the inſured, and alſo 
thoſe who procured the inſurance for him, declare upon oath that they 
were ignorant of the damage and loſs at the making of the inſurance.— 


Ordin. of Amt. 


7. Ir ſhall be preſumed that the inſured knew of the loſs, and the inſurer 
of the arrival, if the news thereof could have been brought from the place of 
the loſs, or of the arrival, ſince it happened, reckoning at the rate of a lag 
and a half in an hour, excluſive of other proofs that may be alleged. 
If however the inſurance be made on good or bad news, it ſhall ſubſiſt, except 
it ſhall be proved excluſive of the allotted time of a league and a half in an 
hour, as above, that the inſured knew the loſs, and the inſurer the arrival ol 
the veſſel, before the underwriting of the policy.——The inſured, if it be 
proved againſt him, ſhall repay to the inſurer what he may have received. 

and double premium. And if proof be made againſt the inſurer, he {hall 
repay the premium, and twice that ſum to the inſured. —Ordin. of France. 


8. Every body 18 always at liberty, to cauſe himſelf to be aſſured, at the 
time and in the manner he finds moſt convenient: but he is obliged to 
acquaint the aſſurers faithfully with the advices he has concerning the ſhip, 
oy 0 : | and 
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and to in/ert the ſume in the policy, whether and how long the 855 has been 


departed from the place where it took in it's loading, or whether it ſtill 
remains there, or at what other place elſe it lies: but if no notice is taken 
thereof in the policy, then it is to be looked upon as granted, that the ſhip 
was actually {till at her loading place, according to the freſheſt advices and 
accounts, which the aſſured knew, and had, or at leaſt could have, received 
at the time of making the aſſurance :—but if at that time, the ſhip was already 
departed, or had been on her paſſage above the uſual time, and he that made 
the aſſurance was acquainted with it, but took no notice thereof, then the 
aſſurance is of no value, but the aſſurer is entitled to keep the whole premium. 
If any one wants to make an aſſurance before-hand on the voyage to be 
hereafter undertaken by a ſhip, that is not arrived yet, he muſt expreſs ſuch 
circumſtance in the policy.—Ordn. of Hamb. 


9. INSURANCES may be made on ſhips, effects, and merchandiſe periſhed, 
ſtolen, or damaged, even after the loſs, robbery, or damage ; but if the ſhip, 
effects, or merchandiſe, ſhall have periſhed, been ſtolen, or damaged, a long 
time before that in which the inſurance was made (whether by ſea, or land, 
making the account by land of a league per hour, night and day) the inſu- 
rance ſhall be held as null, without liberty of hearing it in judgment, or 


admitting any proof which the aflurer may want to offer, chat he had no 


advice, good or bad, unleſs it be expreſſed in the policy that: the inſurance 
is made upon bad or good advice; for then it ſhall be valid, if the aſſurer 
cannot prove (by the means permitted by law) to the aſſured, that he knew 
of the loſs, robbery, or damage, before making the inſurance.Ordin. of Bulb. 


10. REmark.—Intelligence is of much greater eee in time of 
war than in peace; but I apprehend that, during the former, the calculation 
of miles and hours, as directed by the ordinances above quoted, would 
frequently prove fallacious, on account of the various cauſes of detention and 


delay which all ſhips are then particularly liable to, beſides winds and weather; 


ſo that innocent inſureds would often be expoſed to a nullity of inſurance. 


11. SE Broker, Concealment, Date, Evidence, Fraud, Inſurance, Inſured, 
Infurer, Notice, Out-Ports, Riſque, Seaſon, Ship or Ships, Valuation, War. 


INTENDMENT, INTENT, INTENTION. 


1. e e pe of law, intellectus legis, means the underſtanding, 

intention, and true meaning of law: the judges ought to judge accord- 
ing to the common intendment of law. Co. Lit. 78. — The law preſumes 
that every one will act for his beſt advantage; and therefore credits the party in 
whatſoever is to his own prejudice.—Finch's Law, 10. Max. 53. When 
one word may have a double intendment, one according. to the law, and 


to 


another againſt the law, that intendment ſhall be taken which is according 
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to the law; and this by a reaſonable intendment.— 3 Bulf. 306. Mich. 1 Car, 
B. R. Yelv. 50. Game v. Harvey. What muſt neceſſarily be underſtood 


makes a part of the policy, as much as what is expreſſed ;—< ſcientia utrinque 


par pares contrahentes facit.” 


2. Tux words of deeds ſhall be conſtrued according to the intent of the 
parties, and not otherwiſe :—the intent ſhall be deſtroyed where it does not 
agree with the law.. C. 160, 162. b.——In every agreement the intent 
is the chief thing to be conſidered. —/#:4. 290._—Common uv/age and 
reputation frequently governs the matter, and dire&s the intention of the 


parties,—Sauvrl, 124.——The att of any party in a policy of inſurance is not 
to operate beyond his intention. Roccus, 164. 


3. SEE Capture, Commodity, Concealment, Conſtruction, Contract, Convoy, 
Cuſtom, Deviation, Fire, Fraud, Privateer, Policy, Return, Uſage. 


PC 


1. W HEN no valuation is inſerted in the policy, it is the coſt of the 
effects with all charges thereupon, together with the premium of 
inſurance, and ſuch other charges, and deduttions, as muſt unavoidably be 
paid and allowed by the inſured, that makes the amount or value of what is 
called the intereſt. I will illuſtrate this, 1. by exhibiting an erroneous 


mode of calculation, which 1s far from being uncommon; and 2. by ſtating 
the true method, 


2. Tux learned Langenbeck, in his Annotations on inſurances, page 214, gives the 
following regulation of a ſhip's loſs :—v:z.—the coſt of 200 butts, 63 halves, and 1; 
quarters of currants, was computed to be 24, 438 ducats, which at 87 groot, with 16 per 


"oo oof RT RT Oy Or OT LN» Maris 77,074 4 
Premium of inſurance and brokerage 16 86 per cent. 3 IE” 12,572 12 
Reinſurance on ditto, at ditt 2,051 © 

M. 91,698 o 


In which calculation the word reinſurance is certainly uſed in a wrong ſenſe, as the 
meaning can only be, that inſurance might be made as well on the premium, as principal 
colt : and, it is evident by the preceding regulation that the inſured ſtill fell ſhort (in 


caſe of a loſs) for the uninſured premium of 2,051 marks: the truth of which the following 
inſtance will prove :—wviz,— - 


3. Ar a premium of 10 per cent. the account would ſtand thus; 
£ 100 at 10 per cent. the premium is £ 10 {| on 3+ =» RE is we 


on 10 FC IS 1 on Ts - -- = is rde, &c. &c. 
% . 0. 


Which infinite ſeries, ſummed up by algebraic rules, will make exafily 113 per cent. 
when the premium is ten per cent. and the inſured deſires to be wholly covered from any 
1578 R f Ls n . 
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lofs :—but common arithmetic will ſolve the propoſition in the following manner, dr. 
if for 100l. inſured, you receive only gol. it is for the value of gol. that you pay 201. 
premium: therefore as gol. is to 10l. fo is 100l. to 111. 5 or, if to recover gol. without 
loſs you muſt inſure 100l. then to recover tool. without loſs you mult inſure 1 141. j.—To 
illuſtrate this ſtill further : in the above-mentioned caſe cited by Langenbeck, the premium 
of 16l. 25 was paid on the worth of 100 marks of currants; therefore you only intrinſically 
receive for 100 marks inſured 83 4, becauſe you pay 16 premium; and 5 
for every 83 15 ſhould inſure 100 marks ; and, for m. 77,074 4, as above, m. 92,097 15 
ſhould be inſured (and not merely 91,698, as erroneouſly calculated there) in order to 
receive clear m. 77,074 4.— The queſtion, whether the premium of a premium ought 
to be admitted as a part of the value inſured, uſed formerly to be warmly conteſted in 
London: but it is allowed now to inſure there in full for all premiums and other 


deduttions, which is called covering the zntereſt ; and is performed by the preceding 
operation. 


4. So that whatever be the premium, together with ſuch commiſſion, 
brokerage, and other charges or deductions, as muſt be paid or allowed per 
cent. by the aſſured, on the effects inſured, they ſhould be firſt ſubſtracted from 
100l. and then as the remainder will require 100l. to be inſured, ſo will the 
amount of the prime coſt and charges of the goods, ſhip, &c. together with 
the coſt of the policy, require a proportzonable ſum to be inſured, in order 
that the aſſured's full intereſt may be covered: it follows, therefore, 
that whatever ſum, hort of ſuch pr oportuonable ſum, or full intereſt, ſhould 
be uninſured, the proprietor, or inſured, is to be conſidered as himſelf 


running the riſque of, or (according to the common expreſhon) as being 


his own inſurer of it; and muſt conſequently bear his proportion of all loſs, 
or average which may happen to the thing inſured. 


5. Hers follow further illuſtrations, or calculations of the ſum neceſſary 
to be inſured, ſo as to cover the outlet or intereſt of the adventurer.-——In 
caſe of a loſs, it was formerly cuſtomary for the inſurers to pay but g8]. for 
every 100l. inſured, or to have two per cent. abated : this cuſtom ceaſed 
at the concluſion of the late war, and the inſurers ever ſince pay according 
to their ſubſcriptions, without abatement : I will, however, ſuppoſe a com- 
miſſion of two per cent. to be paid by the inſured to his agent or correſpondent, 


for recovering the loſs ;—and that it is admitted to be conſidered as a part 


of the intereſt :;—then 


At 10 per cent. premium, the inſured | At 25.» oV» £ 73 
receives but N 2 5 68 
„„ ⁵⁵⁵ß ooh 58 
| 20 KITS — — — — 78 1. 


And ſo in proportion in che caſe of any premium. 

In order to ſhew the ſum neceſſary to be inſured, if the adventurer would 
cover, or make good his outſet, or firſt adventure, in caſe of a loſs, let 10 
per cent. be the ſuppoſed premium on an 100l. adventure: 

Then, as 88l. is to 100l. ſo is 100l. to 113]. 128. 8d. the ſum neceſſary to be inſured 
to make good 100l. As 881. is to 100l. ſois 10l. to 11]. 78. gd. the amount of inſurance. 
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All which is proved by the e example, vz. 
The ſum to be inſure - < <= = = „1 % igen 


Dedutt two per cent. commiſſion, or reckon 98l. for 4601. n 2 6 5 
The inſured receives, in caſe of a loſs 4 - 2 . ; a rg: 7 
Dedutt inſurance on 1131. 128. 8d. at 10 per cent. - 3 N 11 7 3 
Remains the firſt coſt of the adventure 5 5 5 : 4 7 


And ſo as to the reſt of the articles, or any other adventure, or premium, on 


a ſingle voyage. According to this example, the fix articles of premium, 
beſore mentioned, will be ſhewn by the following table. 


| Sums to be inſured to ; | Deduct the inſurance, 


Premiums. make good 100l. on | Deduct two per cent. Remains, . or premium on the | Remains, 
a ſingle voyage. ſum inſured. 

"4 8 1—ͤ—r!T 84 £- 4 4 

At 40p.cent.} . , AL- 7 0: 200 
15 2180; 9 51 . 0 ES 4.200 
20 123 4 1 n 1 9918 1 0 | 25 12 10 100 
25 . 
30 | 'y oz none os on: Oe 3 TP OE AY TOO 4} 100 
40 / +. yp {39-* 4 l 100 


In this and the following tables, there is no regard had to office-charges, 
intereſt of money, or riſque of inſurers, as they 'often vary according to 
the circumſtances: it is alſo to be noted that ſome perſons obtain their 
inſurances themſelves, others employ fattors or agents, and pay them one- 
fourth, or half per cent. on the fums infured, and one or two per cent: on 
recovering loſſes: the offtce-keeper, or broker, receives from the inſured 
7s. or 118. (according to the ſtamps) for the policy, and half per cent. 
upon ſettling loſſes: intereſt of money is ſeldom chargeable unleſs in the 
caſe of long voyages :—but, whatever theſe charges ſhall really happen to 


be, they may be dedutted upon any computation for covering the intereſt. 


6. Tur foregoing computation ſhews the amount of inſurance on a 


-ingle voyage : in the next place will be ſhewn how it will ſtand with a voyage 
out and home, or a double voyage, &c.: the voyage out is conſidered as a 
fingle voyage, which is already explained in the article of 10 per cent. 


premium: and as to the voyage home, deduct the premium from 98 as 
aforeſaid : then ſay, | 


As the remainder 1s to the premium, fo is the amount of the firſt inſurance, together 
with 100l. to the inſurance of the voyage home :—this inſurance home, added to the 
inſurance out, makes up the total infurance :—as for inſtance, the premium of 10 per cent. 
on 100l. outſet, makes the inſurance out 111. 78. gd.; that, added to 100l. makes 
111l. 78. 3d.; then, to find the infurance home at 10 per cent. premium, ſay,—as 88]. is 
to 10l.; ſo is 1111. 78. . 3d. to tel. 13s. id.: then add the 121. 19s. 1d. inſurance home, 
to the 111. 78. 3d. inſurance out, it makes 24 l. os. 4d. total inſurance, to make good 100). 
out and home {as in the following table); and the ſum neceſſary to be inſured home will, 


| according to the toregoing' example, amount to 1261. 108. 11d. The premium of 40 
per cent. which is the higheſt premium mentioned, makes the inſurance out 68l. 198. 3d. 


on 100l. outſet ; and the like ani of 40l. per cent. home, makes the inſurance 
1 | 1161, 


1161. 10s. 6d. as is demonſtrable from the ſame principles: — for as 581. is to gol. ſo is 
1681. 198. 3d. to 1161. 10s. 6d, :—then add the inſurance out and home, it will make 


1851. gs. 9d. total inſurance (as in the following table) to make good 1001. in caſe of a loſs : 
—which is proved by the following example; viz. 


As 58l. is to 100l. fo is 168], 198. 3d. to the ſum neceſſary to be inſured 


home, to make good 100l. for the firſt outſet - 5 5 « 72291 6 4 
Deduct two per cent. commiſſion 3 = - — 4 6 16 7 
The inſured receives in caſe of a loſs 4 - 4 a a 285 9 9 
Dedu@ inſurance home on 2911. 6s. 4d. at 40 per cent. 116 10 6 

168 19 3 
Deduct allo infurance out * 6 a « s 6 < 68 19 3 
Remains the coſt of the firſt outſet — 4 6 I b £100 0 0 


— — — 


And ſo as to any other adventure, or premium, on a double voyage, as may 
be ſeen from the following fable, viz. 


The amount of inſurance to make good 100l. out and home : 


cy 2 _ the Out Home Total 
% h ˖ͤ „ 65-4 

At 10 per cent. $4: 2:0 1 19 1 24 00 4 
15 JJ. 39 8 $ 
20 25 12% a0 [8 4 4 57 17 2 
1 34 4 11 45 19 5 80 4 4 
30 3 63 11 7 107 13 11 
40 | 68 19 3 116 10 6 | 185 9 9 


7. I SHALL now ſlate the difference between convoys and no convoys, i 
an inſtance of a treble voyage; the rotation being from England to Africa, 
from thence to America, and then home. Inſurance from England to 
Africa may be done in time of war, at about 7 per cent. with good convoy, 
and not under 15 per cent. without convoy; and the voyage may be 
performed in forty to fifty days: inſurance from Africa to America will be 


about 6 per cent. with ſuch convoy, and 18 per cent. without convoy ; and 


this voyage may be performed in forty to fifty days: the inſurance from 
America to Great-Britain, with good convoy, will be at about 10 per cent. 
and without convoy at about 25 per cent. and this voyage may be performed 
in forty to ſixty days.—To ſhew the amount of inſurance at theſe rates, to 


make good 100l. outſet, throughout the whole rotation, dedu@ the ſeveral 
premiums from g8l. as aforeſaid ; and add the premium or premiums on the 


firſt and enn vpn to > 100l.; then Jay, 


For dle oſt voyage, As gal: is to 7l. Jo 1 is 100l. to "us 1105 10d. —As 8. is to EX] 


ſo is 100l. to 281. 18. 5d. 


For the ſecond 3 gal. is to 6l. Fi is 10. 1 _ 10d. to 71. os. 6d.—As Sol. 


is to 18l. ſo is 118). 18. 5d. to 261. 118. 4d. 


For the ird voyage, —As 88l. is to 10l. foi is 114]. 148. 4d. to 131. os. 8d As 1 


is to 2gl. ſo is 144l. 128. gd. to 49l. 108.-8d. 


The amount of the whole, and the difference between good convoys and no convoys, 


vil 1 from the following table, viz. 


From 


— — — * ——  _ ͤ h — 
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The amount of 1 The amqunt of | Difference in 
in ſurance with infurance with- the inſurance 
good convoy out convoy per cent. 
per cent, | per cent, 
£ $, d. 4 5. d. £ $ * d. 

From England to Africa - + 7 13 1% 118 1 5: 146: 77 
From Africa to America - = „ 26 11 4 19 10 10 
From America to Great-Britain 13 8 8 49 10 8 36 10 0 

Total | 27 15 0 94 3 5 86 8 8 


8. To find the ſum neceſſary to be inſured to make good, or cover 100), 
outſet, on a treble voyage, in the caſe of 250. per cent. premium, from America 
to Great-Britain, and the other premiums without convoy, as above- men- 
tioned, /ay, 

As 25]. is to 100l. ſo is 49l. 10s. Bd. to 1981. 2s. 8d. ;—or, as 701. is to 100l. ſo i; 
144]. 12s. Od. to 1981. 2s. 8d.; the ſum neceſſary to be inſured without convoy; and * 
the ſame rule, 130l. 7s. 2d. will be ſufficient with convoy. 


This will appear from -the following example: 


The ſum to be 'infured — = DE ⁹ m % 4. LS. 
Deduct 2 per cent. commiſſion - nnn - 3 19 3 
The inſured receives in caſe of loſs - - — - - - - 194 3 5 
Deduct inſurance on 198l. 28. 8d. at 25 per cent. - - - 49 10 8 
EE £ 144 12 9 
Nedutt inſurance on the outſet A Det fo „ £18 1 
On the ſccond voyage - : - . - 2 1 
| 7 44 12 9 
# | * a 
Remains the coſt of the firſt outſet — „ - - - £100 0 © 


And fo as to any other adventure, or premiums, on any other treble 
VOYage. . * | 


9. - CASE :—The plaintiff declared that on the 13th of February 1758, he in- 
ſured loſt or not loſt, at and from Jamaica to London, upon the {hip or veſſel the 
Prince of Orange, James Anderſon, maſter, from and immediately following 
her firſt arrival in Jamaica, until the ſaid ſhip ſhould be arrived at London, 
and there had moored at anchor twenty-four hours in good ſafety, &c. &c. 
at and after the rate of thirty guineas per cent.; in caſe of loſs, the aſſured to 
abate two per cent. warranted free from average under three pounds per cent. 
unleſs general or the ſhip ſhould be ſtranded; and it was declared that the 
aſſurance was upon ſhip and freight ; and that the underwriter was to return 
151. if the ſaid ſhip departed with convoy for the voyage, and gl. per cent. 
for convoy through the Windward-Paſlage, or Gulph of Florida, &c.: that 
the ſaid ſhip before the making of the policy, that is, on the 10th of December 
1757, was in good ſafety at Jamaica ; and that afterwards divers goods and 
merchandiſe, to the value of 10,000]. were laden and put on board her to be 
carried on freight; and that the plaintiff, at the time of loading the ſaid 


goods and merchandiſes on board the ſaid ops; ang from thence until che lols 
of 


» - © © 
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of the ſaid ſhip, &c. was intereſted in the ſaid ſhip, and in the faid freight, 
to the value of all the money inſured thereon :—that the ſaid ſhip, on the 1210 
of December 1757, departed from Jamaica towards London; and was with 
the ſaid goods and merchandifes, on her ſaid voyage, that is, on the 2d of 
February 1758, attacked, conquered, and taken a prize by the French : and 
the defendant was required to pay a loſs of g81. per cent.: there was another 
count for 100]. had and received by the defendant for the plaintiff's uſe. 
Damages 100l. :—the defendant paid 561. into court, and pleaded non 
aſſumpſit; whereupon iſſue was joined. — The plaintiff, after fitting out and 
victualling the ſaid ſhip at Waterford, ſent her to Jamaica to take in her 
cargo, and between the 11th and 19th of February 1758, cauſed to be inſured 
by different perſons the ſum of 1,600]. at and from Jamaica to London, upon 
the ſaid ſhip and freight :—the ſhip took in her cargo at Jamaica, and on the 
2d of December 1757, failed from Montego-Bay in the ſaid iſland without 
convoy, and on the 2d of February 1758, was taken as aforeſaid :—about the 
12th of February 1758, the ſhip was retaken by a Britiſh privateer called the 
Britannia, Capt. Dodſon, who became entitled to half the net proceeds; 
and the plaintiff applied to the recaptor's agent, and deſired he might have 
the direction of ſelling the ſhip and cargo for the benefit of the concerned, 
but was refuſed ; whereupon two brokers were mutually agreed to by all the 
parties, to ſell and diſpoſe of the ſhip and her cargo: the ſhip and cargo 
were accordingly fold by public auction, with the mutual conſent of the 
plaintiff, inſurers, and recaptors ; and one half of the net proceeds was paid 
to the plaintiff, and the other half to the recaptor; and in the account 
delivered by the broker, the plaintiff was allowed for the {ſhip's freight 
1,3221. 8s. 6d.; and though the plaintiff hath declared lor a total los, he 


only claims a partial or average lols. The ſhip and her cargo being thus 


fold by public auction, the plaintiff delivered in all his vouchers to the 


policy-broker to make up the account, and ſtate the loſs for the examination 
of the inſurers: the account was ſtated as follows; viz. 


The Prince of Orange colt at private ſale - - - > 1350 0 5 
Amount of the outſet by the ſhip's books - =» - E 5 522 2 2 


Premium of 1, 1351. (the ſum that muſt be inſured to cover the value of | 


the ſhip and her outſet) from London to Waterford at five guineas per 
cent. and policy — * 


S 


| £1,432 19 5 

Proviſions for ſhip's uſe at ditto — e - — - 110 9 1 
| 1,243 8 

Deduct freight from London to Waterford = - — = 121 0 0 

| 1,122 8 6 

Dedu& return of 1 + per cent. for convoy on 1,135l. as abe 28 17 6 

1,093 11 0 


8 
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| | Brought over F 1,099 11 »9 
Premium on 1, 190l. (which muſt be inſured to cover 1,093l. 11s. the 
value of the ſhip at Waterford) from Ireland to Jamaica at fix guineas 


per cent. and policy - - - - - - - - - 785 4 0 
1,1 68 1 5 © 

Dedutt freight from Ireland to Jamaica = - 3 9 8 - „% 296.440 
S708 x0 


Premium on 1,320l. (which muſt be inſured to cover 8781. 1s. the value 
of the ſhip at Jamaica) from Jamaica to London at go guineas per 


Cent. * — — — — — — - - - - 416 8 
3 £1,294 1 6 
Total amount of the freight £ 1,322 8 6 
From which dedutt the portlage bill, and charges in | 
the river, which may be about - - "ls | ps op 
| 900 O 0 
Premium of 1,350l. (to cover gool.) at 3o guineas per cent. 425 5 0 
£1,325 5 0 
So that there might be inſured on the ig 1,320 0 © 
And on freight * „4.3585 0 
{2,670 0 0 
Half the net proceeds of the ſhip and freight - - - 1 940 11 1 
From which dedut half the crew's wages home — - - - 138 11 3 
£801 19 10 
{ 2,670 at 98 per cent. s - - — - - - 23,816 12 0 
Received — 333 8 - 83 2 801 19 10 


Loſs (1,814 12 2 


If 2,67 ol. loſes 1,8 14l.; 100l. will loſe 671. 18s. 9d.; being the average loſs claimed by 
the plaintiff. 5 | RES 


Defendant's objections. It is underſtood, that the practice amongl! 
merchants is, to inſure no more on ſhip and freight, than the ſum it will 
require to bring her on an equality, whether ſhe arrives or not ; but when 


neither are valued, to aſcertain whether a merchant chooſes to have a profit 


in view by her arrival, or capture, and for which, when valued, he pays a 
certain premium, jt ſeems natural that the inſured means only to be ſecured 
and reinſtated in his real property, into which the inſurers have a right to 


enquire, and to ſee that the account is properly ſtated; and it muſt be owned, 


the wear of a-ſhip greatly reduces her value, which the freight again anſwers, 
but with heavy charges: therefore ſhip and freight are the ſame; or if they 
are ſeparated, it depends much on fancy ;—wherefore in this caſe the owners 
ſhould only have inſured as under, viz. 
The value of the ſhip at Jamaica being — £878 1 „ 

| Required 
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Brought over £878 1 o 
Required only inſurance on 1,350l. on ſhip and freight at go guineas 


per cent. - - — - - 8 « : 4 7 425 5 © 
1,303 6 o 
If a total lols had happened, this 1.350]. ſecured the owners at 981. per 
cent. 1,323]. | 
As ſhe was taken, &c. they received for half ſhip and freight - - 801 19 10 


The loſs is {501 6 2 


If 1, 350l. loſes 30 fl. 6s. 2d.; 100l. loſes 371. 2s. ;—which the defendant offered to pay 

the plaintiff. 

Some urge it to be the cuſtom to inſure net freight, as well as the value of 
a ſhip; and it is too general a cuſtom, alſo, to miſtake what that net lreiglit 
actually is, or rather impoſſible to calculate exactly, what a ſhip and freight 
will yield in the middle of a voyage; therefore it is incumbent on an owner 
to pleaſe himſelf, and declare it by a valuation of both; but if he docs not, 
and leaves all open, 1t 1s to be preſumed he means only to ſecure his real 
property; and inſurers can never be liable to pay the loſs on an accidental or 
imaginary profit, in caſe of a total loſs, while the aſſured (in the event of a 
ſafe arrival, and that by heavy charges, ſuch as thirty guineas to ſailors for 
the run home, his ſuppoſed net freight, or profit, does not yield to his 
expectation) can have recourſe upon the inſurers for a return of premium, by 
complaining of his miſtake after the ſhip's arrival :—wheretore all inſurances 
leſt open, not valued, are intended only to ſecure the real original property: 
but as there are facts in the preſent caſe, let it be ſuppoſed the aſſured, or 
owner, meant to make profit (which 1s granting a contradiction on an unvalued 
policy) by inſuring his freight at a high rate ; his claim for return of premiums 
would be founded on the following ſtate, by proving his intereſt at the higheſt 
it now turns out to be at the end of the voyage. | 

Suppoſe 2,67 ol. had been inſured, without valuing the ſhip and freight, and the ſhip arrived 
ſafe, the aſſured could have demanded a return of premium by ſtating his account thus, viz. 


Amount of the ſhip's freight - - - - - - - 1,322 8 68 
Ditto of ſhip fold at - - - - - - 1 720 0 0 
Total value £2,042 8 6 
Coſt at Jamaica Or, - „ BaS$-- 4:50 
Premium on 1,350. ſhip and freight - - 43 5 8 
Portlage bill = - - - - — 438 8 9 
7 1,741 14 9 
Net freight or profit to be inſured at 2861. 148. to bring it home — 14 0 
Inſurers dehtors to premiums of 2,670l. at 30 guineas - . 1:0 
By inſurance on 1,350 © 0 £42k 5 
By ditto on net freight at 286 14 0 7. .00 0-3 
1,636 14 0 518 11 3 
Sum over-inſured C is £323 9 9 
The above net freight at Jamaica - ets» lk em - 300 13 9 
Dedutt coſt of inſurance on 2861. 148. * — - - go 6 3 
When brought home to London yields — = > i»: £10706 
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N. B. Inſtead of adding the premium to a ſuppoſed profit on ſhip and freight at Jamaica, 
the premium thereof muſt always be dedutted, and leſs inſured to make it a real value. 


Proof. If ſhe had arrived ſafe; — ſhe ſold at, or was worth - £720 0 0 
Her freight turned out at - - - - . - * — 1.322 8 6 
| 2,042 8 "6 
Coſt at Jamaica - 5 £878 1 © 
Inſurance on 1,636l.. 145. , - - = 515 11 3 
Portlage Bill - - - - — - * 4 9 | 
G 1,892 1 8 
£210 7 6 
If ſhe had been a total loſs ;—1,6361. 148. at 98 per cent. would pax Z 1,603 19 3 
Colt at ſamaica - - - - - £878 1 0 | 
Inſurance premium Poe. 316 1 9 
— 1.393 12 3 
Net profit (210 7 6 
As ſhe was taken and retaken; — 1, 6361. 145. at 98 per cent. £1,603 19 9 
By net proceeds of half ſhip and freight - <- <- 801 19 10 
The inſurers muſt then have paid TC” - - - - „ Box 19 11 
Net proceeds on half ſhip and freight 4. Io EIT 801 19 16 
| | | 1,603 19 3 
Coſt at Jamaica - - - - OT PEE © -. Mk Ge. | 
Ditto premium **» - — 518 11 3 
BY £:393 02-3 


Net profit { 220 7 6 


As certainly every man means his true intereſt in all his operations in trade, 
the above ſtate proves proper calculations; as whether a ſafe arrival, a total 
loſs, or capture and recapture had happened, the profit or net freight turns 
out equally the ſame : wherefore in all inſurances of ſhip and freight, both or 
either, left general, and not valued, the aſſured can calculate in the above 
manner for a return of premium; as allo the inſurers from paying too much. 
If the inſurers were to pay (reſpecting the caſe in queſtion) on the 
imaginary ſum of 2,670l. the aſſured would not only gain 896l. 13s. 4d. by 
the capture and recapture, an accident, but ſave allo 11 51. 6s. gd. they | 
would have loſt had the ſhip arrived ſafe; without the leaſt chance of a 
reciprocal advantage to the inſurers by any accident. lf cuſtom is pleaded | 
to a gontrary practice reſpecting freight, it has no relation to an inſurance on 
ſhip and freight; becauſe if an high valuation is made and inſured on the oe, 
ſo much the 4% ought to be done on the other.——This cauſe coming on to 
be heard, and the plaintiff's witneſſes proving, that it was cuſtomary in the 
city of London for an owner of a ſhip to cover his intereſt both in ſhip and 
freight, by inſuring ſhip and freight, and the premium paid for inſuring the 
ſame (the underwriter taking the premium in caſe the ſhip arrives ſafe) the 
jury gave a verdict for the plaintiff. If the plaintiff had inſured to the fuli 


amount of 15 valuation, that is, 2 70 the principle inſiſted upon by the 
defendant, 
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| 
defendant, would, it ſeems, have been right; for © the deſign of inſurance 
is, not to cover an imaginary profit, but to ſecure a real intereſt.” At 


Guildhall, May the 15th, 1759.—S:r Alex. Grant, Bart. v. William Innes. 


10. Cast.—On a policy of inſurance on goods, by agreement © valued at 
600l. and the aſſured no to be obliged to prove any intereſt :”—the Lord 
Chancellor ordered the defendant to diſcover what goods he put on board; 
for although the defendant offered to renounce all intereſt to the inſurers ; yet 
his lord{hip referred it to a maſter to examine the value of the goods /aved, 
and to dedutt it out of the value; or ſum of 600l. at which the goods were 
valued by the agreement.—2 Vern. 715. Mich. 1716.—Le Pypre & Farr. 


11. Cas Ek. Mrs. Strode, leflee of a houſe, inſured the ſame for ſeven years 
from fire, to the value of 400l.: her term therein expired before the policy, 
viz. at Midſummer 1740: on the 6th of January following; the houſe was burnt 
down: on the 23d of February following, Mrs. Strode affigned the policy to 
the plaintiffs, who are the ground landlords, and now a bill is brought againſt 
the inſurance- office for the 400l. Lord Chancellor ſaid, the queſtion is, 
whether by the gſſign ment the plaintiffs are entitled to recover the 400l. ? and! 
am of opinion, that the party inſured ought to have a property in the thing 
inſured, at the time of the inſurance made, and at the time of the lofs by fire, 
or he cannot be relieved. Mrs. Strode had no property at the time of the 
fire, conſequently no loſs to her; and if ſhe had no intereſt, nothing could 
paſs to the plaintiffs by the aſſignment :—it the inſured was not to have a 
property at the time of the inſurance or loſs, any one might inſure upon 
another's houſe, which might have a bad tendency to burning houſes : 
inſuring the thing from damage is not the meaning of the policy, it muſt 
mean inſuring Mrs. Strode from damage, and ſhe has ſuffered none.—Bill 


diſmiſſed without colts. —Eaſter 1743: 1 Wilſon 10. — Sadler 's Company v. 
Badcock. 


12. By Stat. 19 Geo. 2. c. g/. All inſurances on ſhips or goods intereſt 
or no intereſt, or without further proof of intereſt than the policy, are void. 
except on private ſhips of war: or on effects from any ports in Europe, or 
America, in the poſſeſſion of the crowns of Spain and Portugal. 


13. By Stat. 14. Geo. g. c. 48.—No inſurance ſhall be made on the % of 
any perſon, or on any other events whatſoever, wherein the perſon or perſons 
for whoſe uſe, benefit, or account, the policy 1s made, ſhall have no intereſt, 
or by way of gaming or wagering :——the name of ſuch perſon muſt be 
inſerted in the policy: and no more ſhall be recovered than the amount 
or value of the intereſt, 


14. IF the inſured ſues for the payment of the ſum inſured, above the 
value of his effects or intereſt, he ſhall be exemplanly puniſhed. ——We 
forbid the making any inſurance or reinſurance on goods or effects, above 
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their real value, in one or more policies, under the penalty of ſuch inſurance, 
being invalid, and confiſcation of the goods. —Ordzn. of France. 


15. No perſon is to preſume to offer any thing to be inſured above the 
legal and conſtituted value. If any one, from an eager deſire of gain, ſhall 
run the riſque of inſuring a ſhip or goods to a greater ſum than their equitable 
value, he ſhall be ſeverely puniſhed according to the circumſtances, the 
inſurance ſhall be void, and the premium fall to the inſurer; but if by 
accident, and without any evil deſign of the party inſured, the value inſured 
exceeds the uſual and equitable worth of the ſhip or goods, the inſurance 
{hall, indeed, remain in its full force; but the inſurers, in caſe of loſs or 
damage of the goods inſured, ſhall not be bound to pay more than their 
actual worth, and in proportion to the fum for which they reſpectively bound 
themſelves: likewiſe what overplus they received in the premium on account 
of this abatement, after a deduction of half per cent. they are to return to the 


parties mſuring.—Ordm. of Konig /b. 


16. As the borrower, on bottomry or reſpondentia, were it permitted to 
him to make inſurance, could not recover, in caſe of loſs, without proot of the 
value of his intereſt, neither 1s the lender, who inſures, and who repreſents 
him on this occaſion, entitled to greater favour; nor 1s the producing of the 
bottomry or reſpondentia bond ſufhcient, without proof of the borrowers 


intereſt in the ſhip, or of the value of the goods Oy ſhipped.— 
2 Valin's Comm. 139. 


17. SEE Prelim. Diſc. 56. Abandonment, Abatement, Average, Bargain, 
Barter, Boltomry, Broker, Capture, Condemnation, Court of Policies of Aſſurance, 
Declaration, Double-Inſurance, Equitable-Afſurance, Factor, Fire, Fraud, 
Freight, Goods, Inſurance, Inſured, Intereſt or no Intereſt, Lives, Los, 
Market, Maſter, Prior-Inſurance, Profit, Proof, Property, Proprietor, R1/que. 
Ship or Ships, Valuation, Wager, Wear and Tear. 


INTEREST OF MONE Y. 


t A on a policy of inſurance having been ſued for at law, and 
| - recovered; on a diſcovery of facts afterward made by the anſwer 
to a bill in equity, the money was decreed to be repaid with coſts and 
intereſt: and the lord keeper ſaid, “ as to the intereſt, I think it would be 
given at common law, where a man ſues for, recovers, and receives, a grols 
| ſum of money unduly ; and I ſhould not fit here, were I to fuffer a man to 
receive a ſum of money and keep it, without making. any ſatisfaction for the 
detention of it :—what would the merchants of Lombard-Street think of ſuch 

POOR: ?”'—In chan. 17 58. —Cleeue and Sir Cr: ww kane 


i 
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INTEREST 


LE 1 
INTEREST OR NO INTEREST. 


1. HEN an inſurance on intereſt or no intereſt is propoſed (which 

ſometimes happens, notwithſtanding the under- mentioned ſtatute) 
the inſurers ought carefully to examine into the motives that the perſons 
inſured may have for thus inſuring; for it is extremely delicate and dangerous 
to underwrite to perſons who have any management in the voyage, ſince they 
may be tempted by lucre, in ſome ſhape or other to loſe the ſhip. Were 
it not for the apprehenſion of ſuch bad conſequences, there could be no 
objection to allowing merchants to follow their own inclinations, and permit- 
ting inſurances, when they cannot otherwiſe be done, to be made as a wager, 
or intereſt or no intereſt ; but {lll the inſurers ought to take care that at the 
tune of ſuch inſurance there be no bad news of the ſhip: or if it is upon one 
expected from diſtant countries, that there be no room to ſuſpect any 
fraudulent deſign: and upon the whole, it is unqueſtionably more conſiſtent 
with prudence, and more conducive to the public benefit, to ſubjett inſurance 
to ſome limitations, than to grant a ſanction to it as gaming or wagering. 


2. By Stat. 19 Geo. 2. c. 37. {. 1,—-No aſſurance ſhall be made after the 
1ſt day of Auguſt 1746, by any perſon or bodies corporate on any {hip 
belonging to his majeſty or any of his ſubjects, or on any goods on board any 
ſuch ſhip, intereſt or no intereſt, or without further proof of intereſt than the 
policy, or by way of gaming or wagering, or without benefit of ſalvage to 
the aſſurer; and every ſuch aſſurance ſhall be void. —5S: 2. Aſſurance on 


private ſhips of war fitted out by his majeſty's ſubjects ſolely to cruiſe againſt 
his enemies, may be made by or for the owners, intereſt or no intereſt, free 
of average, and without benefit of ſalvage to the aſſurer. S. 3. Any 
merchandiſes or effects from any ports in Europe or America, in the 


poſſeſſion of the crowns of Spain or Portugal, may be aſſured, in ſuch 
manner as if this act had not been made. 


3. CasE,—This was an inſurance on goods, by the Durſley galley, 
intereſt or no intereſt, at -and from Jamaica to Briſtol : in her paſſage ſhe 
was taken by a Spaniſh privateer and carried into Mores, a port in Spain, 
kept eight days, and then cut out - by an Engliſh ſhip: and the plaintiff 
inſiſting, that this, though on goods, was to be conſidered as a wager on the 
bottom of the ſhip, brought his action as upon a total loſs. —The defendant 
inſiſted that by the ſtatutes 13 Geo. 2. c. 4. and 17 Geo. 2. c. 34. this ſhip is 

to be reſtored to the owners, paying ſalvage; , and- conſequently this is only 
an average Joſs; and the plaintiff can only recover upon a total one.— 
But the chief juſtice held that, in this caſe, the plaintiff ought to recover; 
for this is a wager upon a total loſs in the voyage, and here has happened 
one; for the being carried into port and detained eight days makes one: 
and where the policy. is intereſt or no intereſt, the proviſions of the acts in 
the caſe of valued policies cannot take place: the act does not declare the 


property 
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property is not gone by ſuch a capture; but only provides for reſtoring the 
ſhip to whom it did and ſhall be proved to have belonged: he faid it miglit 
be otherwiſe, where the recapture was before the ſhip was carried infra 
præſidia; or in the cafe of goods actually on board, and upon a valued 
policy.—Stran. 1250. 19 Geo. 2.—Dean v. Dicker. 


4. Mons. Valin, in his excellent and elaborate commentarzes on the ordi- 
nance of Louis xiv. 1681, publiſhed at Rochelle in 1766, vol. 2. p. 73. ſays, 
* in England, an inſurance 1s valid without regard to the value of the things 
inſured, and without examining whether the goods be ſhipped or not : the 
exiſtence of the ſhip, on occaſion of which the inſurance is made, is alone 
conſidered; ſo that all is reduced to a kind of wager whether the ſhip ſhall 
arrive or not; thus, in caſe of ſafe arrival, the premium is gained without 
further enquiry, and on the contrary, if the ſhip is loft, the inſurer is held 
to pay the ſum inſured, whether the aſſured had or had not intereſt in the 
ſhip or cargo to the amount of the inſurance.—And it is the ſame in Portugal, 
in caſe of ſtipulation whether there be or be not effects in the ſhip to the 
amount inſured;” ſince Pereira de Caſtro, decis, 56. n. 5. holds © that ſuch 
a ſtipulation is valid, as not being contrary to the nature of the contract of 
inſurance.”——lIt is neceſſary that Monſ. Valin's countrymen, who make 
large inſurances in England, and perhaps ſometimes under the idea that no 
proof of the quantum of intereſt is requiſite, ſhould be informed of his 
_ miſtake, and be referred to the afore- mentioned ſtatute. 


5. SEE Prelim. Diſc. 56. Adjuſtment, Bargain, Bottomry, Capture, Crutze, 
Fire, Fraud, Inſufficiency, Inſurance, Intereſt, Market, Privateer, Profit, 
8 Seizure, Ship or Ships, Valuation, * 


I W V A T ö 
SEE Fire. 


1 N f D A M 


Soo after the commencement of the preſent war with our North- 
American colonies, an embargo or prohibition was laid in Ireland 
againſt the exportation from thence of proviſions, except with licence and 
giving bond to land them in the Britiſh dominions : notwithſtanding which, 
many cargoes were conſtantly ſhipped for France, Spain, &c. with falſe 
clearances as for England, and were alſo inſured in London: ſome of them 
were taken and brought in by the king's ſhips, and others by ſhips with 
commiſſions of marque; but the authority of the latter not reaching to ſuch 
Iriſh ſhips and cargoes, the owners of the former were obliged to indemnily 
the proprietors of the latter.—Several perſons of cotiſequence in Ireland 
ee heavily of the ſaid embargo, and denied the right of the king, 


Or 
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or even the parliament of Great-Britain, to lay ſuch prohibitions, or indeed 
any other reſtraints on their trade: the conſequence of thoſe clamours was, 
a repeal by ſtat. 20. Geo. g. of the ſeveral reſtrictions thereon which before 
ſubſiſted by our navigation acts, and other ſubſequent ſtatutes, ſo that Irctand 
now enjoys the freedom of commerce ſhe had long wiſhed for. 


2. By Stat. 15 Geo. g. c. 31. ſ. 21.—From the 25th of December 1775, 
the reſpective bounttes after mentioned ſhall be allowed for every Britiſh- 
built veſſel, owned by the ſubjects of Ireland, which ſhall proceed from any 
port in Ireland on the whale fiſhery to the Greenland ſeas, and Davis's 
Streights, under the ſeveral rules and reſtrictions expreſſed in this act. 
S. 23. The commiſſioners of the cuſtoms for that part of Great-Britain where 
ſuch ſhips ſhall arrive, ſhall cauſe payment to be made of the bounty or 
premium of 408. per ton, for every ſuch ſhip as ſhall proceed on the ſaid 
fiſhery, from the 25th of December 1775 to the 25th of December 1776; 
and from the 25th of December 1776 to the 25th of December 1781, 308. 
per ton; and from the 25th of December 1781 to the 25th of December 1786, 
208. per ton. S. 24. Provided ſuch {hip {hall fail from the port where {he 
ſhall be ſurveyed, and cleared directly on her intended fiſhery, on or before 
the 10th day of April in every year, and ſhall continue with her crew in 
the Greenland ſeas, or Davis's Streights, diligently endeavouring to catch 
whales, &c. until the 1oth day of Augult, unleſs ſuch ſhip ſhall be laden 
with the blubber and fins of one whale, or ſhall be forced by ſome unavoid- 
able accident or neceſſity to depart ſooner from thoſe ſeas. —S. 31. The 
owners may m/ure the bounty. 


3. SEE Prelim. Diſc. 43, 51. Alteration of Policy Voyage or Riſque, 
Colony, Eaſt- India, Embargo, Fiſheries, Greenland, Out-Ports, Touching, 
War, Wool and Woollen Manufattures. 


4 H JETSON 


ETS ON On FEET N. 


1. HE Lex Rhodia de jadlu, a celebrated maritime regulation, has 
prevailed among all civilized nations, ancient and modern. When 
in a ſtorm weighty goods of little value are thrown over-board to 

diſburden the ſhip, the owners of the remaining cargo muſt contribute to make 

up the loſs. The throwing over-board weighty goods of little value, is 
extremely beneficial to the owners of the more precious goods, which by that 
means are preſerved ; and, according to the foregoing dottrine, theſe owners 
ought to contribute for making up the loſs of the goods thrown into the ſea, 
preciſely as if there had been a formal covenant to that effett.—But what if the 
whole cargo be afterward loſt, by which eventually there is no benefit? If loſt 
at ſea in the ſame voyage, the owner of the goods thrown overboard has 
certainly no claim, becauſe at any rate he would have loſt his goods along with 
the reſt of the cargo: but as ſoon as the cargo is laid upon land, the 
obligation for retribution is purified ; the value of the goods abandoned to the 
ſea, is or ought to be in the pocket of the owner; and the delay of payment 
will not afford a defence againſt him, whatever become of the cargo after it 


is landed. —Ld. Kaim's Prin. of Equ. 116. 


2. SHIPS being freighted, and at ſea, are often ſubject to ſtorms and other 
accidents, when, by the ancient laws and cuſtoms of the ſea, in extreme 
neceflity, the goods, wares, guns, or whatſoever elſe ſhall be thought fit, may 
in ſuch extremity be flung overboard: but then the maſter ought to conſult 
with his mariners, who, if they conſent not, and yet the ſtorm and danger 
continues, the maſter may, notwithſtanding, command what he ſhall think 
proper to be caſt over-board for the common ſafety of the reſt. —So likewiſe 
goods coming from infected towns or places may be caſt over-board ; and if 
an action be brought at common law, the defendant may juſtify the ſame by 
pleading the ſpecial matter.—If there be a ſuper-cargo, a requeſt ought to be 
made to him to begin firſt ; but if he refuſes, the mariners may proceed.— 
Molloy, b. 2. c. 6. ſ. 6. cites Leg. Rhod. de jatt. 8 lib. 2. fo. 41. b. n. 3- 
49 Edw. 3. fo. 15. Leg. Oler. c. 18. 


3. Ir 
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3. Ir the ſhip happens to outweather the florm, and arr:vcs in ſafety 
at the port of diſcharge, the maſler and molt of the crew muſt {wear that the 
goods were caſt over-board for no other cauſe, but purely ſor the laiety of the 


{hip and lading.—Molloy, b. 2. c. 6. l. 2. Leg. Wiſbicens. art. 38, 39. 


4. Kine William the Conqueror, and Henry i. made and ratified this 
law concerning goods caſt over-board by mariners in a ſtorm, in imitation of 
the ancient Rhodian law, de jact.— ]. Si ego jecero res tuas de navi ob 
metum mortis, de hoc non potes me 1mplacitare ; nam licet alteri damnum 

inferre ob metum mortis, quando periculum evadere non poteſt. Et ſi de 
hoc me melces, quod ob metum mortis nil fecifle de comelpriorait. Et ca 
quæ in navi reſtant dividantur in communi ſecundum catalla; & ſi quis 
jecerit catalla extra navim, quando neceſſitas non exegerit, ea reſtituat.— 
Molloy, b. 2. c. 6. 1. 3. cites Leg. Gulicl. 1. & II. 1. c. 98. de Padtis ad Legem 
Rhodiam. Selden ad Eadmerum, & nolæ & ſpicilegium, lo. 183. Weelock de 
priſe. Anglorum legibus, fo. 167. 


5. Ir goods ſhipped in England are in a tempeſt thrown over-board, in 
order to preſerve the veſlel and crew, and theſe goods are taken up and 
preſerved by another Engliſh ſhip, the owners bring trover ; it hes, becaule 
delivered upon the land.—2 Rolls's Rep. 498.—Caps v. Tooker. 


6. Wu ſome goods mult. unavoidably be thrown over-board, the 
maſter ought to have a particular regard, that ſo far as is poſitble thoſe goods 
may be thrown over, which are of the greateſt rocigh, but of the lou? value: 
and in cale any perlon on board has in his cheſts or bales any money, gold, 
ſilver, precious ſtones, or other goods of great value, he ſhall be obliged to 
declare the ſame betimes to the maſter, before any thing be {lung over-board, 
or put to the hazard; otherwiſe no further regard will be had thereunto in 
ſettling the average, or aſſurance to the charge of the aTurer, than only as to 


fuch cheſts or bales as they outwardly appear.—Ordzn. of Antw. 


7. Wu the captain or maſter, after the jettiſon has been made, arrives 
at any port, or other convenient place, he ſhall, in the preſence of the ſaid 
deputed perſons, and the ſecretary of the ſhip, make diligent enquiry of what 
has been flung over-board ; of which the laſt is to take exact notice, and the 
ſame is to be confirmed and verified by the depoſitions of the ofhcers and 
merchants, or others that were paſſengers on board of the ſhip during the 
voyage; and in want of ſuch, by the declarations of the officers; in default 
whereof, every thing that was thrown over-board ſhall be laid to the charge 
of the captain and maſter.—Ordzn. off Genoa. 


8. Ax v damage that may accrue to other goods, beſides thoſe flung 
over-board, or emptied, by means of this jettiſon, ſhall be deemed general 
average. Ordin. of Rott. 


9. THE 


316 FET;SON OR JETT-ISON; 


9. Tux things belonging to the {hip the leaſt uſeful, the heavieſt, and the 
leall valuable, ſhall be the firſt thrown over-board, and afterwards the good; 
between decks : nevertheleſs the whole ſhall be left to the maſter's choice with 

the advice ot the crew, —Ord:n. of France. 


10. SHOULD it happen, that a ſhip, after it has already flung ſome goods 
over-board, and by that means ſaved herſelf, or eſcaped from an enemy, is 
afterwards in the ſame voyage deſtroyed by another unfortunate accident, or 
taken; then the goods that are ſaved and preſerved from this latter misfortune, 
mull likewiſe bear their ſhare in the loſs of the goods flung over-board before; 
deducting however firſt the charges and ſalvage. When a maſter upon 
a river, or going into any harbour, puts part of his cargo on board of hoys or- 
other ſmall veſſels, in order to hghten his ſhip, and the ſame come to ſome 
damage or are loſt, ſuch loſs or damage is eſteemed equal to a jettiſon, and 
muſt be paid by a general average. But if ſuch a ſhip ſhould afterwards be 
loſt herſelf, with the remainder of the cargo, and the goods taken out of her 
on the contrary came ſafe on ſhore, theſe latter are not obliged to contribute 
towards the damage ſuſtained by the loſs of the ſhip and cargo. When 
goods are thrown over-board, and recovered again afterwards, then the 
damage they ſuffered by the jettiſon, and what was expended in ſalvage and 
charges of getting them again, is only to be brought into the average: and 
if even more had already been paid, the ſurplus mult be returned.—Ordzn. 


of Hamb. 


11. Ix the ſhip has not failed above half it's voyage, the goods ejected are 
to be valued according to the purchaſe and the charges till ſhipped ; but if it 
has ſailed about half the way, according to the market price at the place ol 
deſtination, yet with the deduction of cuſtom and other duties. The 
maſter ſhall be very careful, that the heavieſt goods, and not the light and 
valuable, be thrown overboard. Upon a charge that valuable goods have 
been thrown overboard, before theſe ſhall be admitted to average, it mult 
be proved that they were reported as valuable goods, that the freight and 
duty for them have been paid, and that they were delivered to the maſter 
as valuable goods, and in this caſe the maſter muſt give in his anſwer, and 
produce reaſons for throwing ſuch goods overboard.—Ordzn. of Copenh. 


12. Ir the jettiſon was made in the view of eſcaping from a privateer, 
and yet the ſhip was taken, although afterwards ſhe was recovered by the 
bravery and induſtry of the crew, no indemnification 1s due to thoſe whoſe 
goods were caſt over-board.—Arbitration-award of Meſſrs. Emerigon and 
| Duqueſnay, at Marſeilles, the 19th of February 1748.—Vide Domat, Loix 
civiles, liv. 2. tit. 9. ſ. 2 


13. SEE Admiralty, Average, Contribution, n General nee, 
King, Lighter, Salvage, Wreck. | 
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ST. 


r 
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. A LL gentlemen of fortune are, in conſequence of their property, 
liable to be called upon to eſtabliſh the rights, to eſtimate the injuries, 
to weigh the accuſations, and ſometimes to diſpoſe of the lives of their 


fellow-ſubjetts, by ſerving upon juries. In this fituation they have frequently 


a right to decide, and that upon their oaths, queſtions of nice importance, 


in the ſolution of which ſome legal {kill is requiſite ; eſpecially where the 


law and the fact, as it often happens, are intimately blended together: and 


the general incapacity, even of our beſt juries, -to do this with any tolerable 
propriety, has greatly debaſed their authority ; and has unavoidably thrown 
more power into the hands of the judges, to direct, control, and even 


reverſe their verdicts, than perhaps the conſtitution intended, —1 Black. 
Comm. 8. 


2. SEE Prelim. Diſc. 17. Amicable Fudicatory, Conſul, Court of Policies 
of ee Court-Merchant, Law Lawſuit & Lawyer. 


K. 


K I N G. 


1. IT is not cuſtomary for the king's ſhips, packet-boats, or goods, to 
contribute to any average, nor to receive any contribution for any 
part thereof that may happen to be thrown over-board, or damaged : 


the reaſon is, in goods belonging to his majeſty, all his ſubjects in general are 


concerned ; wherefore for any particular loſs of them, no particular contri- 


bution is neceſſary, becauſe it is ſupplied by the general contribution of che 
whole community. 


2. Ste Average, Contribution, General-Average, Jettiſon. 
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1. HEN it is neceſſary to lighten a ſhip, too heavy loaded to 
enter into a port or river, where ſhe is obliged to go to avoid 
ſhipwreck, or capture; or when it is requiſite to diſcharge 

and land ſome of the goods, to ſet her afloat; the charges thereof will be 

general average: but, if the ſhip be arrived in the road, or port of her 
deſtination, and that it is uſual there to diſcharge the goods into barges or 
lighters, the charges or loſs thereof regard only thoſe to whom the goods 

belong. — 2 Valin Comm. 167. 


2. Stet Diſcharge, End of Voyage or Riſque, General Average, Lighter, 
Unloading, Touching. 


LAW, LAWSUIT, AND LAWYERS. 


1. T RAD E RS in general are che principal perſons who ought to 

keep out of litigious broils ; yet, from their conſtant dealings with 
great variety of people, they, and more eſpecially thoſe concerned in affairs 
of inſurance, are the moſt liable to be plunged into them; not only by 
reaſon of the complicate nature and circumſtances of thoſe affairs, but through 
the unequal ſituation of the parties with reſpe& to the ſpecial facts upon 
which the riſques depend, and which he moſt commonly in the knowledge 
of the inſured only. 


Bur he that will {eek juſtice in the law, ought to be firſt certain that 
3 can obtain the ſame in no amicable way: the law was not deſigned to 
promote broils and confuſion among mankind, but to prevent them: never- 
theleſs, law/urts and contentions in trade are ſometimes unavoidable; unleſs 
the defendant will ſuffer depredations upon his property, he 1s under the 
neceſſity of defending himſelf, and ſeeking protection from the law. For 
a man to defend himſelf againſt. the ſtrife, contention, and villany of 
others, 1s not to be litigious; chat character is due to the aggreſſor; for it is 
the duty of the moſt quiet and inoffenſive man to defend himſelf, when 
I and ally attacked. 
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3. Ax p, as every ſubje is intereſted in the preſervation of the laws, 
it is incumbent upon every man to be acquainted with thoſe, at leaſt, with 
'Y which he is immediately concerned; leſt he incur the cenſure, as well as 

inconvenience, of living in ſociety without knowing the obligations which 
it lays him under.—1 Black. Comm. 6. 
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4. I HAvE, therefore, endeavoured, throughout this work, not only to 
give the flatute law in miniature, which has relation to the ſeveral ſubject 
matters of it, but alſo the determination, in our courts of common lat and 


equity, of all the moſt curious and intereſting caſes of inſurance which have 
come before them. 
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5. BESIDES theſe, we make uſe of the civil and maritime law, in regard 
to divers commercial and naval occurrences; which law is exerciſed in the 
high court of admzralty, as correſponding and agreeing with the laws of 
foreign nations, being ſuitable to the nature and negociations of the people 
that are ſubject to them. By this law, and the ancient cuſtoms thereof, a 
mutual intercourle of commerce 1s maintained between nations, and ſhould, 
in trading ſtates, be preciſely and {ſtrictly upheld and preſerved; yet the 
rights of the municipal laws of the kingdom ſhould, by no means, be 
infringed, but each juriſdiction reſtrained within it's proper limits; which will 
be more advantageous to the trading intereſts of this nation, than the ſuffering 
either of them to encroach upon, and devour the other : and that law which 
is univerſally regarded in all trading nations, ſhould ſeem the beſt calculated 
to determine all miſunderſtandings between the trading ſubjects of thoſe 
ſeveral nations which have relation to traffic, or maritime concerns, Yet, 
in the leagues that are eſtabliſhed between nation and nation, the laws of 
either kingdom are excepted :—* and as the Engliſh merchants in France, or 
in any other nation in amity, are ſubje& to the laws of that country where 
they reſide, ſo muſt the people of France, or any other country, be ſubject 
to the laws of England, when reſident here.”—See ſtat. 19 Hen. 7. 
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6. By the common law, merchants were always particularly regarded in 
this kingdom; but the municipal laws of England, or, indeed, of any realm, 
are not ſufficient for the ordering and determining the affairs of traffic, and 
matters relating to commerce, merchandiſing being ſo univerſally extenſive, 
that it is impoſſible; therefore there is another law, called the lau merchant, 
or lex mercatoria, which is a kind of ſpecial law, differing from the common 
law of England, proper to merchants, and is become a part of the law of 
the realm; and all nations take ſpecial knowledge of this law; and the 

common and ſtatute laws of this kingdom leave the cauſes of merchants in 
many caſes, to their own peculiar law, which is founded on cuſtoms and 
uſages immemorial. 
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7. As to lawyers, they are, for the moſt part, wanting in the firſt 
rudiments and principles of theſe negociations; and are at a loſs to aſcertain 
facts, 
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facts, from whence judgment ſhould proceed :—intent on looſing the knot. 
whoſe texture they are unacquainted with, the more they labour the firmer 
the tie: —ſince, therefore, they are ſo ignorant of the ulages and cuſtoms 
which relate to merchandiſing, wherein merchants themſelves only are 
perfectly ſkilled, it is not to be admired that traders in general had rather 
truſt to their own judgment, than reſt on the opinions ot the ableſt lawyers. 
Sio1fomunds Scacci Tractatus de Commercits & Canibiis. 


8. REMARKS.— Nothing is fo much wanted as a revilal and abridgement 
of our laws: next to which, nothing is more wanted than a reformation in 
the practice, and among the practitioners, in the ſeveral departments thereoj1. 
— Verboſe and uncertain laws, ſubject to the cavils and miſrepreſentations of 
- mercenary expolitors, who make a gainful traffick of liügation, are certainly 
the worlt ſhackles a free, and eſpecially a commercial people can wear: it 
affords ſmall conſolation to ſuch a people to be aſſured the principles of their 
laws are good, ſo long as the prattice and mode of adminiſtering of them are 
notoriouſly pernicious and deſtructive of their property and peace. Many 
of the firſt fortunes in this kingdom, have been raiſed, almoſt within a 
century, by the practice of the law: many of the - faireſt fortunes, within 
that period, have been rumed by the ſame practice. When we commit our 
caſe to eminent profeſſors of the law, we find that, as it is the duty of one 
lide to maintain truth, ſo alſo it is the ſpecial buſineſs of the other, to evade 
and confound her as much as in him hes.—A man gains his ſuit, yet goes 
away diſſatisſied: he has obtained a verdict with coſts, yet is he much time 
and money out of pocket. Is it ſuſhcient that a worthleſs plaintiff is non- 
ſuited? The lame uncertain ſucceſs and cruel expence, which eggs on the unjuſt 
man to the moſt unwarrantable litigation, terrifies the juſt man, and deters 
him from proſecuting or defending his right; for, do what you will, ſay what 
vou hiſt, you ſhall never want a venal. advocate: but, the man who ſhould 
dare to ſet about confounding, or explaining away the obvious ſenſe of a 
cauſe, or the true ſpirit and import of a law, for a fee or otherwiſe, ſhould 
be puniſhed. Trial by jurzes is a plain argument of the ancient purity 
and ſimplicity of our laws; otherwiſe ' common men could not be judges : 
they could never take upon them to define unintelligible jargon of no one 
language; nor determine upon what was wrapped in a cloud of dark and 
ambiguous words: at preſent, our beſt juries decide. as well as the con- 
ſufion of the matter will ſuffer them; but, many and great are the wrongs 
done. to divers individuals, which never reach the knowledge of the abe 
The foregoing ſubject matters will be found further elucidated; and 
eligible means pointed out, for remedying ſome of the enormous evils that 
are continually derived from them, with reſpect to the affairs of inſurance 
in particular, under ſeveral of the titles referred to below. 


9. Sex Prelim. Diſc. 15 to 20, 33 & /eg. Admiralty & Admiralty Court, 
Amicable Judicatory, Arbitration & Award, Afoctation, Cafes Adjudged, 
Chamber of Affurance, Civil Law, Cpurt-Merchant, Court of Policies of 
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Aſſurance, Diſpule, Equity, Inſurance, Fury, Law-Merchant, Maritime 
Law, Oleron, Ordinance, Rhodian Laws, Statutes, Wiſbuy Laws. 


LAW-MERCHANT OR LEX MERCATORIA. 


1. N municipal laws can be ſufficient to order and determine the very 
extenſive and complicated affairs of traffic and merchandile ; neither 
can they have a proper authority for this purpoſe : for as theſe are tranſac- 
tions carried on between ſubjects of independent ſtates, the municipal laws 
of one will not be regarded by the other :—ſor which reaſon the affairs of 
commerce are regulated by a law of their own, called the law-merchant or 
lex mercatorta ; which all nations agree in and take notice of: and in parti- 
cular it is held to be part of the law of England, which decides the cauſes of 
merchants by the general rules which obtain in all commercial countries ; and 
that often even in matters relating to domeſtic trade.—1 Black. Comm. 279. 


2. PER curiam; the law of merchants is the law of nations, and part of 
the common law; and therefore we ought to take notice of it, when ſet forth 


in pleading.—1 1nft. 11. b. 182. a.—Meggadow v. Holt. Hil. 3 W. & NM. 
12 Mod. Rep. 15. 


3. Horr, chief juſtice ſaid ; We take notice of the laws of merchants that 


are general, not of thoſe that are particular ulages.—Lethulier's caſe. Mich. 
4 W. & M. 2 Salk. 443- 


4. SEE Prelim. Diſc. 20. Cuſtom, Law, Law of Nattons, Uſage, Voyage. 


Loa Or NATIONS 


$5 Te is not lefs, nay it is often more requiſite for merchants and inſurers, 

to be acquainted with the law of nations, than with the municipal law 
of their own country; ſince it is by the former that the greater part of all 
commercial and maritime affairs is regulated. 


Tu law of nations is a ſyſtem of rules, deducible by natural reaſon, 
and eſtabliſhed by univerſal conſent among the civilized inhabitants of the 
world; in order to decide all diſputes, to regulate all ceremonies and civilities, 
and to inſure the obſervance of juftice and good faith, in that intercourſe 
which muſt frequently 'occur between two or more independent ſtates, and the 
individuals belonging to each. This general law is founded upon this 
principle, that different nations ought in time of peace to do one another all 
the good they can; and, in time of war, as little harm as poſſible, without 
prejudice to their own real intereſts. And as none of theſe ſtates will allow a 
{uperiority in the other, therefore neither can dictate or preſeribe the rules 
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facts, from whence judgment ſhould proceed :—intent on looſing the knot. 
whoſe texture they are unacquainted with, the more they labour the tirmer 
the tie :—lince, therefore, they are fo ignorant of the ulages and cuſtoms 
which relate to merchandiſing, wherein merchants themſelves only are 
perfectly ſkilled, it is not to be admired that traders in general had rather 
truſt to their own judgment, than reſt on the opinions of the ableſt lawyers. 
—S191fmund: Scacciæ Tractatus de Commerciis & Cambs. 


8. REMARKS.— Nothing is ſo much wanted as a revilal and abridgement 
of our laws: next to which, nothing is more wanted than a reformation in 
the practice, and among the practitioners, in the ſeveral departments thereof. 
— Verboſe and uncertain laws, ſubject to the cavils and miſrepreſentations of 

| mercenary expoſitors, who make a gainful traffick of litigation, are certainly 
the worlt ſhackles a free, and eſpecially a commercial people can wear: it 
affords ſmall conſolation to ſuch a people to be aſſured the prenceples of their 
laws are good, ſo long as the pradtice and mode of adminiſtering of them are 
notoriouſly pernicious and deſtructive of their property and peace.—Many 
of the firſt fortunes in this kingdom, have been raiſed, almoſt within a 
century, by the practice of the law: many of the faireſt fortunes, within 
that period, have been ruined by the {ſame practice. When we commit our 
caſe to eminent profeſſors of the law, we find that, as it is the duty of one 
de to maintain truth, fo alſo it is the ſpecial buſineſs of the other, to evade 
and confound her as much as in him hes.—A man gains his ſuit, yet goes 
away diſſatisfied : he has obtained a verdict with coſts, yet is he much time 
and money out of pocket. Is it ſuſhcient that a worthleſs plaintiff is non- 
ſuited? The ſame uncertain ſucceſs and cruel expence, which eggs on the unjuſt 
man to the moſt unwarrantable litigation, terrifies the juſt man, and deters 
him from proſecuting or defending his right; for, do what you will, ſay what 
vou hiſt, you ſhall never want a venal advocate: but, the man who {ſhould 
dare to ſet about confounding, or explaining away the obvious ſenſe of a 
cauſe, or the true ſpirit and import of a law, for a fee or otherwiſe, ſhould 
be puniſhed. Trial by jurzes is a plain argument of the ancient purity 
and ſimplicity of our laws; otherwiſe common men could not be judges : 
they could never take upon them to define unintelligible jargon of no one 
language; nor determine upon what was wrapped in a cloud of dark and 
ambiguous words: at preſent, our beſt juries decide. as well as the con- 
Fſufion of the matter will ſuſfer them; but, many and great are the wrongs 
done to divers individuals, which never reach the. knowledge of the public. 
The foregoing ſubje&t matters will be found further elucidated ;- and 
eligible means pointed out, for remedying ſome of the enormous evils that 
are continually derived from them, with reſpe& to the affairs of inſurance | 
in particular, under ſeveral of the titles referred to below. 


9. Set Prelim. Diſc. 15 to 20, 33 & eg. Admiralty & Admiralty Court, 
Amicable Judicalory, Arbitration & Award, Aſſociation, Caſes Adjudged, 
Chamber of SOS. Civil Law, Court-Merchant, Court of Policies of 

Aſſurance, 
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Aſſurance, Diſfule, Equity, Inſurance, Fury, Law-Merchant, Maritime 
Law, Oleron, Ordinance, Rhodian Laws, Statutes, Wiſbuy Laws. 


LAW-MERCHANT OR LEX MERCATORIA. 


1. N municipal laws can be ſufficient to order and determine the very 
extenſive and complicated affairs of traffic and merchandiſe; neither 
can they have a proper authority for this purpoſe: for as theſe are tranſac- 
tions carried on between ſubjects of independent ſtates, the municipal laws 
of one will not be regarded by the other :—for which reaſon the affairs of 
commerce are regulated by a law of their own, called the law-merchant or 
lex mercatoria ; which all nations agree in and take notice of: and in parti- 
cular it is held to be part of the law of England, which decides the cauſes of 
merchants by the general rules which obtain in all commercial countries; and 
that often even in matters relating to domeſtic trade.—1 Black. Comm. 275. 


2. PER curiam; the law of merchants is the /aw of nations, and part of 
the common law; and therefore we ought to take notice of it, when ſet forth 


in pleading.—1 Inſt. 11. b. 182. a.—Meggadow v. Holt. Hil. 3 W. & NM. 


12 Mod. Rep. 15. 


3. Horr, chief juſtice ſaid ; We take notice of the laws of merchants that 


are general, not of thoſe that are particular uſages.Lethulier s caſe. Mich. 


4 W. & M. 2 Salk. 443- 


4. SEE Prelim. Diſc. 20. Cuſtom, Law, Law of Nations, Uſage, Voyage. 
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1. * is not lefs, nay it is often more requiſite for merchants and inſurers, 

to be acquainted with the law of nations, than with the municipal law 
of their own country; ſince it is by the former that the greater part of all 
commercial and maritime affairs is regulated. 


Tur RE of nations is a ſyſtem of rules, deducible by natural reaſon, 
* eſtabliſned by univerſal conſent among the civilized inhabitants of the 
world; in order to decide all diſputes, to regulate all ceremonies and civilities, 
and to inſure the obſervance of juftice and good faith, in that intercourſe 
which muſt frequently occur between two or more independent ſtates, and the 
individuals belonging to each. This general law is founded upon this 
principle, that different nations ought in time of peace to do one another all 
the good- they can; and, in time of war, as little harm as poſſible, without 
prejudice to their own real intereſts. And as none of theſe ſtates will allow a 
luperiority in the other, therefore neither can dictate or preſcribe the rules 
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of this law to the reſt; but ſuch rules muſt neceſſarily reſult from thole 
principles of natural juſtice, in which all the learned of every nation agree: 
or they depend upon mutual compatts or treatzes between the reſpective 
communities; in the conſtruction of which there is alſo no judge to reſori 
to, but the law of nature and reaſon, being the only one in which all the 
contracting parties are equally converſant, and to which they are equally 
fubjedt.——In arbitrary ſtates this law, wherever it contradifts or is not 
provided for by the municipal law of the country, 1s enforced by the royal 
power: but ſince in England no royal power can introduce a new law, or 
ſuſpend the execution of the old, therefore the law of nations (wherever any 
queſtion ariſes which is properly the object of it's juriſdiction) is here adopted 
in it's full extent by the common law, and is held to be a part of the law of 
the land: and thoſe acts of parliament, which have from time to time been 
made to enforce this univerſal law, or to facilitate the execution of it's 
deciſions, are not to be conſidered as introductive of any new rule, but 
merely as declaratory of the old fundamental conſtitutions of the kingdom : 
without which it muſt ceaſe to be a part of the civilized world. —Thus in 
mercantile queſtions, ſuch as bills of exchange and the like; in all marine 
cauſes, relating to freight, average, demurrage, inſurances, bottomry, and 
others of a fimilar nature; the /aw-merchant, which is a branch of the law of 
nations, is regularly and conſtantly adhered to. So too in all diſputes relating 
to prizes, to ſhipꝛorechs, to hoſtages, and ran/om bills, there is no other rule of 
deciſion but this great univerſal law, collected from hiſtory and uſage, and ſuch 
writers of all nations and languages as are generally approved and allowed 
of. But, though in civil tranſactions and queſtions of property between 
the ſubjects of different ſtates, the law of nations has much ſcope and extent, 
as adopted by the law of England; yet the preſent branch of our enquiries 
will fall within a narrow compaſs, as offences againſt the law of nations can 
rarely be the object of the criminal law of any particular ſtate : for offences 
againſt this law are principally incident to whole ſtates and nations: in which 
caſe recourſe can only be had to war ; which is an appeal to the God of 
Hoſts, to puniſh ſuch infrattions of public faith, as are committed by one 
independent people againſt another; neither ſtate having any ſuperior 
Juriſdiction to reſort to upon earth for juſtice : but where the individuals of 
any ſtate violate this general law, it is then the intereſt as well as duty of the 
government under which they live, to animadvert upon them with a becoming 
ſeverity, that the peace of the world may be maintained: for in vain would 
nations in their collective capacity obſerve theſe univerſal rules, if private 
ſubjects were at liberty to break them at their own diſcretion, and involve 
the two ſtates in a war: it is therefore incumbent upon the nation injured, 
firſt to demand ſatisfaction and juſtice to be done on the offender, by the 
ſtate to which he belongs; and, if that be refuſed or negletted, the ſovereign 
then avows himſelf an accomplice or abettor of his ſubject's crime, and draws 
upon his commune the calamies of foreign war.—4 Black, Comm. 66. 


9. A FURTHER - acquaintance ate this ſubject, in a reſpeſt of commerce 
and navigation, may be attained by a peruſal of the following 
| | Extradt 
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Extract from the ReyorT of Sir Geo. Lee, judge of the prerogative court; 
Dr. Paul, advocate general; Sir Dudley Ryder, and Mr. Murray, attorney, 
and ſolicitor general; made to the late King George ii. in 1753; concerning 


the Sezzure, &c. of Pruffian Ships. 


W HEN two powers are at war, they have a right to make prizes of 


the ſhips, goods, and effects, of each other, upon the high ſeas : 
whatever is the property of the enemy may be acquired by capture at ſea; 
but the property of a friend cannot be taken, provided he obſerves his 
neutrality: hence the law of nations has eſtabliſhed, that the goods of an 
enemy, on board the ſhip of a friend, may be taken that the lawful goods 
of a friend, on board the ſhip of an enemy ought to be reſtored that 
contraband goods, going to the enemy, though the property of a friend, may 
be taken as prize; becauſe ſupplying the enemy with what enables him 
better to carry on the war, is a departure from neutrality——By the maritime 
law of nations, univerſally and immemorially received, there is an eſtabliſhed 
method of determination, whether the capture be, or be not, lawful prize : 
—before the ſhip, or goods, can be diſpoſed of by the captor, there muſt 
be a regular judicial proceeding, wherem both parties may be heard, and 
condemnation thereupon as prize, in a court of admiralty, judging by the 
law of nations and treaties :—the proper and regular court ſor theſe 
condemnations, is the court of that ſtate, to whom the captor belongs :— 
the evidence to acquit and condemn, with, or without, coſts or damages, 
muſt, in the firſt inſtance, come merely from the {hip taken, vz. the papers 
on board, and the examination on oath of the maſter and other principal 
officers; for which purpoſe, there are officers of admiralty in all the 
conſiderable ſea ports of every maritime power at war, to examine the 
captains and other principal officers of every ſhip, brought in as prize, upon 
general and impartial interrogatories : if there do not appear from thence 
ground to condemn as enemy's property, or contraband goods going to the 


enemy, there muſt be an acquittal, unleſs from the aforeſaid evidence the 


property ſhall appear ſo doubtful, that it is reaſonable to go into further 
proof thereof :—a claim of ſhip, or goods, muſt be ſupported by the oath 
of ſomebody, at leaſt as to belief. —The law of nations requires good faith : 
therefore every {hip muſt be provided with complete and genuine papers ; 
and the maſter at leaſt ſhould be privy to the truth of the tranſaction. To 
enforce theſe rules, if there be falſe or colourable papers; if any papers be 
thrown overboard; if the maſter and officers examined in præparatorio 
groſsly prevaricate; if proper ſhip's papers are not on board; or if the 
maſter and crew cannot ſay, whether the ſhip and cargo be the property of a 
friend or an enemy, the law of nations allows, according to the different 
degrees of miſbehaviour, or ſuſpicion, ariſing from the fault of the ſhip taken, 
and other circumſtances of the caſe, coſts to be paid, or not to be received, 
by the claimant, in caſe of acquittal and reſtitution.—On the other hand, 
if a ſeizure is made, without probable cauſe, the captor is adjudged to pay 


coſts and damages: for which purpoſe, all privateers are obliged to give 
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ſecurity for their good behaviour: and this is referred to, and expreſsly 
lipulated by many treatics.* Though from the {hip papers, and the 
preparatory examinations, the property does not ſufficiently appear to be 
neutral, the claimant is often indulged with time, to fend over afhdavits to 
ſupply that deſctt : if he will not ſhew the property, by ſufficient affidavits, 
to be neutral, it is preſumed to belong to the enemy :—where the property 
appears from cvidence not on board the ſhip, the captor is juſtified in 
bringing her in, and excuſed paying coſts, becauſe he is not in fault ; or, 
according to the circumſtances of the caſe, may be juſtly entitled to receive 
his coſts. If the ſentence of the court of admiralty is thought to be 
erroneous, there is in every maritime country a ſuperior court of review, 
conſiſting of the moſt conſiderable perſons ; to which the parties, who think 
themſelves aggrieved, may appeal: and this ſuperior court judges by the fame 
rule which governs the court of admiralty, vz. the law of nations, and the 
treaties ſubſiſting with that neutral power, whoſe ſubject is a party before 
them :—if no appeal is offered, it is an acknowledgement of the juſtice of 
the ſentence by the parties themſelves, and concluſive. This manner of 
trial and adjudication 18 ſupported, alluded to, and enforced, by many 
treaties. F——In this method, all captures at fea were tried during the laſt 
war, by Great-Britain, France, and Spain, and ſubmitted to by the neutral 
powers: in this method, by courts of admiralty acting according to the law 
of nations, and particular treaties, all captures at ſea have immemorially 
been judged of, in every country of Europe: any other method of trial 
would be manifeſtly unjuſt, abſurd, and impracticable. Though the law 
of nations be the general rule; yet it may, by mutual agreement between 
vo powers, be varied or departed from; and where there is an alteration, 


Treaty between Exgland and Holland, the 17th of February 1668, art. 19.—Treaty the 1ſt of 
December 1674, art. 10,—-Treaty between England and France at St. Germains, the 24th of February 
1677, art. 10.— Treaty of commerce at Ryſwick, the 2oth of September 1697, between France and 
Holland, art. go. Treaty of commerce at Utretcht, the gift of March 1719, between Great-Britain 
and France, art. 29. 


+ As appears, with reſpe& to courts of admiralty adjudging the prizes taken by thoſe of their own 
nation, and with reſpect to the witneſſes to be examined in thoſe caſes, from the following treaties, 
viz. treaty between England and Holland, the 17th of Feb. 1668, art. 9 and 14.—Treaty the 1ſt of 
Decem. 1674. art. 11.—Treaty the 2gth of April 1689, art. 12, 13.—Treaty between England and 
Spain, the 23d of May 1667. art. 2g.—Treaty of commerce at Ryſwick, the goth of Sept. 1697, 
between France and Holland, art. 26 and 31. —Treaty between England and France, the gd of Nov. 
1655, art. 17 and 18,—Treaty of commerce between England and France, at St. Germains, the 2gth of 
March 1632, art. 5 and 6.— Treaty at St. Germains, the 24th of Feb. 1677, art, 7.—Treaty of 
commerce between Great-Britain and France, at Utrecht, the 31ſt of March 1719, art. 26 and 30.— 
Treaty between England and Denmark, the 29th of Nov. 1669, art. 23 and g4.— Heineccius, who 
was privy counſellor to the king of Pruſſia, and held in the greateſt eſteem, in his treatiſe De navibus ob 
vefturam vetitarum mercium commiſſis, c. 2. ſ. 17 and 18, ſpeaks of this method of trial. With 
reſpect to appeals or reviews: from treaty between England and Holland, the 1ſt of Decem. 1674, 
art. 12, as it is explained by art. 2, of the treaty at Weſtminſter, the 6th of Feb. 1745.—Treaty between 
England and France, at St. Germains, the 24th of Feb. 1677, art. 12.—Treaty of commerce at 
Ryſwick, the 2oth of Septem. 1697, between France and Holland, art. 33-—Treaty of commerce at 
Utretcht, the giſt of March 171g, between Great-Britazn and France, art. 31 and ga, and other treaties. 


Or 


\ 
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or exception, introduced by particular treaties, that is the law between the 
parties to the treaty : and the Jaw of nations only governs lo far as it is not 
derogated from by the treaty :—thus by the law of nations, where two powers 
are at war, all ſhips are liable to be ſtopped, and examined to whom they 
belong, and whether they are carrying contraband to the enemy: but 
particular treaties have enjoined a leſs degree of ſearch on the faith of 
producing ſolemn paſſports, and formal evidences of property, duly atteſted: 

particular treaties too have inverted the rule of the law of nations, and, by 
agreement, declared “ the goods of a friend on board the /hip of an enemy 
to be prize ; and the goods of an enemy, on board the /hiþ of a friend, to 
be free ;"—as appears from the treaties already mentioned, and many others:“ 
—ſo hkewiſe, by particular treaties, * ſome goods reputed contraband by 
the law of nations are declared to be free. Alf the matter of complaint be 
a capture at ſea during war, and the queſtion relative to prize, the claimant 
ought to apply to the judicatures eſtabliſhed to try theſe queſtions :—the law 
of nations, founded upon juſtice; equity, convenience, and the reaſon of the 
thing, and confirmed by long uſage, does not allow of rTepri/als, except in 
caſe of violent in uries, directed or ſupported by the ſtate, and juſtice abſo- 
lutely denied in re minime dubid, by all the tribunals, and afterwards by 
the prince. —— Wh re he Judges are left free, and give ſentence according 
to their conſcience, though it ſhould be erroneous, that would be no ground 
for repriſals: upon doubtful queſtions, different men think and judge 
differently; and all a friend can deſire, is, that juſtice ſhould be as impartially 


adminiſtered to him, as it is to the ſubjects of that prince, in whole courts 


the matter is tried. 


4. REMARKk.— The law of nations and faith of treaties ſhould, undoubt- 
edly, be firialy obſerved, and tranſactions with foreign ſtates, ſhould be 
conducted with the ſtricteſt honour: accordingly Monteſquieu acknowledges, 
that © this 1s the characteriſtic of the Eng d, and that in all negociations 
the national faith remains unparallelled ;”—how different from this has been 
the conduct of France, with reſpect to the depredations made on the Engliſh 
commerce, &c. from the commencement of our conteſt with America, all the 
world is witneſs of! 


5. Set Admiralty & Admiralhy- Court, Appeal, Capture, Civil-Law, 


Condemnation, Confiſcation, Contraband, Enemy, Freedom of Navigation, Law, 
Law-Merchant, Letter of Marque, Maritime Law, Maſqued Ship or Property, 
Neutral Ship or nn 9 Reprifal, Treaty, Mar. 


* Particularly 55 the aforeſaid treaty between England and Holland, the 1ſt of Decem. 1674 ;—and 
the treaty of Ve between Great-Bretain and France. 


1 Grotius de 3 Belli ac Pacis, 1 l. 9. c. 2. ſ. 4, 6.— Treaty between England and Holland, the giſt 
of July 1667, art. g1. © Repriſals ſhall not be granted, till juſtice has been demanded according to 
the ordinary courſe of law.” Treaty of commerce at Ryſwick, the 20th of Sept. 1097, between 
France and Holland, art. 4. Repriſals ſhall not be granted, but on manifeſt denial of juſtice,” 
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B T M N 1 ©: 


1. 1 F the party inſured can prove that the prejudice or leakage was, after 

the goods were put on board, occaſioned by unfortunate accidents, as 
bad weather, arreſt, and the like, the inſurer (unleſs exempted by a particular 
clauſe) muſt bear thoſe loſſes ; but, according to the ſtate of the circumſtances, 


can obtain proper redreſs from the ſhip and the maſter, or the perſons in 
fault, —Ordin. of Konig ſb. 


2. IN the policy ſhall be /þecified thoſe goods that are ſubject to leakage; 
without which the inſurer ſhall not be anſwerable for the damage that may 


happen them by ſtorm ; except the inſurance be made upon returns from 
foreign countries.—Ordzn. of France. | 


3. Tux reaſon of the exception in the French ordinance, as above, is, that 
the aſſured is ſuppoſed not to know what ſort of goods will be ſent to him in 
return from diſtant countries. In England, there is ſeldom any particular 
{tipulation inſerted in the policy with reſpett to leakage: it is underſtood that 
the inſurers are not liable for common leakage, natural waſte, or any loſs of 
liquors or other commodities, proceeding from bad caſks or bad ſtowage, pil- 
fering or embezzlements by the crew of the ſhip; but they are anſwerable for 
ſuch loſs as happens from ſtorms, or other unavoidable accidents, deducting the 
ordinary or common waſte or leakage, as it is regulated by cuſtom ; which is 
more or leſs according to the ſort of liquor, &c. and the length of the voyage: 
it is, nevertheleſs neceſſary to obſerve that, howſoever conſiderable the loſs may 
be, it cannot be demanded of the inſurers, unleſs there be proof that the caſks 
have been damaged by ſtorm or other accident; for, otherwiſe it muſt be re- 
garded as natural, or as proceeding from the cauſes rſt above mentioned. 


4. SEE Prelim. Dik: 49. Accident, Average, Commodity, N Freght, 
Goods, Inſufficiency, Maſter, Negligence, Stowage, Sugar, Theft. 


E N A RN G N 


1. Policy on Goods, at Leghorn. 


IHM 9 | SIT: 
M the day of 
E it known to all men, that cauſes himſelf to be inſured for 
himſelf upon R , or upon any other merchandiſe, thoſe only excepted, 


which are prohibited by the gentlemen officers of aſſurances belonging to 
or to whom elle they may appertain, all to one, or all to another ; or part to one, and 


part to another, by whomſoever they have been ſhipped or may be ſhipped, in the harbour 
or road of „by the hands of , or by 


whomſoever elſe it may be, | in the name, or by order, of any of the aboye mentioned, 


LETTER OF MARQUE 


or of any other, on board the 
maſter may be called, | 
be ſafely landed on ſhore at 


327 


| „or by what other name ſoever the 
„and whoever elle it may be, till the ſame ſhall 


| And the ſaid veſſel may touch at 
any place and fail forwards or backwards, to the right or leſt, according to the opinion 


of the maſter, for the performing any thing that his neceſſities may require: and the 
inſurers run always the riſque of all accidents of the ſea, fire, jettiſon, repriſals, robbery by 
friends or enemies, and of all and every accident, dangers, ſtorms, diſaſters, reſtraints, and 
other unexpetted caſes, which ſhall have happened to the ſhip, or may befall the ſame, even 
if it was barratry of the maſter, the ſtowing and cuſtom-houſes excepted, until the ſame 

ſhall be ſafely on ſhore at the place above mentioned. But if the ſame are not ſhipped, 
the inſurers ſhall keep one half per cent. for themſelves, and return the remainder to the 


ſaid aſſured. And if the ſhip ſhould be loſt, they may endeavour to ſave and recover 


them, without permiſſion firſt had from the aſſurers: and if any misfortune ſhall happen 


to theſe goods (which God prevent) then the aſſurers ſhall pay to each of the aſſured the 


ſums by them 3 inſured, within two months after the day when advice thereof 


is received 1 And in caſe there ſhould not come any certain 


account within fix months, then the aſſurer ſhall pay to each of them the ſum which they 
have inſured : and if the faid goods ſhould afterwards arrive, and be ſafely landed at the 
place mentioned, then the aſſured ſhall return to each the money which they have 


received. And the aſſurers ſhall be obliged previouily to pay to each of the aſſureds, as 


aforelaid, the ſums by them inſured, and after that may take their courſe at law, the 
aſſured giving one or more ſufficient ſecurities, as the gentlemen of the court of affurances 
ſhall direct, that they will return to every one the money received, with loſs of twenty 
per cent. and the aſſurers to be allowed eighteen months to bring proof: declaring at the 
ſame time, that the aſſurers are not liable in caſe the mafter ſhould ſteal any thing from 
the ſaid ſhip. ' And for the true performance of what is herein contained, the ſaid aſſurers 


bind themſelves and their heirs, with all their preſent and future goods and chattels, to the 


aſſureds above mentioned, and ſubmit themſelves to the aboveſaid gentlemen officers for 


aſſurances, and to every other court of law or juſtice, where the ſaid aſſureds ſhall lodge 
their complaints againſt them. Pray God grant a ſafe arrival, 


SE Inſurance, Loſs, Ordinance, Theft. 


LETTER 0F MARD US 


ETTERS of Marque or Mart, are extraordinary commiſſions 


granted by the lords of the admiralty, or by the vice-admirals of 
any diſtant province, to the commanders of merchant ſhips, or privateers, 


to cruiſe againſt, and make prizes of the enemy's hips, or veſlels, either at 
ſea, or in their harbours. 


4 


2. Tuxy ſeem to be always joined to thoſe of repriſe, for the reparation 
of a private injury ; but, when the hurt of an enemy 1s ſolely intended under 
a declared war, the former only are granted to privateers. This cuſtom 
of repri/als is now become a law by the conſent of nations, and has been 
generally confirmed by an article in almoſt every treaty of peace that has, 
for ſome years paſt, been made 1 in Europe, under it's proper reſtrictions and 


limitations. 
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limitations. —If he who hath letters of marque or repriſal, takes the ſhips 
and goods of that nation, againſt whom the ſame are awarded, and carries 
them into the port of any neuter nation; the owners may there ſeize her, 
or there the admiral may lawfully make reſtitution, as well of the ſhip and 
goods to the owners, as the captive perſons to their liberty; for that the 
ſame ought firſt to have been brought infra prefidia of that prince or ſtate, 
by whoſe ſubjects, and under whoſe commiſſion, the ſame was taken.—Lex 
Merc. rediv. 198, 206. 


3. SEE Prelim. Diſc. 45. Colony, Commiſſion of Marque, Condemnation, 
Foreign Court, Hoſlility, Intereſt or no Intereſt, Pirate, Prize, Reprijal, War, 


EAA T I 


AS E.— The plaintiff put goods on board the defendant's hoy, who 

was a common carrier: coming through bridge, by a ſudden guſt 
of wind, the hoy ſunk, and the goods were ſpoiled: the plaintiff inſiſted, 
that the defendant ſhould be liable, it being his careleſſneſs in going through 
at ſuch a time; and offered ſome evidence, that if, the hoy had been in 
good order, it would not have ſunk with the ſtroke it received, and from 
thence inferred, the defendant was anſwerable for all accidents, which would 
not have happened the goods had they been put into a better hoy. But 
the chief juſtice held the deſendant not anſwerable, the damage being 
occaſioned by the act of God: for though the defendant ought not to have 
ventured to ſhoot the bridge, if the general bent of the weather had been 
tempeſtuous ; yet this being only a ſudden guft of wind, had entirely differed 
the caſe: and no-carrier 1s obliged to have a new carriage for every journey : 
it is ſufficient if he provides one which (without any extraordinary accident 
ſuch as this was) will probably perform the j Journey. —Stran, 128. Mich. 
5 Geo. 1.—Amzes v. Stevens. 


CAs E 00 againſt the defendant as a common carrier, on an 
| undenaaking to carry for hire on the river Thames, from the ſhip to the 
company's warehouſes : upon the evidence it appeared, the defendant was 
a common hghterman, and that it was the w/age of the company on the 
 unſhipping of their goods, to clap an officer, who is called a guardian, in the 
lighter, who as ſoon as the lading is taken in, puts the company's lock 
on the hatches, and goes with the goods to fee them ſafely delivered 
at the warehouſes: it appeared to be done ſo in this caſe, and part ol 
the goods were loſt, —The chief juſtice was of opinion, this differed from the 
common caſe ; this not being any truſt in the defendant, and the goods 
were not to be conſidered as ever having been in his poſſeſſion, but in the 
poſſeſſion of the company's ſervant, who, hired the lighter to uſe himſelf: 
he thought therefore the action was not maintainable, ſo the plaintiffs were 
nonſuited.—(Strange pro quer.) Stran. 690. Hil. 12 Geo. 1, at Guildhal), 
coram Raymond C. * 9 v. Pullen, 

| 3. Cas, 
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3. Cas Ez. — The detendant inſured goods to London, and until the ſame 
{hall be ſafely landed there: the ſhip arrived in the port of London, and the 
owner of the goods ſent his lighter, and received the goods out of the ſhip ; 
but before they reached land an accident happened, whereby the goods 
were damaged; for which this action was brought againſt the inſurer. —For 
the defendant it was inſiſted upon, that the accident happened after the 
owner had taken the goods into his poſſeſſion: it was a loſs after the inſurance 
was ended. To which it was anſwered that, if this had been an action againſt 
the maſter or owners of the ſhip, that would have been a good anſwer; for 
they were certainly diſcharged ; but in this action it could be no anſwer, for 
during all the voyage, it might as well be ſaid the goods were in the poſſeſſion 
of the allured, who took the ſhip to freight, and whoſe ſervant the maſter 
was, to this purpoſe, as much as the lighterman : and theſe words are put 
into policies, to guard againſt all ſort of loſs, till there is an aua landing ; 
becauſe in the caſe of ſhips of great burthen, that are forced to lie off, there 
may be a carriage for many miles in boats or lighters, and it was in the 
courſe of trade for the owner of the goods to ſend his Iighter.—But the chief 
juſtice held the inſurer was diſcharged : he ſaid it would have been otherwi/e, 
had the goods been ſent by the ſhip's boat, which is conſidered as part of the 
ſhip and voyage :—and the jury (which was of merchants) expreſſing, they 
thought it turned upon that diſlinction, brought in a verdict, as to this point, 
againſt the plainuft.—Stran. 1236. 18 Geo. 2.—Sparrow v. Caruthers, 


4. In caſe any goods, in their paſſage to the ſhip, or from it, happen to 
receive damage, either through any fault in the vehicle, or negligence or 
diſhoneſty of the people belonging to the lighter or boat in which they were, 
the maſter of the ſhip not being in any wiſe chargeable with any failure 
therein, he ſhall be obliged immediately to ſeek compenſation for ſuch 
damages from the owner of the lighter ; and in caſe they cannot be made good 
| by the ſaid owner, he may charge them to average upon the {hip and goods; 
but if the ſaid goods happen merely by accident to be damaged or entirely 
loſt, theſe damages (although at that time they had not the legal property 
of a juſt average) ſhall be chargeable to groſs average, and be made good out 
of the ſhip, and goods in connection with them. Note, this diſagrees with all 
other ordinances, whereby each owner ſeparately, or his inſurer, ſtands to 
his own riſque in barges, lighters, or boats. — Any damages, whether 
accidental or deſigned, happening to the lighter, the goods in it are not 
obliged to any, contribution, as there ſhall be no average- connection betwixt 
the lighters and the goods bringing to or carrying from the ſhip; except in 
an ex1gency, when ſome goods muſt be thrown over-board, for ſaving the 
lighter and it's lading; ſuch damages are to be charged as average to the 
lighter and goods ſaved; but the contribution of the lading in this caſe ſhall 
come in as groſs average upon the ſhip, to which the lighter belongs, and 
ikewiſe to che whole remaining cargo din. of Kong/b. 
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5. SEE Commencement of Voylge or Riſque, Community, Conſtrutiiy, 
Conlribulion, End of Voyage or Riſque, General Average, Goods, Jettiſon, 
Landing, Riſque, Unloading, Vage. 


CCC A . N. 


2. II ſeems that, by the common law, chere was no fixed time as to the 
bringing of actions. 


2. By Stat. 21 Jac. 1. c. 16. par. 3.—All actions of account, and upon 
the ca/e, other than ſuch account as concern the trade of merchandiſe 
between merchant and merchant, their factors or ſervants, all actions of 
debt grounded upon any lending or contract without ſpecialty, &c. ſhall be 
commenced and ſued within {x years next after the cauſe of ſuch actions or 
ſuits, and not aſter. 


3. REMARK.—lt has been determined that accounts open and current 
only are within the ſtatute; and that therefore, if an account be ſtated and 
ſettled between merchant and merchant, and a ſum certain agreed to be due 
to one of them,—if in ſuch caſe he, to whom the money is due, does not 
bring his action within the limited time, he is barred by the ſtatute, —Cun- 
ningham's Law Dif. tit. Limitation, ſect. 5. In like manner I preſur:: 
that, as a claim on a policy, of inſurance is not a ſum certain agreed, or 
debt, till it is ſettled or adjuſted, ' the aſſured, is not barred by the ſtatute, 
till the expiration of fox years after ſuch adjuſtment. 


4. Ix the aſſured ſhall not appear i IE. of the aſſurer the amount of 
the loſs, and damages of the things inſured, within a year, reckoned from 
the day in which he had the advice of the ſaid loſs, or received the things. 
ſo averaged; the aſſurer ſhall be judged to remain free from paying him any 
thing, by reaſon of the omiſſion, and negligence of the aſlured,—Ord:n. 
of Bulb. | 


l Aden, Bail, Damage, 2 Laſs, Bone, * Time. 


1. INSURANCES on lives and ſurvivorſhips are become very frequent, 

in London, and are unqueſtionably of conſiderable utility and advantage 
to divers perſons, on various occaſions: —ſuch as, 1. by aſſigning the policy 
as à collateral, ſecurity, a, perſon, may be enabled to borrow: money, who 
cannot raiſe it otherwiſe :—2, he may, in like manner, ſecure the payment 
of debts, at his deceaſe:—g. tenants for life, perſons entitled in reverſion or 


remainder, may thereby obviate objeCtions to their own ſecurity ;—4. a man 
poſſeſſed 


FF AE AS . 


Þ) 2 , 
89:9 


poſſeſſed ol any office, employment, or income, may be enabled to provide 
for his wife, and their iſſue, on his deceaſe: 5. they who have dependencic- 
on other perſons, may by inſuring the lives of ſuch perſons provide for them. 
ſelves at their deceaſe: 6. they who are entitled to annuities determinable 
upon the lives of others, or to annuities during the joint lives of themlelves 
and others, may, by inſuring the life of the third perſon, ſecure to themſelves 
an equivalent :—7. a perſon who is entitled to an eſtate, annuity, or other 
benefit, at the deceaſe of another, may, upon inſuring his own liſe againſt 
ſuch other perſon's, raiſe money in preſent for his own uſe, or ſecure an 
equivalent for the benefit of his family, and at a ſmall expence, cſpecially 
where the life of the aſſured is younger than that of the poſleffor : 8. one 
who enjoys a leaſe, annuity, &e. for the joint lives of himſelf and another, 
may, by inſuring his own life againſt the other, ſecure the benefit of ſuch 
leaſe, &c. for his own life, or a ſum equivalent thereto ;—q. a man may 
provide for his wife, or any other perſon, after his deceaſe, by inſuring lis 
life againſt the liſe of ſuch other perſon :—10. or a man who marries 4 widow 
entitled to a jointure, may ſecure to himſelf the like income, or a ſum 
equivalent thereto, after her deceaſe, by inſuring her life againſt his own :— 
11. by the like means, a perſon in poſſeſſion of an annuity dependent on the 
life of another, may guard againſt the extinction of ſuch annuity during his 
own life :—12. any one who is obligated to pay a certain ſum of money at 
the deceaſe of another, may, by inſuring ſuch other! perſon's: life againſt his 
own, provide for ſuch payment :—and 1 3. one perſon's life may be inſured 


againſt another's, at an annual, or an abſolute premium, to ſecure a ſum when 
the life inſured {hall drop. | 


2. BEstps the private underwriters, who inſure only to pay a certain 
groſs ſum at the deceaſe of the perſon whoſe life is inſured, there are, in 
London, ſeveral ſocieties and offices eſtabliſhed (which are mentioned in the 
references at the foot of this title) where alſo inſurances on lives and 
ſurvivorſhips are made ; but it is. only the Society for Equitable Aſfurances 
on Lives and Survivorſhips, that inſures in each of the ſeveral modes above- 
mentioned, according to the convenieney of the aſſured, as may be ſeen ander 
title, Equitable Society. , 

3. I nave inſerted, under the aforeſaid title, three ſeveral tables, 
exhibiting, —1. the rates of annual premiums, for aſſurances on a /ingle life 
for one year, for the certain term of /e n years, and for the whole conti- 
nuance of life :—2. the rates of annual premiums for affuring either a gro/5 
ſum, or an equivalent annuity, upon the contingency of one life ſrviving 
another :—and, g. the rates of annual premiums, payable during the conti- 


nuance of two joint lives, for aſſuring a /um to be paid upon the extinction of 
either of them. 


4. Tx value of inſurances upon lives, depends upon the probability of 
the continuance of any propoled life or lives, during any propoſed term. 
4 Table 
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A Table (taken from Dr. Price's Obſervations on Reverhonary Payments, 
&c. page 323.) ſhewing the probabilities of life at Northampton. 


Ages. | Perſons living.] Decr.of Life. | Ages. | Perſonsliving.q Deer. of Life.) Ages. | Perſons living. Decr. of Life. 
0 1149 300 31 | 428 1 62 187 wk 
1 849 127 32 421 7 63 179 8 
2 722 50 33 414 7 64 171 8 
» 672 26 34 4% 7 65 163 8 
4 646 21 35 400 7 66 155 8 
6s | O25 16 36 7 67 147 8 
6 609 13 37 988 47 68 139 8 
7 596 10 38 N 69 „ 
8 586 9 39 972 7 70 [123 8 
9 577 2 40 365 | 8 71 115 WW 
10 570 6 41 357 8 72 107 8 
11 564 6 42 349 | 8 73 99 8 
12 558 . 8 2 74 91 8 
19 - 659 5 44 | 333 8 75 83 8 
14 548 5 45 855; 1:5 70 75 $ 
15 543 8 I. 46 317 8 77 87 7 
16 538 1 $69. 0 7 
17 533 8 48 301 8 79 53 7 
18 528 49 293 |. 9 80 46 7 
19 522 2 K 5 284 9 81 39 3 
20 | 515 8 51 275 8 82 32 6 
21 507 8 52 267 8 83 | 26 5 
22 499 8 53 259 8 84 21 4 
23 | 49k i 251 8 85 17 -4 
24 | 483 8 58 243 | 8 86 13 3 
25 | 475 8.0.50 235 | 8 87 10 "I 
26 467 1 227 8 88 8 2 
27 459 8 58 219 8 89 6 2 
28 451 8 59 211 8 90 4 2 
29 443 8 60 203 8 91 2 1 
30 435 7 61 195 8 92 | 1 1 


A Table (taken from Dr. Price's Obſervations on Reverſionary Payments, 
&c. page 339.) ſhewing the true probabilities of life in London, for all 
ages; formed from the bills for 10 years, from 1759 to 1708. 


Ages. Perſons living. Deer. of Life. 8. Perions kvings Decr.of Life. Ages. Perſons living. Deer.of Life, 
o | 1518 | 486 7 1 $1517 24 377 
1 1032 200 18 508 "0 35 368 9 
2 832 85 19 501 2 36 359 9 
3 |: 747 59 20 494 7 37 350 9 

4 688 42 21 487 8 38 341 9 

56 646 23 22 479 8 39 332 10 
6 623 20 23 471 | 8 40 32210 
7 | 603 14 24 463 þ 8 41 312 10 
38 | 539 12 25 455 | 8 42 302 | 10 
9 | 577 10 26 447 þ 8 43 292 10 
10 | 567 9 27 | 439 | 8 44 | 282 10 
11 558 9 28 431 9 43 272 10 
12 549 8 29 422 | 9 46 262 10 
13 541 - 30 413 9 47 252 10 
14 534 6 31 494 | 9 48 242 | 9 

its | $528 6 g2 395 | 9 49 233 | 9 
16 522 7. „ gg {98004 e ee 220g 1.179 


Ages 
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if 

bi 
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Ages. ens living. Decr.:of Life, | Ages. | Perſons living, Decr.of Life. | Ages, de living.] Decr.ol Life, | | 
531 16 9 65 11 7 798 33 4 1 
52 206 8 66 104 7 79 29 4 11 
53 198 8 67 97 7 80 23 3 {| 
54 190 7 68 90 7 81 22 3 1 
7 69 1 9219 3 "bo 
56 28 7 70 788 83 16 3 i 
97 169 7 71 70 6 84 13 2 1 
58 162 7 72 64 6 85 11 2 00 
59 1585 8 73 — 8 5 86 9 2 i! 
60 147 | 8 74 53 5 87 7 1 '* 
61 139 | 4 75 48 5 88 5 1 1 
62. 1337 76 43 5 89 4 L þ 
63 125 | 7 77 38 5 90 3 L | 
inn, 0 | 


By a table of Mr. Thomas Simpſon, in his Treatiſe of Annuities 
rectified after the tables from Halley and others, it appears, p. 4 and 3, that 
out of 1280 new-born infants, 410 die within the firſt year; and that, of 
the 870 remaining, 170 die within the ſecond year; and ſo on, as is below 
exhibited :—according to which, the premium to inſure the life of a new- 
born infant for one year would be 1282, or 32 £2; per cent. and thus the 


| | O 
premium for a life of one year old appears to be 
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cent. and lo on, as in the following Table ;— : | 
| Mg 
No.that Of the Premium per |; No. Ofthe, Premium per \, No.that Of the (Premium per "i 
die. Out of | age of cent. for the that | Outof age of | cent. for the | die. Out of gage of] cent. for the [i 
; next year. die. next year. next year. 1 | 
170| 870 | 1 19 #is || 8]402 | 28 7| 165] 55 1 
05] 700 | 2 9 res || 91394 | 29 = 7 | 25}. 56 1 
35 6353 5 29385 30 2 342 7 | 151] 57 | 
20 boo | 4 91370 | 31 7 | 144] 58 {88 
16| 480 | 5 9|307 | 32 7 | 137] 59 18 
13 504 | 6 91358 | 33 7 | 139] 60 5 158 . 9 
10 55117 934934 6 123 61 WG 
91 541 | 8 91349 | 35 6] 117] 62 i 
8 532 | 9 9 33136 6] 111] 63 | 
7 524 | 10 14493223 61 105 64 1 
215711 8 931338 6699 65 [| 
6 510 | 12 10] 304 | 39 6] 93] 66 1 
6 504 | 13 10|294 | 40 3 252 6] 87] 67 | 
6] 498 | 14 10|284 | 41 6| 81] 68 
6 492 | 15 101274 | 42 6] 75] 69 
6| 486 | 16 9 264 | 43 5| 69 70 7 * 
, 61 480 | 17 9255 44 5 6471 
6 474 | 18 9246 | 45 5 59 72 
6 468] 19 91237 46 5 54] 73 
7] 462 | 20 155: || 8]228 | 47 4] 49] 74 
7 455 | 21 8|220 | 48 4] 45] 75 
7 448 | 22 81212 49 | 3 41] 76 
7| 441 | 23. 8]204 | 50 | 3 33x 3] 38] 77 
8| 434 | 24 81196 | 51 3] 35 78 
8| 426 | 25 81188 | 52 3 32 79 
8 418 | 26 | 81180 92 1251 
8] 410 ] 27 | 7172} 54 


29 rem® of 80 y* old 103? 


6. Cast.—In June 1749, the defendant had applied to the office-keeper 
or broker to inſure 1,600l, for one year at 5_per cent. on the life of one 


4 N Poulton, 


334 R 


Poulton, from whom the defendant had agreed to purchaſe an eſtate, whereof 
Poulton had the reverſion in fee, and alſo an intervening eſtate for his own 
life :—the broker anſwered that the courſe of the office was, to produce the 
perſon whoſe liſe was to be inſured, in order to be inſpected by the inſurers 
or underwriters: to which the defendant replied, that the perſon lived at a 
great diſtance in the country; and that it was very inconvenient for him to 
come to London; and on the broker's aſking the detendant © whether he was 
a good life?“ the defendant anſwered, © he was;” and added that he would 
leave a note of his name and place of abode, which he accordingly did :—on 
this declaration of the defendant, the broker procured fixteen perſons to 
underwrite a policy of inſurance for 1,600l. on Poulton's life, at the rate or pre- 
mium, and for the time before mentioned; and about ſix months afterwards 
Poulton died.—lIn 1750 the defendant brought an action on the policy, in 
the court of common pleas, and had a verdict for him; in conſequence of 
which the plaintiff, who was one of the underwriters, paid him g8I. as 
tor his part of the inſurance- money; but in 1751, brought his bill in 
the court of chancery, ſuggeſting fraud and impoſition. —The defendant 
admitted in his anſwer, that © Poulton was a drunken fellow ;* upon which 
the lord chancellor at the hearing directed an action at law to be brought. 
which was done accordingly, and there was a verdi@ for the plaintift, but the 
jury acquitted the defendant of fraud: and the cauſe now coming on before 
the lord-keeper for further directions, the queſtion was, whether the defen- 
dant ſhould pay intereſt for the 981. which he received, and alſo the colts 
in equity? and to prove that he ought not to pay intereſt, L. Raym. 308, 
was cited; where Chief Juſtice Holt ſaid, “ intereſt is never given by the 
jury in ſuch a caſe ” | this was for money won upon a wager |: and to ſhew 
that he ought not to pay coſts, g. P. Wms. 205, was cited, where the lord 
chancellor declared, that a man ought not to be puniſhed for defending his 
right. Lord-keeper : this cauſe comes now before me after a verdict for the 
plaintiff, and another verdict for the defendant at law, and my determination 
thereon ſhall not be grounded on any imputation on Sir Criſp Gaſcoigne. 
who is as worthy a gentleman, and in as full credit as any merchant in 
London: the defendant brought an action at law in which he prevailed: 
which made it neceſſary for the plaintiffto apply to this court ; the juriſdiction 
whereof is concurrent and concomitant with, and auxiliary to that of the 
common law in caſes of fraud; to the end that all perſons may have the 
neceſlary meaſure of juſtice, according to the various modifications of their 
rights. I have conſtantly attended at Guildhall during the laſt war, and was 
concerned 1n various caſes of this nature ; and by all the foreign books, as 
well as our own, the learning concerning inſurances, as well of lives as of 
ſhips, was thoroughly ſettled and eſtabliſhed : © every party concerned in an 
inſurance mult communicate every circumſtance he knows, in order to 
aſcertain the premium; which otherwiſe will be affected, and the policy 
void: —thus, if a man comes to inſure a ſhip and ſays ſhe was ſuch a day ſafe 
in ſuch place, he aſſerts it at his peril, though he does it n/crenter; for 
when you come to inſure, the perſon you apply to ſuppoſes you to be a my 
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of prudence and caution, and that every thing vou ſay is true : becauſe 
otherwiſe, men fhould be put to vain, idle, and expenſive purfuits, and 
perhaps, to no purpoſe. The reaſon the defendant prevailed at Jaw was. 
that his declaration did not appear on the face of the inſtrument of inſurance : 
the plaintiff by the bill fuggeſted a fraud, and wanted a dilcovery in order 
to defend himſelf; and was therefore entitled to come here ; but at his peril, 
if he came wantonly ; and that he had a right to apply to a court of equity, 
is evident from the verdict, which he obtained on a full diſcovery of all che 
circumſtances of the caſe.—* As to the inlereſt, I think it would be given 
at common law, where a man ſues for, recovers, and receives, a groſs ſum ol 
money unduely ; and I ſhould not fit here, were I to ſuffer a man to receive 
aſum of money and keep it without making any ſatis faction for the detention 
of it: what would the merchants of Lombard-Street think of ſuch proceed- 
ing ?*—lIt is objetted, there was a verdict for, and another againſt the 
defendant; and that therefore the matter is in equilibrio; but the verdict 
for him was the cauſe of the ſuit here; where he came to defend himfelf. 
The diſtinction with reſpect to coſts is, where one of the parties is to blame. 
in which caſe the court may exerciſe a diſcretion;—Decreed intereſt on the 
981. together with coſts.—In Chan. April the 15th, 1758:—Cleeve and Sir 
Cr:/þ Gaſcorgne. 


7. Cask. -I. S. and others came to the infurance-ofhce, and brought a 
policy for inſuring the life of A. (upon whoſe life they had no concern or 
intereſt depending) for a year, and the policy run, © whether intereſted or 
not intereſted; and the premium was 5 per cent.: and they took this way 
to draw 1n ſubſcribers: they agreed with M. a known merchant upon the 
exchange, and a leading man in ſuch caſes, to ſubſcribe firſt ; but in caſe A. 
died within the year, M. was to loſe nothing, but, on the contrary, was to 
ſhare what ſhould be gained from the other ſubſcribers : upon the credit of 
M.'s ſubſcribing, ſeveral others (who had inquired of M. about A. who was 
his neighbour) ſubſcribed likewiſe : A. died in four months, and the bill was 


to be relieved againſt this policy; and this matter being all confeſſed by 


anſwer, the policy was decreed to be delivered up, and the premium to be 
paid, the plaintiff deducting thereout his coſts.— The court ſaid, © inſuring 
was firſt ſet up for the benefit of trade ; that when a merchant happened to 


have a loſs, he might not be undone by it, the loſs by this way being borne 


by many: but if ſuch ill practices were uſed, it would turn to the ruin of 
trade, inſtead of advancing it. Prec. in Chan. 20. Hil: 1690.—Wittingham 
v. Thornborough. 


8. Cask. -A policy of inſurance was made to inſure the life of Sir 
Robert Howard © for one year, from the day of the date thereof:”: the policy 
was dated the 3d day of September 1697 : Sir Robert died on the third day 
of September 1698, about one o'clock in the morning: and by Holt, chief 
juſtice, in an action hereupon, it was ruled at the ſittings at Guildhall, iſt, 
that from the day of the date excludes the day, but from the date includes it, 
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ſo that the day of the date is excluded: 2dly, that the law makes no fraction 
in a day; yet in this caſe, he dying after the commencement, and before 
the end of the laſt day, the inſurer is liable, becauſe the inſurance is for a 
year, and the year 1s not complete till the day be over: yet if A. be born 
on the third day of September, and on the 2d day of September twenty-one 
years afterwards he makes his will, this is a good will; for the law will make 
no fraction of a day, and by conſequence he was of age.—2 Salk. 625. Trin. 
11. W. g.—S:r Robert Howard's Caſe.—S. C. L. Raym. 480. 


9. By Stat. 14 Geo. 3. c. 18 ſ. 1. No inſurance ſhall be made by any 
perſon or perſons, bodies politic or corporate, on the life or lives of any 
perſon or perſons, or on any other event or events whatſoever, wherein the 
perſon or perſons, for whoſe uſe, benefit, or on whoſe account ſuch policies 
{hall be made, ſhall have no intereſt, or by way of gaming or wagering ; and 
every aſſurance made, contrary to the true intent and meaning hereof, 
ſhall be null and void, to all intents and purpoſes whatſoever. 8. 2. It 
ſhall not be lawful to make any policy or policies on the life or lives of any 
perſon or perſons, or other event or events, without inſerting in ſuch policy 
or policies the perſon or perſon's name or names intereſted therein, or for 
whoſe uſe, benefit, or on whoſe account ſuch policy is ſo made or under wrote. 
S. g. In all caſes where the inſured hath intereſt in ſuch liſe or lives. 
event or events, no greater ſum ſhall be recovered or received from the 
inſurer or inſurers than the amount or value of the intereſt of the inſured in 
ſuch life or lives, or other event or events. 


10. Cast.—{ Drawn by Mr. THoRtssr, attorney for the inſurers). © A. 
was tenant for life of a conſiderable eſtate in the Weſt-Indies, which after his 
death devolved to his ſiſter C. the wife of D: A. ſince the making of the 
ſtatute, for regulating inſurances upon lives, in the 14th of the preſent king, 
went to the Weſt-Indies, in his way to America, to join the military corps in 
which he was a commiſſioned officer. -In A.'s abſence, his wife B. cauſed a 
policy of inſurance, for 5,000. to be effected on her huſband's life, for one 
year; which policy was filled up in the name of E. as the aſſured, though E. 
only was employed as the broker to effect the ſame ; but, it ſeems that, after 
this inſurance was thus effected, E. ſigned an endor/ement thereon, declaring it 
to be made by the order, and for the account and benefit of the ſaid B. The 


policy 1s in the uſual form, there not being any declaration of any particular 


_ Intereſt inſured thereby. A. died within the time limited by the policy, for 


which his life was inſured. —The underwriters have, ſince the death of A. 
been called upon for payment of the loſs; but they have refuſed to pay 
without proof of interęſt is given them, as required by the ſaid act of the 14th 
of the preſent king.—There ſeems likewiſe another objection to ariſe to 
this policy, under the ſaid act of parliament, which is, that the name of B. 
the perſon now pretended to be intereſted therein, 7s not inſerted therein, 
agreeable to the ſecond clauſe in that act.— The way in which B. now 
Rept to make out an zntereſt in the life of A. is, by pretending that ſhe 
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had a natural intereſt in her huſband's life; that in his liſe-time {he (B.) lived 
in affluence; whereas, ſince his death, ſhe has but an income of 5001. per | | 
annum, being an annuzty payable to her by D. the huſband of C. for B.'s life; 
which is by no means adequate to the genteel way of life ſhe appeared in 
during. A. 's life-time :—but the underwriters inſiſt, that this is not ſuch an 
intereſl as the ſaid ſtatute requires; for, that it meant a pecuniary intereſt in 
the life inſured, ſuch as an annuity depending thereon, &c. &c. whereas, in 
the preſent caſe, it ſeems the contrary; for by the death of A. B. became 
entitled to the 5ool. per annum.—Query, under the circumſtances of this 
caſe, Whether the ſaid policy of inſurance, made as ſtated in the caſe, is good 
or not; if not, why not? and, whether the underwriters are, or not, and 
why, or why not, liable to pay the loſs, under the ſaid policy, without any 
other proof of interęſt than ſuch as is ſet up by B.? and, if they are not liable 
to the loſs, whether they muſt pay back the premium?“ Mr. Wallace's 
Opinion. © I am of opinion the policy of aſſurance above ſlated falls within 
the hroflibitions of the late ſlatute, and is void: the intereſt mentioned in the 
act, as an object of inſurance, muſt be capable of being eſtimated and a/cer- 
tained; and, not an imaginary intereſt, like that ſet up in the preſent caſe : 
for, by the gd /ection, no greater ſum is to be recovered than the amount or 
value of the intereſt of the inſured in the life. If B. had an inſurable 
tereſt, yet I am of opinion the policy is void, by force of the 2d /ettion. I 
- conceive the underwriters muſt pay back the premium, as they have not run 
any riſque, and the objection to the policy not being grounded on any 
fraudulent conduct in the aſſured. My. Dunning's Opinion. © The att of 
parliament (14 Geo. g.) was made to ſuppreſs gaming policies. I ſee no 
reaſon to conſider the policy in queſtion in that light. I think it cannot be 
objected to for want of tereſt ; for an n/urance for the benefit of a married 
woman, I take to be, in law, an inſurance or the benefit of her huſband ; and 
a man cannot well be ſaid to be unintereſted in his own life : but the other 
objection, if the underwriters think fit to avail themſelves of it, ſeems to be 
founded in the proviſion which requires it ſhall be 2n/erted in the policy for 
| whoſe benefit it is intended; and the intention of that proviſion, perhaps, is 
not ſatisfied by an endoy/ement, to which I preſume the underwriters were 
not privy. Mr. Wallace, however, being ſoon afterward of counſel with 
Mr. Dunning, argued for the plaintiff, and againſt his aforeſaid opinion :— 
Mr. Bearcroft with Mr. Davenport, for the defendants, the underwriters : 
who reaſoned thus ;—that if a wife, or other relative, can inſure the life of 
a huſband, &c. without being obliged to prove a certain ſpecific “ amount, 
or value,” as loſt by the aſſured, and depending on the event of the deceale ; 
then there can be, in ſuch caſe, no other rule of ęſtimating the © amount or 
value of the intereſt,” as required by the ac, than the /um ſured on the 
policy; which might go to 100,000l.; to which there could lie no more 
objection than to 5,000]. ; and yet it would certainly be © gaming: that it 
was preſumable, that the annuity of ;o0l. per ann. in this caſe, provided for 
the wife, by the huſband, to commence at his deceaſe, was deemed by him a 
ſufficient future proviſion for her; and this /þecial ſettlement deſtroyed the 
oy 40 genera! 


— of 6-4 whoa SA 


. > 
——ů — — — wa -- www oo 


. ies. I EI OE. OY AER W — 
S%%⁊ùĩ . ⁵⁰— tt nor tte Ec ²˙ . rn EIT ey 
2 — "4 — — — - - 2 * 


—— — 


1 —— — a eaten 


fv ——ͤ 4p eo Wt 7 A 5 


P —:r+foctmw bo. 3 


— 2 — 


N 


{ jt 
* 
* * 
L 
i 
: 


308 5; 


general argument of a wile's natural intereſt ; which can only conlift in a 
* maintenance, according to rank; and rendered any inſurance on the 
huſband's life, in order to gain a further fortune, and to an unlimited amount, 
a * ſpeculating, or gaming policy: that the argument of © an inſurance on 
a huſband's life, made hy a married woman, for her own benefit, being, in 
law, an inlurance for the benefit of her huſband,” is a very ſtrained one; nor 
can the words of the act, which ſays, “no inſurance ſhall be made by any 
perſon, by way of gaming; and no greater ſum ſhall be recovered than the 
amount. or value of the intereſt,” well apply to ſuch an idea; eſpecially to an 
unaſcertainable, unlimited, pecuniary amount :—that the premiums which it 
would be requiſite to pay, annually, for ſuch an inſurance of a layge amount, 
might not be deemed, by a huſband himſelf, either very benefictal, or very 
pleaſing to him; eſpecially if paid without his conſent; and whilſt he had 
actually made a future proviſion for his wife :—and that, if this reaſoning 
were not juſt, the fatute is of but little reſtraint ; and numerous gaming 
policies might ſtill be made. But, a verdièt was directed for the plaintiff.— 
Before Ld. Mansfield at Guildhall ; Sitt. aft. Eaſt. 1777.—Mary Spencer's ca/c. 


11. Cast.,—Davis had various dealings in trade with Robert Campbell, 
who was a contractor with the commiſſioners for new paving the cities of 
London and Weſtminſter ; and they aſſiſted each other from time to time 
with their notes of hand, bonds, &c. merely to raiſe money, till there was a 
large account current between them, the balance of which Davis {wore was 
due to him, at the time of the deceaſe of Campbell, to the amount of about 
2,400l. which he had inſured on Campbell's life, who died zn/olvent within the 
term of the policy: the inſurers objected to the nature of the intereſt, as 
being uncertain, and not within the meaning of the ſtat. 14 Geo. g.; for that 
if Campbell had lived, the money (if really due) might have been loſt by his 
2n/olvency, and on the contrary, after his deceaſe, his affairs, when liquidated, 
might admit of his creditors being paid in full, or in part: —but a verdict 


was directed for the plaintiffs.—At Guildhall before Ld. Mansfield, Mich. 1779. 
—Aſſignees of Davis v. Brown. 


12. W1THourT leave of the ſenate, no aſſurance, ſecurity, or wager, ſhall 
be made or given upon the life of the pope, or upon the life of the emperor, 

nor upon the lives of kings, cardinals, dukes, princes, biſhops, or other 
eminent perſons, either ſpiritual or temporal.—Ordzn. of Genoa.-——lInfurance 


may not be made on the lives of any perſons.—Ordzn. of France. — AmPt. 
/ Rott.—of Middleb.—of Bilb. 


13. Policy by the governor and company of the London-Afſurance, for 
the life of a perſon. 


N the name of God, Amen. do 


— 


aſſurance, and cauſe to be aſſured upon 
_—_ aged for and during the term and ſpace of 


make 
natural 


calendar 
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calendar months, to commence this day of in the year of our 
Lord, one thouſand ſeven hundred and and fully to be complete and ended. 
And it is declared, that this aſſurance is made to and for the uſe, benefit, and ſecurity ol 
the ſaid executors, adminiſtrators, and aſſigns, in cale of the death of 
the ſaid within the time aforeſaid, which the above governor an 
company do allow to be a good and ſufficient ground and inducement for the making this 
aſſurance, and do agree that the life of h the ſaid is and ſhall 
be rated and valued at the ſum aſſured : the faid governor and company therefore, for and 
in conſideration of per cent. to them paid, do aſſure, aſſume, and promiſe, 
that h the ſaid ſhall, by the permiſſion of Almighty God, live, 
and continue in this natural life, for and during the ſaid term and ſpace of 

calendar months, to commence as aforeſaid ; or in default thereof, that is to ſay, in caſe 
h the ſaid ſhall in or during the ſaid time, and before the full 
end and expiration thereof, happen to die, or deceaſe out of this world by any way or 
means whatſoever, that then the above-ſaid governor and company will well and truly 


fatisfy, content, and pay unto the ſaid h executors, adminiſtrators, or 
aſſigns, the ſum or ſums of money by them aſſured, and here underwritten. Hereby 
promiſing and binding themſelves and their ſucceſſors to the aſſured, h executors, 


adminiſtrators, and aſſigns, for the true performance of the premiſes, conſeſſing themſelves 
paid the conſideration due unto them for this aſſurance by the aſſured. Provided always, 
and it is hereby declared to be the true intent and meaning of this aſſurance, and this 


policy is accepted by the ſaid upon condition that the ſame ſhall be 
utterly void and of no effett, in caſe the ſaid ſhall exceed the age of 

or {hall voluntarily go to fea, or into the wars, by ſea or land, without 
licence in writing firſt had or obtained for h ſo doing, any thing in theſe preſents to 


the contrary hereof in any wiſe notwithſtanding. In witneſs whereof the ſaid governor 
and company have cauſed their common ſeal to be hereunto affixed, and the ſum or ſums 
by them aſſured to be here underwritten, at their office in London, this 


day of -: Wwe year of the reign of our ſovereign Lord 
by the grace of God, of Great-Britain, France, and Ireland, king, defender of the faith, 
&c. and in the year of our Lord, one thouſand ſeven hundred and 


The ſaid governor and company are content with this aſſurance for £ 


14. REMARES.— The prohibition, conformable to the afore-mentioned 
ordinances, is not a new law, in France; ſince the Guidon, c. 16. art. 5. in 
_ obſerving that this ſort of inſurance was practiſed amongſt other nations, 
declares that it was prohibited, in France, to inſure the lives of perſons, as 
contra bonos mores, and capable of giving room to an infinity of abu/es and 
frauds ; by reaſon of which, thoſe other nations have alſo been obliged to 


aboliſh and prohibit the practice: which, however, was not done at the time 


of the ordinance of Wiſhuy.——All ordinances allow inſurances to be made 
on the lives of captzves in ſlavery ; but to ſubſiſt no longer than the bondage 
does, or 'till the perſon be redeemed. Underwriters ſhould enquire into 
the motives for making inſurance on a life ; as alſo the nature and reality of 
the intereſt, the ſituation, age, conſtitution, way of living, and employment of 
the party whoſe life is propoſed to be inſured. To obviate the dithculty 
which occurred in the afore- mentioned caſe of Sir Robert Howard, it is now 
uſual to inſert in policies on lives, and other inſurances, made for a certain 

| time, 
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time, the following words, v:z. © the firſt and laſt days included. ——With 
reſpe& to the nature of the intereſt, it ſhould ſeem that a very ſlight matter 
takes the policy out of the reſtriction by the ſtat. of 14 Geo. g, according 
to Ld. Mansheld's atore-mentioned determinations upon it. 


15. SEE Prelim. Diſc. 55, 56. Amicable Society, Bankrupt, Captives, Court of 
Policies of Aſſurance, Equitable Society, Event, Hamburgh, London Afſurance- 
Company, Loſs, Return, Royal-Exchange Afſurance-Company, Society, Time, 
Wag e. | 


L'O-AD'ING- PORT. 


SE Commencement of Voyage or Riſque, Newfoundland, Wages. 


LONDON ASSURANCE COMPANY. 


N account of the riſe, terms of the charter, and progreſs of thi; 
corporation, is inſerted under title, Company :—alſo the torms of 
it's reſpective holicies under the heads referred to below. 


1. 


2. PROPOSALS by the Corporation of the London-Aſſurance, eſtabliſhed 
by his majeſty's royal charter, for aſſuring houſes and other buildings, goods, 
wares, and merchandiſe, from loſs or damage by fire, and for aſſuring lives: 
at their houſe in Birchin-Lane, Cornhill. They aſſure houſes and buildings, 
houſhold furniture (wearing apparel by ſpecial agreement) and goods, wares, 
and merchandiſe, being the property of the aſſured, or on commiſſion, 
glaſs and china ware, not in trade, and all manner of writings (except books 
of accompts, notes, bills, bonds, tallies, ready money, jewels, plate, pictures, 
gunpowder, hay, ſtraw, and corn unthraſhed) from loſs or damage by fire; upon 
the following terms and conditions, vz — 1. This corporation wall aſſure al} 
manner of buildings having walls of brick or ſtone, and covered with ſlate, 
tile, or lead, wherein no hazardous trades are carried on, nor any hazardous 
goods depoſited, at the annual premiums, ſet down under the head of common 
aſſurances, in the fable No. 1.; and goods and merchandiſe not hazardous, 
in brick or ſtone buildings, after the ſame rate: —9. for the accommodation 
of fuch perſons as are deſirous of being aſſured for a term of years, this 
corporation will aſſure (on ſuch buildings or goods as aforeſaid) any ſum not 
exceeding 1,000. at the rate of twelve ſhillings per cent. for /even years, and 
as far as 2,000]. at the rate of fourteen ſhillings per cent. for the like term of 
ſeven years, without ſubjecting the aſſured to any calls or contributions to 
make good lofles:—g. aſſurances on buildings and goods, are deemed 
diſtinct and ſeparate adventures; ſo that the premium on goods is not 
advanced by reaſon of any aſſurance on the buildings wherein the goods arc 
kept; nor the premium on the buildings by reaſon of any aſſurance on the 


goous —1 timber or plaiſter buildings, covered with ſlate, tile, or lead, 
wherem 
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wherein no hazardous trades are carried on, nor any hazardous goods 
depoſited; and goods or merchandiſe not hazardous, in ſuch buildings, may 
be aſſured at the annual premiums, ſet down under the head of hazardous 
aſſurances in table No. 2:—5. hazardous trades, ſuch as apothecaries, bread 
and biſcuit bakers, colourmen, ſhip and tallow chandlers, inn-holders and 
ſtable-keepers, carried on in brick or ſtone buildings, covered with ſlate, tile, 
or lead; and hazardous goods, ſuch as hemp, flax, pitch, tar, tallow, and 
turpentine, depoſited in ſuch buildings, may be afſured at the annual 
premiums, ſet down under the head of hazardous aſſurances, in the aforeſaid 
table No. 2 :—6. any of the aforeſaid hazardous trades carried on, or 
hazardous goods depoſited in timber or plaiſter buildings, earthen, glaſs, and 
china ware in trade, and thatched buildings, or goods therein, may be 
aſſured at the annual premiums ſet down under the head of double hazardous 
aſſurances, in table No. g:—7. deal-yards, alſo chymiſts, diſtillers, ſugar- 


bakers, maltſters, or any other aſſurances, more than ordinarily hazardous, 


by reaſon of the trade, nature of the goods, narrowneſs of the place, or other 
dangerous circumſtances, may be made by /þecial agreement :—8. two 
dwelling-houſes, or any one dwelling-houſe, and the out-houſes thereunto 
belonging, or any one dwelling-houſe, and goods therein, may be included in 
the ſum of 2ool.; but when ſeveral buildings, or buildings and goods are 
aſſured in the ſame policy, the ſum aſſured on each is to be particularly 
mentioned: q. to prevent frauds, if any buildings, or goods aſſured with 
this corporation are, or ſhall be aſſured with any other corporation or ſociety, 
the policy granted by this corporation 1s to be null and void, unleſs ſuch 
other aſſurances are allowed by indorſement on the policy :—10. no policy 
is to be of any force, till the premium for one year 1s paid; and for all 
ſubſequent annual premiums, the aſſured are to take receipts, ſtamped with 
the ſeal of the corporation, no other being allowed of :—11. no policy is 
to be extended, or conſtrued to extend to the aſſurance of any hazardous 
buildings or goods, unleſs they are expreſsly mentioned in the policy, and 
the proper premium for ſuch aſſurances be paid for the ſame: 12. no loſs 
or damage by fire, happening by any invaſion, foreign enemy, or any military 
or uſurped power whatſoever, is to be made good: ig. all perſons aſſured 
by this corporation, are upon any loſs or damage by fire, forthwith to give 
notice thereof, by letter, or otherwiſe, to the directors or ſecretary, at 
their houſe in London; and within fifteen days after ſuch fire, deliver in as 
particular an account of their loſs or damage as the nature of the cafe will 
admit of, and make proof of the ſame, by the oath: or affirmation of them- 
ſelves, their domeſticks, or ſervants, or by their books of accounts, or other 
proper vouchers, as ſhall be required; and alſo to procure a certificate under 
the hands of the miniſter and church-wardens, together with ſome other 
reſpeQable inhabitants of the pariſh, not concerned in ſuch loſs ; importing, 
that they are well acquainted with the charatter and circumſtances of the 
ſufferer or ſufferers; and do know, or verily believe, that he, ſhe, or they, 


have really, and by misfortune, ſuſtained by ſuch fire, the loſs and damage 


therein mentioned; and in caſe any difference ſhall ariſe between the 
4 P 5 corporation 
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corporation and the aſſured, touching any lols or damage, ſuch difference 
ſhall be ſubmitted to the judgment and determination of arbitrators indif- 
ferently choſen, whole award in writing ſhall be concluſive and binding to all 
parties; and when any loſs or damage is ſettled and adjuſted, the ſufferer or 
ſullerers are to receive immediate ſatisfaction for the ſame :—14. in adjuſting 
loſſes on houſes, no wainlcot, ſculpture, or carved work, is to be valued at 
more than three ſhillings per yard. —N. B. There is no average clauſe in 
the policies of this corporation, but the aſſured, in caſe of Joſs, receive the 
full damage ſuſtained, deducting only three per cent. according to the terms 
of the policy. Perſons aſſured by this corporation do not depend upon 
an uncertain fund or contribution, nor are they ſubject to any covenants or 
calls to make good loſſes which may happen to themſelves or others; the 
capital ſtock of this corporation being an unqueſtionable ſecurity to the 
allured in caſe of loſs or damage by fire, and in caſe of ſuch loſs or damage 
the aſſured have as caly methods of recovery as can be had againſt any 
perſon or ſociety whatſoever. For the timely aſſiſtance of ſuch as are 
aſſured by this corporation, they have provided ſeveral engines and water- 
men, with proper inſtruments to extinguiſh fires, and porters for removing 
goods, all clothed in green; and having every one a badge, with the figure 
of Britannia, holding a harp, and ſupported by the London arms, to diſtin- 
guiſn them from ſervants belonging to other offices, and the badges are all 
numbered; of which all perſons are deſired to take notice, who 1ntruſt them 
with goods, or have any complaint to make: and the ſame figure as on the 
badges will be affixed on buildings, &c. aſſured by this corporation. 


3. TaBLE of Annual Premiums to be paid for Fire Aſſurances. 


No. 1. Common Aſſurances. Not exceeding 200], at 4s. per ann. 


Any ſum 9 200l. 4 1,000l. at 28. | 
iS not exceeding per cent. bor annum. 
above ( 12.0001. 5 3. 000l. at 28. 6d. 


No. 2. Hazardous Aſſurances. —Not exceeding 2001. at 65. per annum. 


| 200]. 1,000]. at 38.) 

Any ſum ; | 

* e 1,000]. > not excceding 3 2,000l. at 4s. > per cent. per annum. 
2,000]. 3,000. at 5s. 


No. 3. Double Hazardous Aſſurances. Not exceeding 200l. at 10s. pr annum. 


Any ſum 5 aol 


3 1, 000l. at 5s. 
above 1, oool. on,; 


2,000l. at 7s. oak per cent. per annum- 


N. B. Any larger ſums, and ſome of the goods excepted in the preamble, may be 
allured 1 by Ys agreement. | | 


1 Tas corporation is alſo may to allure the life or lives of any perſon 
or r perſons NT es on realonable terms. 


5. Str Bottomry, Clanber 5 Afrcrance, Company, Fire, 18 Policy, 
Antag, I Ils ? 
LOSS. 


L 3 


| 


L O 8 8. 


5 8 a ſhip that is put up at London for Liſbon, and 


inſurance made on the ſame at and from London 
by the floating of ice, or other accident, be ſo much damaged, that the 
repairs may amount to 100]. which the inſurers paid beſore her departure: 
now the queſtion is, if that ſhip ſhould afterwards happen to be Yoft on her 
voyage to Liſbon, whether the aſſurers are to pay only the remaining gool. Or 
the full 1,0001. 2 The anſwer is, if the inſured has charged the aſlurer in the 
account of the 100l. average, with a proportionable premium, then he is 
only liable to the payment of gool. ; but otherwiſe he 1s anſwerable as well 
for the repairs of the ſhip, as for her ſafety till ſhe arrives at Liſbon in a 
condition to be worth 1, 000l.: conſequently he ought to pay that full ſum 
if ſhe be loſt on her ſaid voyage. There are likewiſe ſome examples, 
wherein cuſtom and precedents alone can decide. As for inſtance: in the 
caſe of a Daniſh ſhip, the Little Benjamin, Capt. Carſten Neuſchilling, which, 
on her voyage from Hamburgh for Cadiz, was ſtopped at Dover, before 
any ſettlement or repartition of the charges was made at Hamburgh, neither 
had any declaration been made to the inſurers, that no premium of inſurance 
was intended to be charged to them: yet as it appeared from all former 
accounts ſent by the merchants at Hamburgh in relation to other ſhips 
detained in England, that neither their agents, who diſburſed the money, 
nor. thoſe immediately concerned, did ever charge the inſurers here with 
any premium of inſurance ; this therefore was alone {uſficient to condemn the 
inſurers likewiſe in this cafe to pay the charges of reclaiming, in proportion 
to their ſhares, beſides the full loſs due on the ſhip's being caſt away; and it 


would have been an injuſtice don? to the inſured, had it not been lo ſettled. 
—1 Mag. 159. | 


2. Bxrorsz the concluſion of the late war with France and Spain, TEIN 
was in all policies of inſurance a printed clauſe, whereby, in cale of loſs 
the aſſureds were to abate two pounds per cent.” I apprehend the original 
intention of 1t to have been the ſame as that of ſome foreign ordinances, 
which oblige the aſſureds themſelves to run a certain proportion of the riſque, 


and to ſuffer ſuch a proportion of loſs, with the underwriters, in caſe of 


accidents ; thereby ſecuring the more good faith on the part of the aſſureds: 
—however, notwithſtanding the aforeſaid clauſe, the merchants then thinking 
they had a legal right in this country to ſecure, if they choſe it, whatever ſum 
they were liable to loſe, generally included the ſaid abatement of two per 
cent. (as well as the premium, and half per cent. brokerage for recovering a 
loſs) in the calculation of, or making up the intereſt ; and accordingly inſured 


ſuch a ſum as was ſufficient to receive net, in caſe of loſs, the whole of 


their riſque: therefore, the former cuſtom of abating two per cent. ceaſed 
with the late war, and the ſaid clauſe has ever ſince been omitted.— 


ſometimes 


, for 1,000l. ſhould, 


There is, however, a queſtion relative to another circumſtance, which I have 


—_ 
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| iometimes ſeen agitated with ſome warmth, viz. Whether a proprietor of 
goods inſured, reſiding in a diſtant place, and Se obliged to employ 
a correſpondent to procure inſurance for him, has a right, in making up his 
intereſt, in caſe of loſs, to include the commiſion of two per cent. which he 
mult pay his correſpondent for recovering ſuch loſs ?—Or, whether he ſhould 
not himſelf ſuffer that deduction, on the idea that ſuch commiſſion, is no 
part of the ſum or intereſt originally in riſque, but is only a charge incurred 
Jubſequently to the loſs, and paid for the recovery of it ?—I am of opinion, 
that whatever ſum, upon a juſt calculation, the aſſured is liable to loſe, or 
mult neceſſarily pay in conſequence of a loſs, in order to recover the value 
of his property, he has a juſt and equitable right to inſure, and to be 
indemnified for by the inſurer :—the afore- mentioned abatement of 2 per 
cent. (according to former cuſtom) was to be made ſubſequent to a loſs, and 
upon the recovery, or adjuſtment of it; the cuſtomary brokerage of half per 
cent. is alſo a deduction from the amount of a loſs, and ſubſequent to and for 
the recovery of it; and for the ſame reaſon, that theſe two allowances were 
never objetted to, on being made a part of the intereſt, ſo ought likewiſe 
the ſaid commiſſion of 2 per cent. to be conſidered in the ſame light :—the 
inſurers cannot be injured thereby, ſince they are paid a premwm for it; but 
why ſhould the aſſured be obliged to ſuſtain any loſs, if he chules, by paying 
a premium, to be ſecured from it However, to avoid any altercation on 
this point, it is adviſable, that the inſured cauſe it to be inſerted in the policy, 
that © commiſſions, brokerage, and all other incident charges and deductions 
hall be deemed as part of the zntereſt.” 


3. Ir any ſhip inſured on going to, or coming from the Indies, is not 
heard of in a year and a half after her departure from the port where ſhe 
loaded, we declare that ſhe is, and ſhall be deemed loſt ; and the riſque may 
be recovered, on the aſſureds making a reſignation to the inſurers, and 
giving them the neceſſary ceſſions and procurations.Ordin. of Shain. 
If the inſured receive no news of his ſhip, he may at the expiration of a year 
ſor common voyages, reckoning from the day of the departure, and after tw 
years for thoſe at a great diſtance, make his ceſſion or abandon to the inſurers, 
and demand payment, without being obliged to produce any certificate of the 
loſs—Ordin. of France. When there is no news of a ſhip within any 
certain time, a borrower on bottomry hath no abandonment to make in order 
to be quit of his engagement ; nor can the lender moleſt him, until he can 
prove the ſhip to be arnved.—Clerrac, on the 2. art. c. 18. of the Guidon. 


4. REeMarxs.—In England, there is no expreſs regulation, or time limited, 
for demanding payment, in caſe of no news arriving of a ſhip; but it 15 
cuſtomary for the inſurers to deem her loſt, if not heard of in fx months after 
her departure (or after the time of the laſt intelligence from her) for any part 
of Europe, and in twelve months, if for a greater diſtance. ——So likewiſe a 
perſon (whoſe /ife may be inſured) is by law preſumed to be dead, if not heard 
of in fix years, At London, it is a cuſtom with the inſurance companies 
to 


VC 


to pay in eight days from the adjuſtment of the loſs: the private inſurers pay 
in a month from the time of ſettling che loſs; and both the one, and the 


others, in caſes of ſalvage and reclaims, are always very ready to pay ſome- 


thing on account, or to advance money for carrying on ſuits, either upon the 
reaſonableneſs of the thing, or a tender of proper ſecurity. 


5. SEE Abandonment, Abatement, Accident, Adjuſtment, Average, Bollomry, 
Cadiz, Claim, Concealment, Damage, Dock, End of Voyage or Riſque, Fraud, 
Intelligence, Intereſt, Leghorn, Limitation, Lives, Loſt or not Loſt, Notzuce, 
Payment, Repair, Salvage, Time, Total Loſs, Warranty. 


LOST.O0k NOT L.Q$T: 


1. HESE words, © loſt or not loſt,” are inſerted in our policies of aſſu- 

rance : and, though it happens that at the time the fubſcription is 
made, the ſhip is caſt away, yet the inſurers muſt anſwer : but if the party, 
who cauſed the inſurance to be made, attually ſaw the {hip wrecked, or had 
certain intelligence of it, ſuch ſubſcription will not be obligatory, for-the ſame 
ſhall be accounted a mere fraud :—lo likewiſe if the aſſured, having a rotten. 
veſſel, ſhall inſure upon the ſame more than ſhe is worth, and afterwards 
give orders that, going out of the port, the ſhip ſhould be ſunk or wrecked, 
this will be adjudged fraudulent, and not oblige the inſurers to anſwer.— 


Molloy, b. 2. c. 7. ſ. 5.—N. B. This is /elony by flat. 1 Ann. 4 and 11 Geo. 1. 


2. SEE Barratry, Concealment, Fraud, Intelligence, Loſs, Salvage. 


JFF 


1. I. has been frequently practiſed, when a lottery was on foot, to inſure 
for a certain premium, that a ticket ſhould not be drawn a blank; and 
if it was, that the inſurer ſhould pay for that ticket a ſum agreed on.—If 
neither the inſurer nor the inſured were any way concerned in the manage- 
ment of the lottery, ſo as to give room for a ſuſpicion of colluſion or 
fraudulent dealings, we do not perceive any great harm in this; provided 
moreover that they acted openly, and the advantage and diſadvantage of the 
chance were viſible :—for inſtance ; if five perſons ſhould riſque 100]. each, to 
be determined by one ticket, to which of them the 300l. ſhould belong ; there 
could be no harm for an inſurer to offer any one of them to reſtore to him 
his 1001. if he ſhould be a loſer, provided he paid 821. for the riſque: and 
ſome would rather content themſelves with 418. than be expoſed to the loſs 
of 100l. inſtead of a chance for 821: and it is very plain, that if all five 
paid 821. to the inſurer, he would have 10l.:clear profit without running any 
riſque. Our inſurance-companies in London would doubtleſs have been 
greatly benefited, had they been permitted, in the lottery of 1753, to inſure 
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at a premium of 231. to make good whatever prize a certain number pitched 
on by the inſured ſhould produce; for if every number had been inſured at 
that rate, the inſurers would have gained only a ſixth leſs than the govern- 
ment raiſed by the lottery; and the inſured would have had the ſame chance 
for 231. as others that took tickets at gl. We only remark this by the bye, 
as it is not to be expected that any aſſociation or community of men ſhould 
have the ſame liberty as the legiſlature has, to impoſe a tax or penalty on 


the folly of gaming, for ſo it may with great juſtice be called. —1 Mag. g0, 31. 


2. IN the ſtate-lottery of Amſterdam, 1712, the whole number of tickets 
was 30,000, of which 3, 800 were prizes: John Law (aſterwards controller- 
general of the finances of France) in the public papers propoſed, that if any 
one would give him the numbers of ten tickets, and pay to him 100 9 pale, 
he would inſure them that they ſhould not all come out blanks; or, if they 
did, to repay the poſſeſſor 300 guilders for the 100 guilders ee — 
whereupon the queſtion is aſked, how much the chance was in Law's favour ! 
In order to a general ſolution (by Mr. Thomas Simp/on) put 
a = the whole number of tickets in the lottery : b the number of blanks : n = the 


number of tickets inſured : p = the premium paid for inſuring: q=the ſum to be paid 
if they all come out blanks : then, the number of chances or variations for drawing all 


| 5 a—1 b—2 | 
blanks being = — x X ,&c. to n faQtors, and the whole number of chances or 
Pn 3 | 
33 1 4 A b. Er. b—2, c. 
variations 1s = — X — * , &c. to n factors, it follows, that q x — 
1 2 3 a. a —1, 4— 2, Ke. 
will expreſs the ſum paid, a d medium, in conſideration of the premium received; 


5. — 1. 2. 


ſo that the gain by every inſurance, taken one with another, is =#—q N 
b—3, &c. to n faQtors ED tos 
: which, as both @ and þ are ſuppoſed to repreſent large numbers, 


43, &c. to n factors 


| þ” | 
will be = P- N — very near. Thus, in the caſe propoſed, a being = go, ooo, 
| 2 3 | 
5 = 26,200, thence is the logarithm of qx — (log. q—n x log. a—log. b.) = 2,477121 


a" | 
io 0,0;8820 = 1,888921, to which the number correſponding is 77, 42; which 


ſubſtrafted from 100, leaves 22,58 = the number of guilders gained by Law, upon a 
medium, by every inſurance. 


If it were to be demanded, how much ought, on an equality of chance, to 
have been paid by him, in conſideration of 100 guilders premium, when all 
the tickets inſured ſhould be drawn blanks; 

b* a” | 
Then, ane — b, we have g b x — expreſling the bor required which, 
7 


in the caſe 3 comes out = 38753 and ſo many are the guilders that Law might have 
afforded to pay, when all the ten tickets proved to be blanks, without being a loſer 
by the bargain. 


3. IN 


E ·‚ N 1 — n 6 347 


3. In the ſame manner the advantage or diſadvantage in any other lottery 
may be determined, from the general equation above given: 


a d+1 


But, the equation will be rendered rather more commodious, if — be put =——— 


d 
(that is, if the proportion of the blanks to the prizes be ſuppoſed as d to 1.) whereby 


b . 3 | ; a a” — 
x — becomes =p#—qXx ——-| and Xx X ——- 
P14 a” d +1 6" 4 


From the latter, the following table is calculated, exhibiting at one view, 
what ſum ought, upon an equality of chance, to be repaid for 100l. premium, 
if any given number of tickets (not exceeding ten) ſhould be all drawn blanks. 


N Number of tickets inſured. | 3 
WC. „„ S419 10 


— 


133-3 177,8 236,9 315,8 | 421 [561,3 748 | 997.2 12.9 177,2 

125 156,3 195,8 | 244.1 | 305,2 382,4 476,9 596.1 | 745:3 | 931,4 

120 | 144 | 172,8| 207,4 | 248.9 | 298,6 358,4 430 516 619,3 
| 116,6 136,1| 158,8 | 185,9 | 216,1| 252,1 | 294,3 


343.2 400, | 407,1 
114,3 130,0| 149,3 | 170,6 | 195 222,9 234,4 291,1 | 332,6 | 380,3 
112,5 | 126,5 142,4 | 160,3 | 180,3 | 2028 | 228.3 | 256.6 288,8 | 324,8 
111,1 | 123.5 | 137,3 | 152,4 | 169,4 | 188,2 209,1 | 292,4 | 258,1 | 286,7 
110 | 121 | 133,1|146,4|161 | 177,1| 194,9 | 214,4 | 235,8 | 259,4 
11 | 109,1 | 119 | 129,8| 141,6 | 154,5 | 168,5 | 183.9 200, 4 218,9 | 239 

12 | 108,3 | 117,4 | 127,1 | 137,7 | 149,3 | 161,6 | 175,1 | 189,8 203,5 222,6 
13 | 107,7 | 116 | 124,8 | 134,5 | 144,9| 156 | 168 180,9 194,9 209,9 
14 10%, 1114, 122,9 131,6 141 [151,1 161,9 173,4 183,6 198,9 
15 106,6 113,9 121,4 129,5 138 147,217, 1 167,6 178,7 190,6 
16 106, 2 112,9 | 120 | 127,4 | 133,4 143,9 | 152,9 | 162,4 172,6 183,4 


For an inſtance of the u/e of the above table, 

Suppoſe that a perſon in the London lottery of 1753, wherein there were eleven 
blanks to a prize, ſhould offer to pay 200l. for 100l. received, if in the number of ten 
tickets no one ſhould be drawn a prize :—then, to know his advantage or diſadvantage, we 
are to look for the number of tickets at the head of the table, and for the proportion of 
blanks to a prize in the firſt column to the left hand; anſwering to which the number 239 


S © OO O © 


Number of blanks to a prize. | 


will be found, being the ſum that the inſurer might afford to pay, when all the tickets come 


out blanks, without being a loſer :—ſo that by every 2gg9l. (at a medium) he gains gol. 


clear: hence it will be, as 239]. is to 39l. ſo is 100l. to 161. 6s. the gain per cent. upon 
all the money he receives. 


For a /econd example, 


Let there be now ſuppoſed a lottery, wherein there are only four blanks to a prize, 
and ſuppoſe the premium to be Gol. for inſuring the number of fix tickets, and that the 


ſum to be paid back if they are all drawn blanks, is 200l. Here the ſum to be paid on an 
equality of chance, in conſideration of a premium of 100l. appears to be 3821. 4s. But 


60: 200 : : 100: 333,3, the ſum actually repaid for 100]. in caſe no prize is drawn, this, 
ſubſtracted from 382, 4 leaves 49,1 = the gain on 382,4; and ſo we have 382,4: 49,1 :: 
100 : 12,8, or 121. 16s. the gain per cent. of the inſurer, in the caſe laſt propoſed, 


4. SEE Event, Gaming-Inſurance, Inſurance, Intereſt, Intereſt or no Intereſt, 
Leaves, Wager. 
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1. 1 F goods delivered on ſhipboard are embezzled, all the mariners ought 
to contribute to the ſatis faction of the party who is the ſufferer, by the 
maritime law, and the cauſe is to be tried in the admiralty.— 1 Lill. 368. 


2. StE Barratry, Damage, Embezzlement, Fraud, Leakage, Marilume 
Law, M Ner, . Seamen, Theft, Wages. 


M-ARI1T-1-ME COURT. 


1 "EE maritime courts, or ſuch as have power and juriſdiction to 
determine- all maritime injuries, ariſing upon the ſeas, .or 1n parts 
out of the reach of the common law, are only the court of admzralty, and 
it's courts of appeal. The court of admiralty is held before the lord high 
admiral -of. England, or his deputy, who is called the judge of the court. 
According to Sir Henry Spelman (Gloſs. 19.) and Lambard { Archeion. 41.) 
it was firſt of all erected by King Edward the third. It's proceedings are 
according to the method of the civil law, like thoſe of the eccleſiaſtical 
courts ; upon which account it is uſually held at the ſame place with the 
ſuperior eccleſiaſtical courts, at dottors' commons in London. It is no 
court of record, any more than the ſpiritual courts. From the ſentences of 
the admiralty judge an appeal always lies, in ordinary courſe, to the king in 
chancery, as may be collected from the ſtatute 25 Hen. 8. c. 19. which directs 
the appeal from the archbiſhop's courts to be determined by perſons named 
in the king's commillion, like as in caſe of appeal from the admiral-court.” 
But this is alſo expreſsly declared by Ratute 8 Eliz. c. 5. which enatts, 
that upon appeal made to the chancery, the ſentence definitive of the 
S appointed by common ſhall be final. —g Black. Comm. 68. 


2. SEE. 4 & Admiralty-Court, Appeal, Chamber of Aſſurance. 
Civil Law, Conſul, Law of ONO: Maritime Law. 


MARITIME. 


. 


700 LAW. 


1. HE maritime law is not the law of a particular country; but the 

general law of nations: — non erit alia lex Romæ, aliæ Athenis. 
aliæ nunc, alia poſthac ; ſed et apud omnes gentes et omni tempori, una 
eademque lex obtinebit.” 


2. Sex Prelim. Diſc. 67. Admiralty & Admiraliy-Court, Capture, Chamber 
of Aſſurance, Civil Law, Freght, Law, Law-Merchant, Law of Nations, 
Oleron, Ordinance, Prize, Rhodian Laws, Sea-Laws, Wiſbuy- Laws. 


FF 


1. 1 HAVE already explained, under title, Average, what regard ſhould 

be had to the value of goods on their arrival at the place of dellination, 
compared with the amount of their prime coſt and charges covered by 
inſurance, or their valuation in the policy, in order to eſtimate truly the 
average or proportion which ought to be made good by the inſurer to the 
inſured, when the goods have received damage at ſea. What follows will 
further illuſtrate this matter. 


2. Cast.—A rule having been obtained by the plaintiffs (the inſured) 
for the defendant (the inſurer) to ſhew cauſe why a verdict given for the 
defendant ſhould not be ſet aſide and a new trial had; the court, after hearing 
the matter fully debated by the counſel on both ſides, took time to adviſe :— 
and Lord Mansfield now delivered their reſolution :—he ſaid, this was an 
action brought upon a policy by the plaintifts, for Mr. James Bourdieu, 
upon the goods aboard a ſhip called the Vrow Martha, at and from St. 
Thomas's Iſland to Hamburgh, from the loading at St. Thomas's Ifland till 
the ſhip ſhould arrive and land the goods at Hamburgh: the goods (which 
conliſted of ſugars, coffee, and indigo) were valued at gol. per hogſhead the 
clayed ſugars, and 20l. per hogſhead the Muſcavado ſugars, and the coffee 
and indigo were likewiſe reſpectively valued; the ſugars were warranted 
free from average under gl. per cent. and all other goods free from average 
under gl. per cent. unleſs general, or the ſhip be ſtranded :—in the courſe 
of the voyage the ſea-water got in, and when the ſhip arrived at Hamburgh, 
it appeared that every hogſhead of ſugar was damaged; the damage the 
ſugars had ſuſtained made 1t neceſlary to ſell them immediately, and they 
were accordingly fold; and the difference between the price, which they 
brought by reaſon of the damage, and that which they might have been ſold 
for at Hamburgh, if they had been ſound, was as 20l. os. 8d. per hogſhead 
is to 231. 7s. per hogſhead (i. e. if ſound, they would have been worth 
231. 78. per hogſhead; as damaged, they were only worth 20l. os. 8d. per 
hogſhead).— The defendant paid money into court, by the following rule of 
4 R eſtimating 
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eſtimating the damage : he paid the like proportion of the ſum at which the 
ſugars were valued in the policy, as the price of the damaged ſugars bore to 
ſound ſugars at Hamburgh (the port of delivery): all this was admitted at 
the trial, though perhaps upon an accurate computation, there may be a 
' miſtake of about 17s. upon the money paid in: but no advantage was 
attempted to be taken of this ſlip at the trial ; it was admitted that the money 
paid in was ſufficient, - if the rule by which the defendant eſtimated the loſs 
was right, and the only queſtion at the trial was, © by what meaſure or rule 
the damage (upon all the circumſtances of this caſe) ought to be eſtimated?” 
—To diſtinguiſh this caſe, under it's particular circumſtances, out of any 
general rule, the plaintiff's counſel called Mr. Samuel Chollett, clerk to Mr. 
Bourdieu, who proved that upon the 15th of February (the time of the 
inſurance) ſugars were worth at London and Hamburgh 35l. a hogſhead; 
that the propoſal of a congreſs to be holden, and the expectation of a peace, 
had on a ſudden ſunk the price of ſugars; that before the ſhip arrived at 
Hamburgh, and before he could know that the ſugars had received any 
damage, Mr. Bourdieu had ſent orders, © that the ſugars ſhould be houſed 
at Hamburgh,” and * kept till the price ſhould riſe above gol. per hogſhead; 
that he had many hundred hogſheads of ſugar lying at Amſterdam, to which 
place he ſent the like orders; that, in fact, the congreſs not taking place, 
ſugars roſe 251. per cent. that what he ſold of the ſugars he had at Amſterdam 
brought gol. per hogſhead and upwards; that he might have fold thele 
ſugars at the ſame price, if they had been kept according to his orders; and 
the only reaſon why they were not kept was, becauſe they were rendered 
periſhable from the ſea-water which had got in: therefore, ſaid they, the 
neceſſity of an immediate ſale and the conſequence thereof, ought to be 
computed into the damage.—The ſpecial jury (amongſt whom there were 
many knowing and conſiderable merchants) found the defendant's rule of 
eſtimation to be right, and gave their verdict for him: they underſtood the 
queſtion very well, and knew more of the ſubject of it than any body elſe 
preſent, and formed their judgment from their own notions and experience, 
without much aſſiſtance from any thing that paſſed :—the counſel for the 
plaintiff, in the outſet, chiefly reſted upon the particular circumſtances ol 
this caſe: the counſel for the defendant offered to call witneſſes to prove 
the general uſage of eſtimating the quantity of damage where goods are 
injured :—I was at firſt ſtruck with the argument, © that the immediate 
neceſſity of ſelling in this caſe might be taken into conſideration, as an 
exception to the general rule, and propoſed that the cauſe might be left to 
the jury upon that point: then Mr. Winn, for the defendant, argued, 
that the neceſlity of ſelling, and the conſequence thereof, ought not to 
be regarded;” and what he ſaid had ſo much weight, that it very much 

changed my way of thinking: there was nothing to ſum up; but the jury 
alked whether I would give them any dire&ions : I ſaid, I left it to them, 
„whether the dyference between the /ound and the damaged ſugars at the 
port of delivery, ought to be the rule?” or, © whether the necęſſty of an 
zmmediate ſale (certainly occaſioned by the damage) and the loſs thereby 
| | ſhould 
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ſhould be taken into conſideration?” I told them, though it had ſtruck me 
at firſt, that this caſe might be an exception; yet, what the counſel ſor the 
defendant had ſaid to the contrary ſeemed to have great weight. The 
counſel for the plaintiff, not having replied nor gone into the general 
argument, upon an apprehenſion that my opinion was with them upon the 
particular circumſtances of this caſe, were diſſatisfied with the verdict, and 
ſaid they would try the other cauſe in the paper upon the ſame policy ; but, 
inſtead of that, they have moved for a new trial in this cauſe (which I am 
extremely glad of ) : no fact is diſputed ; the only queſtion is, © whether 
(all the facts being agreed) the jury have eſtimated the damage by a proper 
meaſure? To make the matter more intelligible, I will firſt ſtate the rule 
by which the defendant and jury have gone; and then I will examine 
whether the plaintiff has ſhewn a better: the defendant takes the proportion 


of the difference between found and damaged at the port of delivery, and 


pays the proportion upon the value of the goods ſpecified in the policy, and 
has no regard to the price in money which either the ſound or damaged 
goods bore in the port of delivery; he ſays © the proportion of the difference 
is equally the rule, whether the goods come to a Ning or a falling market :” 
for inſtance, ſuppoſe the value in the policy gol. they are damaged, but 
ſell for 40l. if they had been ſound, they would have ſold for gol. the 
difference 1s a fifth: the inſurer then muſt pay a fifth of the prime coſt, or 
value in the policy (that is 61.)—e conve o,; if they come to a loſing market 
and ſell for 10l. being damaged, but would have ſold for 20l. if found, the 
difference 1s one half; the inſurer muſt pay half the prime coſt or value in 
the policy (that is 15].):—to this rule two objections have been made: 


firſt objection, that it is going by a different meaſure in the caſe of a partial, 


from that which governs in the caſe of a total loſs; for, upon a total loſs, 


the prime coſt or value in the policy muſt be paid: an/wer, the diſtinction 


is founded in the nature of the thing: inſurance is a contract of indemnity 
againſt the perils of the voyage: the inſurer engages ſo far as the amount 
of the prime coſt, or value in the policy, © that the thing ſhall come 


E fafe;” he has nothing to do with the market; he has no concern in any 


profit or loſs which may ariſe to the merchant from the goods; if they 


be totally loſt, he muſt pay the prime coſt, that is, the value of the thing he 


inſured, at the outſet; he has no concern in any ſubſequent value :— 
ſo likewiſe if part of the cargo, capable of a ſeveral and diſtinct valuation at 
the outſet, be totally loſt; as if there had been 100 hogſheads of ſugar, and ten 
happen to be loſt, the inſurer muſt pay the prime coſt of thoſe ten hogſheads, 
without any regard to the price for which the other ninety may be fold: but 
where an entire individual, as one hogſhead, happens to be ſpoiled, no 
meaſure can be taken from the prime coſt to aſcertain the quantity of ſuch 
damage: but if you can fix whether it be a third, fourth or fifth worle, the 
damage 1s fixed to a mathematical certainty : how 1s this to be found out ? 
not by any price at the out/et port, but it muſt be at the port of delivery, 
where the voyage is completed, and the whole damage known: whether 
the price there be high or low, in either caſe it equally ſhews whether the 


damaged 
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damaged goods are a third, or fourth, or fifth worſe than if they came found, 
conſequently, whether the injury ſuſtained be a third, fourth, or fifth of the 
value of the thing; and © as the inſurer pays the whole prime coſt if the 
thing be wholly loſt; ſo, if it be only a third, fourth, or fifth worſe, he pays 
a third, fourth, or fifth of the valug of the goods ſo damaged. "—The /eccond 
objeflion, with which this caſe has been much entangled, is taken from this 
being a valued policy: I am a little at a loſs to apply the arguments drawn 
from thence : it is ſaid, that a valued is a wager policy, like intereſt or no 
intereſt; if ſo, there can be no average lols, and the inſured can only recover 
as for a total, abandoning what is ſaved, becauſe the value ſpecified is 
fiftitious : anſwer, a valued policy 1 is not to be conlidered as a wager policy, 
or like © intereſt or no intereſt :” if it was, it would be void by the act of 19 
Geo. 2. c. 37: the only effect of the valuation is, fixing the amount of the 
prime coſt; jult as if the parties admitted it at the trial: but in every 
argument, and for every other purpoſe, it muſt be taken that the value was 
fixed in ſuch a manner, as that the inſured meant only to have an indemnity: 
if it be under-valued, the merchant himſelf ſtands inſurer of the ſurplus; if 
it be much over-valued, it muſt be done with a bad view, either to gain, 
contrary to the 19th of the late king, or with ſome view to a fraudulent loſs: 
therefore the inſured never can be allowed in a court of juſtice, to plead that 
he has greatly over-valued, or that his intereſt was a trifle only: —it is ſettled, 
that upon valued policies, the merchant need only prove ſome intereſt, to 
take it out of 19 Geo. 2. becauſe the adverſe party has admitted the value; and 
if more was required, the agreed valuation would ſignify nothing:“ but if it 
ſhould come out in proof, that a man had inſured 2,000l. and had intereſt on 
board to the value of a cable only; there never has been, and I believe there 
never will be a determination, that by ſuch an evaſion the act of parliament 
may be defeated :—there are many conveniencies from allowing valued 
policies ; but where they are uſed merely as a cover to a wager, they would 
be conſidered as an evaſion: the effect of the valuation is only fixing con- 
cluſively the prime coſt ; if it be an open policy, the prime coſt muſt be 
broved ; in a valued policy, it is agreed. to argue * that there can be no 
adjuſtment of an average loſs upon a valued policy,” is directly contrary to 
the very terms of the policy itſelf; it is expreſsly ſubject to average, if the lols 
upon ſugars exceed gl. per cent.; if it was not, the conſequence could not be, 
chat every partial loſs muſt thereby become total; but the event, to entitle 
the inſured to recover, would not happen, unleſs there was a total loſs; con- 
ſequently, the plaintiffs in this caſe would not be entitled to recover at all; 
for there is no colour to ſay this was a total loſs, beſides “ the plaintiſis 
have taken to the goods, and ſold them.“ In oppoſition to the meaſure the 
jury have gone by, the plants contend, that they ought to be paid the 
whole value in the policy upon one of two grounds: u, becauſe the 
general rule of eſtimating ſhould be the difference between the price the 
damaged goods ſell for, and the prime coſt, or value in the policy: here, the 
damaged ſold at 20l. os. 8d. per hogſhead, and the underwriter ſhould make 
it up gol. : anſwer, it is impoſſible this ſhould be a rule: it would involve the 
| underwriter | 


underwriter in the riſe or fall of the market: it would ſubjeft him, in ſome 


caſes, to pay vaſtly more than the loſs; in others, it would deprive the inſured 


of any ſatisfaction, though there was a loſs : for inſtance, ſuppoſe the prime 
colt or value in the policy gol. per hogſhead; the ſugars are injured; the 
price of the beſt is 20l. a hogſhead ; the price of the damaged is 19]. 10s. the 
loſs is about a fortieth, and the inſurer would be to pay above a third: 
ſuppoſe they come to a riſing market, and the found ſugars ſell for ol. a 

hogſhead, and the damaged for g5l. the loſs is an eighth, yet the inſurer 
would be to pay nothing. The /econd ground upon which the plaintiffs 
contend that the gol. ſhould be made up, is, that it appears the ſugars 
would have ſold for that price, if the damage from the ſca-water had not 
made an immediate ſale neceſſary : the moment the jury brought in their 
verdict, I was ſatisfied that they did right, in totally diſregarding the particular 


circumſtances of this caſe; and I wrote a memorandum, at Guildhall, in my 


note book * that the verdict ſeemed to be right: as I expected the other 
cauſe would be tried, I thought a good deal of the point, and endeavoured 
to get what aſſiſtance I could by converſing with ſome gentlemen of experience 
in adjuſtments: the point has now been fully argued at the bar; and the 
more I have thought, the more I have heard, upon the ſubject, the more I am 
convinced that the jury did right to pay no regard to theſe circumſtances ! 
« the nature of the contract is, that the goods ſhall come ſafe to the port of 
delivery ; or if they do not, to indemnify the plaintiff to the amount of the 
prime coſt, or value in the policy :” if they arrive, but leſſened in value 
through damages received at ſea, the nature of an indemnity ſpeaks demon- 
ſtrably, that it muſt be by putting the merchant in the ſame condition (relation 
being had to the prime coſt or value in the policy) which he would have been 
in if the goods arrived free from damage; that 1s, © by paying ſuch proportion, 
or aliquot part of the prime coſt, or value in the policy, as correſponds with 
the proportion or aliquot part of the diminution in value occaſioned by the 
damage: the duty accrues upon the {hips arrival and landing her cargo at 
the port of delivery; the inſured has then a right to demand ſatisfattion : the 
adjuſtment never can depend upon future events or ſpeculations: how long 
are they to wait? a week, a month, or a year? in this caſe the price roſe : 
but if the congreſs had taken place, or a peace had been made, the price 
would have fallen: the defendant did not inſure, © that there ſhould be no 
congreſs or peace:“ it is true, Mr. Bourdieu ated upon political ſpeculation, 
and ordered the ſugars to be kept till the price ſhould be gol. or upwards : 
but no private ſcheme or projett of trade of the inſured, can affect the inſurer ; 
he knew nothing of it: the defendant did not undertake that the ſugars 
ſhould bear a price of gol. a hogſhead: if ſpeculative deſtinations of” the 
merchant, and the ſucceſs of ſuch ſpeculations are to be regarded, it would 
introduce the greateſt injuſtice and inconvenience: the underwriter knows 
nothing of them : the orders here were given after the ſigning of the policy : 
but the deciſive anſwer is, that © the underwriter has nothing to do with 
the price; and the right of the und to a ſatisfaction, where goods are 
damaged, ariſes immediately upon their being landed at the port of 
; 48 | delivery!“ 
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delivery.”—We are of opinion that the plaintiffs are not entitled to have the 
price for which the damaged ſugars were ſold, made up gol. per hoglhead : 
and it ſeems to us as plain as any propoſition in Euchd, that the rule by which 
the jury have gone is the right meaſure. —The rule muſt be diſcharged.— 
2 Burr. 1167. May 2d, 1761.—Lew:s v. Rucker. 


3. To illuſtrate the wide difference there is between calculating a general 
average by the inſurers, at the price goods would fetch at the place they 
were hound. to, or when the ſame is made according to the firſt coſt, on 
board, let us for example ſuppoſe, 

That A. has ſhipped oil in flaſks, which with all charges till on board, and the premium 
of inſurance, amounted to 100l. ſter. and according to the * at the place where they 


were to go, would render no more than = = — * - : 8 £ 80 
B. has wine and brandy, which coſt in like manner 100l. and would produce | 120 
C. has almonds, which coſt 1o0l. and would yield — - - $M 160 
D. is owner of the ſhip and freight, and anſwerable for 100]. value of the ſhip, and 

her fitting out, in all = — — - — 8 120 

{ 480 

If of theſe there were obliged to be thrown over-board in the voyage the flaſks of oil 
belonging to KA. - - 5 - — - - =. ©; £80 

The wine and brandy of B. =_ - - - - - q - 120 


Then would there be 200l. to be paid for the general average upon 480l. which is 
41 fl. upon 100l. and is equal | | 
To A. for his value of I 80 — - 


£335 


B. ditto - - 1208 = - « 7 80 
C. ditto + - 160 - . % 66 2 
D. ditto - — 150 GU - © 50 

| 200 


If this ſum was calculated upon the reſpective capital of the coſt, and of the ſhip, with 
the expences of her fitting-out, amounting together to 4ool. only, then every one would 
have go per cent. to pay towards this general average: now ſuppoſing that each of 
theſe A. B. C. D. had made aſſurance to the full upon the colt for 100l. there is no 
doubt when the inſurer of C. ſees that he has contributed towards the average for 160l. 


whereas he has underwrote and received premium for no more than 100l. he will not think 


himſelf liable to bear more than the proportion of 100l. as having nothing to do with the 
further charge that falls upon the goods either by a particular conjundure, or by the 
profit the proprietor makes upon them ; but that he ought to pay 41 51. ſterl. only for the 
ſum underwrote by him as above mentioned. The ſame argument may with equal 
juſtice be made uſe of by A. towards his inſurer, that although he did contribute no 
more towards the average than at the rate of 4131. per cent. upon Sol. being 33 31. yet as 
the inſurer had underwrote and received the premium for 1001. he ought likewiſe to pay 


him without deduction the whole 41 31. which according to the repartition, fell upon the 


100]. he had underwrote for, as having nothing to do with the loſs on the goods. — But 
it is become a cuſtom, that though ſhips or goods are inſured for larger ſums than they 
are afterwards rated at in the general average, yet the inſurers never allow to the inſured 


any more than they are charged with in the ene by which means indeed the 


inſurers 
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3 
ijnſurers in ſuch caſes takd the advantage of the loſs of the inſured : but it ought to be 
conſidered, if the ſhip had been loſt on her voyage, that then the queſtion would not 
have been, whether the goods would have produced leſs or more at the place they were 
bound to; but upon the inſured's bringing ſufficient proofs, that the goods. with the 
premium included. coſt him 10ol. the inſurer would have been obliged to pay the full 
1001. he underwrote, and no leſs : as on the other hand, the inſurer of C. would not be 
anſwerable for more than the 100l. underwrote by him on the goods, which yielded a 


— 


profit at the market price. 


4. Set Prelim. Diſc. 44. Average, Contribulion, General Average, TW 
Fetſon, Valuatton. 


MASQUED SHIP OR PROPERTY. 


ASE.—The Snow Trial, William Jefferys, maſter, was taken up by 


the government of Carolina as a flag of truce, to go to the Havanna, 


with pretence to bring from thence ſome Palatines, lately taken and carried 
in there, on board an Engliſh ſhip, the Lydia, Capt. Abercromby; and by 
this occaſion ſeveral Carolina merchants loaded goods aboard her to a very 
conſiderable value, and directed their friend, Mr. James Crockatt, of London, 
to get 10,000]. inſured on them, and at the ſame time to inform the under- 
writers of every circumſtance of the voyage; viz.—that the cargo conſiſted 
of eighty or ninety negroes, and the reſt manufactures of Great-Britain and 
Germany ; all which was to be regularly cleared out for Providence, where 
the veſſel was to have liberty to call, in her voyage down, for a pilot: 
the aſſured alſo mentioned the probability that one maſter of the Spaniſh 
language might go in the character of captain of the flag, by the aforeſaid 
government, and Jefferys only appear as pilot, though the latter was to ſign 
all bills of loading: and the ſame inſurance was ordered from the Havanna 
to Carolina, as was made to the Havanna. — Mr. Crockatt got the 10, 000l. 
inſured at four private offices, © at and from South-Carolina to the Havanna, 
and at and from thence back to South-Carolina, with liberty to touch at 
Providence, outward and homeward bound, upon any kind of goods, aboard 
the Trial (a flag of truce ſhip) William Jefferys, maſter ;” and at the foot of 
lome of the policies are theſe words, v2z. © warranted a flag of truce for the 
voyage; and in the others (after deſcribing the voyage) © the ſhip being a 
flag of truce for the voyage.” — The Trial ſailed from South-Carolina to the 
iſland of Providence (after the captain had received his credentials from the 

governor, as commander of a flag of truce ſhip) where ſhe arrived, and 

diſpoſed of part of her cargo, and then failed directly towards the Havanna; 

and being arrived near the entrance of the harbour, was /#:zed by a Shan// 

ſhip of war, and carried into the ſaid place; where her loading was con— 

demned and fold, and the ſhip, officers, and ſailors, detained near five 

months; at the expiration of which time, the governor of the Havanna 

permitted them to return, with ſome Engliſh, who had been made priſoners, 
but without the Palatines they went to reclaim ; and the governor gave the 
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captain a protection to ſcreen him in his return from being moleſted by 
men of war or privateers. Mr. Crockatt, on receiving advice of the 
above-mentioned loſs, demanded the money of the inſurers, who thinking 
they had reaſon to deny the payment, fuffered themſelves to be ſued for it; 
and Mr. Crockatt, to ſupport his demand, offered to produce the invoice, 
bill of lading, credential letters, and an affidavit under the ſeal of the province 
of Carolina, atteſting that the goods contained in the invoice were {ſhipped ; 

and witneſſes, who were ready to prove, viva voce, the capture and ſale of 
the goods at the Havanna, the detention of the mariners, and that the ſhip 
returned © as a flag of truce,” with forty-nine Engliſh priſoners to Carolina. 
On the other hand, the underwriters, to invalidate the inſurance, pre- 
tended that this was an zlicit trade, that the ſhip was not a flag of truce, or 
if ſhe was ſo, that the aſſured, by warranting her to be ſo, did in effect engage 
that the goods ſhould be exempt from ſeizure :—that to entitle the plaintiſis 
to a recovery, it was incumbent on them to ſhew the condemnation, and the 
realons of the confiſcations at the Havanna, and many other arguments were 
uſed to ſet aſide the policy: but the jury found a verdict for the plaintiffs. — 
Lex Merc. red. 268. at Guildhall, fitt. aft. Hil. 1745.—#HiU & al. v. Spencer. 


2. Cast.—The Weſterwyck's Arms, Capt. Richard Horner, a Swediſh 
ſhip and commander, was chartered at Hamburgh by Mr. Jacob Baſonquet, 
a merchant there, to ſail for London, and there to take in ſuch goods as he 
or his correſpondent ſhould put aboard her, and carry them to ſuch parts of 
Italy as he ſhould be directed: a large quantity of ſuch goods were loaded 
aboard her, to the value of go or 40,000]. and among the ſhippers the plaintiff 
was one; who took this opportunity of ſending his friends woollens to the 
amount of 1,3671. 12s. 7d. conſigned to one Mr. Anthony Damiani, a merchant. 
at Leghorn, for the uſe of ſeveral perſons 1n Italy, by whoſe orders they were 
ſhipped, though with the circumſtance, that“ the property was not to be 
veſted in them, neither were they to pay for them, ttill the goods were 
arrived and delivered according to the bill of loading ;” and conſequently 
remained the plaintiff's property till the afore-mentioned particulars were 

complied with, which induced him to get 1,000]. inſured on them; and it 
was mentioned in the policy, that the goods were *© warranted to be inſerted 
in the hills of loading, for neutral account :"—this was a cuſtom during the 
war, in order to ſcreen goods from the enemy's ſeizure; and the captains of 
neutral {hips would not fign bills of loading without this inſertion, which was 
Mr. Boehm's motive ſor filing up his accordingly.— The ſhip, in her 
voyage, was taken by a Spaniſh privateer, and carried into Ceuta, a Spaniſh 
port on the coaſt of Barbary ; where the goods were condemned as lawful 
prize, as appears by a copy and tranſlation of the ſentence of condemnation ; 
though the ſhip was ſet at liberty, and the captain, after fruitleſsly ſoliciting 
the releaſe of the cargo at Ceuta, went to Cadiz to reclaim it ; where, not- 
withſtanding he was joined in folicitations by the Swediſh conſul, and both 
aſſerted the honour of the flag, and the neutral property of the merchandile, 
they could prevail nothing towards altering of the ſentence, which ſtood 
confirmed ; 


MASQUED SHIP OR PROFERT T. 957 


confirmed ; though, whilſt this was tranfatting, Mr. Bochm demanded his 
inſurance of the underwriters; who being convinced of the juſtneſs thereef, 
came to the agreement of paying him gol. per cent. and accordingly indorſed 
the policy in the following manner, vzz.—* We, whoſe names are hereunto 
ſubſcribed, do agree to pay unto the aſſured gol. per cent. on our ſeveral 
ſubſcriptions on this policy, in a month from the date hereof ; but in caſe the 
goods are reſtored in ſafety, and are diſcharged according to the tenor of the 
policy, the ſaid gol. per cent. are to be repaid to us by the aſſured, we 
engaging to make good any average or damages that may enſue by the 
detention of the ſaid goods: —ſigned by all the underwriters ——And after- 
wards there was hkewiſe indorſed the following words, vzz.—* Whereas the 
within- mentioned ſhip, Weſterwyck's Arms, Capt. Horner, from London to 
Leghorn, was taken by the Spaniards in July 1746, and forcibly carried into 
Ceuta, where ſhe has been detained with her cargo ever ſince, and, notwith- 
ſtanding all the application and endeavours that have been made ule of by 
the aſſured and his agents for their releaſe, they having hnherto proved 
fruitleſs and without ſucceſs; therefore we the underwriters on this policy, 
do agree to pay Mr. Thomas Boehm, the aſſured, the remaining 48l. per 
cent. in one month from the date hereof, which the ſaid Mr. Tho nas Bochm 
obliges himſelf to refund and pay back again, in cale his ſaid goods ſhould 
hereafter be releaſed, and arrive ſafe at Leghorn, according to the tenor of 
this policy; we engaging ourſelves to make good any average or damage 
that may enſue in this adventure; and the allured promiſes and obhges 
himſelf to continue his utmoſt endeavours, that the ſaid goods may be reſtored 
and diſcharged.” The ' preſent defendant only ſigned the firſt of theſe 
agreements, but never paid the money purſuant thereto, though all the reſt 
of the underwriters ſigned both, and have paid their money long ago: the 
plaintiff proved, that the defendant was acquainted, when he underwrote the 
policy, with the rea/on. for inſerting the words, that the goods ſhould be 
warranted to be inſerted in the bills of lading for neutral account: he alſo 
proved his intereſt, and that“ the goods were his till delivered :” that all 
the underwriters on this ſhip have paid their loſſes, to the aſore- mentioned 
value of between 30 and 40,000]. and that even the defendant himſelf had 
paid one on her: he alſo proved by a perſon, viva voce, who had ſeen the 
ſhip at Cadiz, and heard the captain and Swediſh conſul diſcourſe about the 
ſolicitations for freeing the goods ; which joined to the before-mentioned 
copy of her condemnation, he thought ſufficient proof of the loſs: but the 
defendant, being of a contrary opinion, and not ſatisfied therewith, ſtood a 
trial, when the jury found a verditt for the plaintiff. —Lex Merc. red. 270. 
Mich. 1748.—Boehkm v. Snow. | 


3. Tux following extract from the memoirs of Sir Leonine Fenkins (who 


was judge of the court of admiralty at London) is very intereſting, and will 
greatly elucidate the preſent ſubje& ;— 
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To the Lords Commiſſioners for Prizes. 


Weſtminſter, 17th of Sep. 1666. 
My Lords. 


+ HE St. George, of Hamburgh, was taken between three or four leagues of the Vilie, 

playing in a contrary wind, as the maſter depoſes, her courſe from Hamburgh to 
Rouen: being brought into Harwich, I do not find that any of her company was examined; 
which is an omiſſion your lordſhips, I doubt not, will think worth preventing for the future. 
The maſter, who alone is come up hither, I have cauled to be examined: he ſwears that 
the ſhip and lading do entirely belong to Hamburgh, that his ſhip has not been in Holland 
theſe nine years; that his papers are all true, and his company all free: his ſea-bricf 
makes likewiſe nine burghers of Hamburgh to be owners of this ſhip ; and I find her upon 
the firſt liſt which that city gave in to his majeſty, upon occaſion of this war. The bills 
of lading found on board are thirty-five in all, and there are atteſtations of the oaths which 
the reſpective proprietors have made before their magiſtrates, correſponding exattly with 
the ſeveral particulars in the bills of ladirg, which atteſtations are of more weight and 
credit, in that they were obtained before the ſetting out of this ſhip. The cargo 1s lead, 
wool, ſteel, wire, and copper ware; and they are not only Hamburghers (as the maſter it 
ſcems apprehended) that are the laders of the ſhip, but there are others of Breſlaw, Bremen, 
Antwerp, and Dantzick, that are made, in the atteſtations, proprietors of leveral parcels of 
this lading. Upon occaſion of theſe atteſtations I ſhall crave leave to offer unto your 
lordſhips what has fallen not long. ſince under my obſervation. —Theſe Hamburghers (as 
there are ſome) who favour the Engliſh trade, make no difficulty (in order to obtain the 
atteſtations in common form) to ſwear that thoſe very goods, which Engliſimen do buy in 
Hamburgh, with their own money, and which are to be delivered here in England, upon 
the proper and ſole account of Engliſhmen, as ſoon as they come to ſafe port, do belong to 
the laders, i. e. Hamburghers ; and that no other perſon can or ought to pretend to any 
intereſt in them. The way that they ſalve this caſe of conſcience (as I have ſeen them 
explain themſelves in their letters) is, © by taking the riſque of the goods upon themſelves 
zphile the goods are at fea, and in danger of the enemy ; and for fo doing, they have fo 
much per cent. ;” yet this riſque of theirs is ſo limited, that as it reſpects no other danger of 
the ſca, but that from the enemies of this crown, ſo they are bound to no more but to ule 
their utmoſt endeavours and intereſt to make out a claim; the 4% being the Englifhman'; 
if the ſentence ſhould, by violent and exorbitant proceedings, go againſt the Hamburgher, 
It is not improbable, but that the Dutch and French have likewiſe ſuch friends at 
Hamburgh, as will lend them their names, and their conſciences too, upon the like terms: but 
the ſure way to obviate the fraud of ſuch mental reſervations and equivocations (for againſt 
dowaright perjury there 1s no fence, as long as oaths are, and there muſt be ſomething or 
other, deciſive in judgment) would be, as I do, with all ſubmiſſion poſhble to your 
lordſhips, conceive, that the ſenate would pleaſe to order all deponents to be interrogated 
in ſuch a form, as the king's prottor ſhall ſend hence to the deputies for taking theſe oaths ; 
or elſe that ſuch laders, as deſire a benefit here from atteſtations, ſhould ſatisfy his majeſty's 
miniſters in that town touching their reſpeQive properties: —yet I mult not deny that this 
amounts to little more than what is already done, if I be truly informed by the ſecretary 
of the Hamburgh agent; for, letting him know that I defired to learn from his maſters. 
what the ſolemnity and circumſpection was which the deputies uſe at Hamburgh belore 
they grant their atteſtation under ſeal; he writes unto me that © every man that obtains 
that atteſtation ſwears explicitly, that none in enmity with the king of Great-Britain has any 
intereſt in the goods touching which he makes oath.”—Among the laders, my lords, 1 
found two names which I gueſſed to be French, and the ſecretary who ſolicits this buſinets 
could not but acknowledge the perſons (Du Pris and Heron) to be Frenchmen born; 
| but 


R „ 8 r N 2 


359 


but the falvo that he and his ſhipper gave me upon oath is, that Du Price had lived in 
Hamburgh with his wiſe and family for above thele twenty years; and that the other had 
lived there likewiſe theſe eight years: which regularly is ſufficient in law to excuſe him 
as I humbly conceive, from being ſubjetted to the ſame repriſals with the reſt of his 
countrymen : the Hamburghers at leaſt do conceive fo, for this ſhipper ſwears, that he 
refuſed taking in Heron's goods, till the ſenate ſent a public officer to let him know, that 
he was to trade ſor him as freely as for any burgher of their city. If this be true, it is a 
ſtrong preſumption that the reſt of the laders are, as their atteſtations ſpeak them to be, 


in bona you 
[-am,. &. ; 
L. Jenkins. 


4. Remarks. In time of war, nothing 1s more common than the maſquing 
of ſhips, and their cargoes, as well on the part of enemies, as on that of the 
ſubjects of neutral powers: and the 6. art. of tit. 9. b. g. of the Ordin. of 
France of 1681, has thoſe maſquings in view, where it ſays, © the veſlels and 
their cargoes, in which no charter-parties, bills of lading, or invoices are 
found, ſhall be good prize: deeming, in ſuch caſe, the deſtination of the 
{hip and cargo. evidently diſguiſed, from whence it is neceſlarily preſumed 
that the whole belongs to, or 1s for account of, the enemy.—There is a ſimilar 
regulation in the 8th article of the Ordzn. of Spain of 1718 :—and as well by 
the Ordin. of France of the 5th of Sept. 1708, as later regulations, and indeed 
the general law of nations, © every vellel taken, whoſe papers ſhould have been 
thrown overboard, is, together with her cargo, to be adjudged good prize.” — 
Inſtances have occurred, during the preſent war, of maſters of neutral ſhips, 
when viſited by cruiſers of the belligerent powers, pretending, nay /wearing 
they had accidentally dropped their papers into the ſea, in going on board the 
cruiſer; in conſequence whereof their ſhips and cargoes have been taken and 
confiſcated ; and total loſſes paid on them by our inſurers: as was the caſe of 
the {hip and cargo, the Giovanna, Capt. Zane, from Trieſte, conſigned to Meſſrs. 
Wombwell, in London, in Sept. 1778, on which I was myſelf an inſurer, and 
which was taken and carried into Almeria, there condemned, and the 
ſentence confirmed on appeal to the court of France. Prudent merchants 
and underwriters will perceive from hence, as well as from the preceding 
memorial of Sir Leonine Jenkins, the dangers to which they are expoſed in 
time of war, by concerning themſelves with numbers of people, and in ſhips 
whereof they know not all the czrcumſtances ;—beſides that every one ſhould 
avoid all ſuch cloaked dealings, whereby the ſtate in which he lives W be 

expoſed to ſuffer more than he in private can get by them. 


5. SEE Claim, Concealment, Document, PAD Fraud, Freedom of Nawiga- 


tion, Inſured, Law of Nations, M ues Neutral Ship or Property, Paſſhort, 
e War. 


3 


1. S the whole charge of the veſſel and loading are commuted to the 
| maſter, the owners ſhould be very careful who they admit to be 


commander 
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commander of their ſhip; and he ought to be a perſon of honeſty, as well 
as ability and experience: the law looks upon him as an officer, who muſt 
give an account for whatever he has under his care, and on failure to render 
ſatis faction; therefore, if any misfortune happens by the negligence, wil- 


fulneſs, or ignorance, of himſelf or his mariners, he muſt be anſwerable for 


it. As ſoon as goods and merchandiſe are laden aboard the ſhip, whether 
ſhe be riding in port, haven, or any other part of the ſeas, he that is maſter 
is chargeable therewith; and, if the ſame be there loſt or purloined, or 
ſuſtain any damage, either in the haven or port before, or upon the ſeas 
after ſhe is in her voyage, he muſt anſwer the damage; for the very lading 
of the goods on board the ſhip doth ſubject the maſter to anſwer the ſame.— 
Hob. Reh. 11.—Molloy, 197. 


2. Ir a merchant lades goods aboard a ſhip, to be tranſported at a 
reaſonable reward of freight to be paid to the owners, and in the night time, 
while the ſhip rides in the Thames, notwithſtanding a competent number of 
men are left on board for the guard of the ſhip and goods, yet ſeveral 
perſons, under pretence of impreſſing feamen, ſeize on the men aboard and 
take away the goods, an action will he againſt the owners, and the owners 
pay the maſter; ſo that the money of the merchant is but handed over by 
them to the maſter: adjudged and faid, that though by the admiral law, 


the maſter is not chargeable for a fatal damage, as in the caſe of pirates, 


ſtorm, &c. where there is no negligence in him; yet becauſe this {hip was 


within the body of the county, this attion muſt not be meafured by the 


rules of that law.—1 Vent. 190, 233; 1 Mod. 85; 3 Lev. 259. Holt, C. J. 
ſaid, the maſter is chargeable in reſpect of his wages, and the proprietors in 
reſpect of the freight: Molloy, 209, 210.: and © he muſt ſee forth-coming 
all that is delivered to him, let what will happen by fire, thieves, &c. the act 
of God or any enemy, perils and ungern the /ea, only excepted.” —The 
maſter is more particularly anſwerable for misfortunes which happen through 
the negligence, wilfulneſs, or ignorance of himſelf or his mariners —Raym. 


220; 2 Keb. 866; 3 Keb. 72, 112, 132, 135. 


3. Ir a maſter of a ſhip lets out his ſhip to freight, and then receives 


his compliment, and afterwards takes in goods without leave of the freighter, 


and a ſtorm ariſes at ſea, and part of the freighters goods are caſt over- 
board, the remaining goods are not ſubject to the average, but the maſter 
muſt make good the loſs out of his own purſe.—Molloy, b. 2. e. 6. ſ. 15. cites 


Exotius Introd. Jur. Holl. 329. Vinzus S Feckius Comm. 


4. 17 a ſhip be inſured under captainT. 8. the part-owners may change the 
captain without notice to the inſurers: quere lamen ; for it - might be that 
the confidence and knowledge of the captain, might be an n encouragement 
to the inſurers, —Per Holt. 12 Mod. 3²⁵ Anon. © 
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b 5. CASE. Action againſt A. and B. part-owners of a ſhip, for that he put 
| goods on board, and the defendants undertook to carry them ſafely for hire : 
but yet were ſo negligent, that the goods were ſpoiled : upon not guilty 
pleaded, in evidence it appeared, that C. and D. were alſo part-owners, and 
that the ſhip was under the care of a maſter, to whom the goods were 
delivered; and this being found ſpecially, it was argued pro quer. that 
the action is grounded on the wrong, and may be againſt al{ or any of 
the proprietors.— There was allo another doubt ſtarted, and that was, 
whether the owners were liable, when in truth they did not undertake ; but 
in fact the maſter ſuper ſe ſuſcepit P—Eyre juſtice, held, there was no 
difference between a land carrier and a water carrier, and that the maſter of 
a ſhip was no more than a ſervant to the owners in the eye of the law; and 
that the power he has of hypothecation, &Cc. is by the civil law: et per 
Holt, C. J. the owners are liable in reſpett of the freight, and as employing 
the maſter ; for whoever employs another 1s anſwerable for him, and under- 
takes for his care to all that make uſe of him': 2dly, the court held, that all 
the owners were liable; for they are charged in point of contract as 
employers, and are all equally entitled to the freight : either maſter or owner 
may bring an action for the freight; but if the owners bring the action they 
muſt all join, ergo they muſt all be joined; as the freight belongs to all, 
ſo all are equally undertaking; and a breach of truſt in one, is a breach of 
truſt in all: as where two make one officer, the act of one is the act of the 
other: gdly, the court held this was not an action “ ex delicto, but © ex 
quaſi contractu;“ and it was not the contract of one, but all; that there was 
no other tort but a breach of truſt ; therefore the court gave judgment for 


the defendant, becauſe all the owners were not joined. —Sal}. 440. Mich. 
1 Will. rn ne v. N 
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6. Cars Holt C. 4. ſaid, inn keepers, carriers, hoymen, and maſters 
of ſhips, receive a reward, which is the reaſon why they are bound to keep 
ſafely, and anſwer all neglects of thoſe that act under them, and fo they would 
be, though they ſhould expreſsly caution againſt it: and this caſe is within 
the ſame reaſon with "thoſe caſes that make men reſponſible ſor negligent 
keeping, vi. that if they could not be charged without alligning a particular 
neglect, they might cheat any man living, and it would not be m his power 
to prove it. It is a hard thing to charge à carrier; but if he ſhould not be 
charged, he might keep a correſpondence with thieves, and cheat the owner 
of his goods, und he ſhould never be able to prove it: it would be hard in 
this caſe to put the plaintiff to prove 4 particular negle& among ſuch a 
multitude of under officer. Maſters and mariners are anſwerable for 
goods loſt by their neglett. A maſter may reimburſe himſelf out of the 
mariners wages for a loſs happening by their negligence. In the caſe of 
Mors and Slice, 1 Pent. 190, 238. it was athudged, that “ the maſter of a 
ſhip was liable for the goods of which the ſhip was robbed in the river © and 
the reaſons given Were, Ist, beeauſe he was: «.f officer known; 2dly, becauſe 
he received his falary Out of that which was paid for the men —Salk. 18. 
Lan x 12 ha „g Ray. 60. Lane v. Cotton. 
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7. Cast. Where a man carrying goods is of a public employment, as a 
carrier, hoyman, &c. he muſt anſwer for all events, excepting the acts of 
God, and the enemies of the king; and this 1s a political eſtabliſhment, for 
the ſafety of all perſons concerned, and whole affairs neceſſitate them to 
intruſt ſuch carriers: for by this means all private combinations between 
them and highwaymen and other robbers, are prevented, which cannot 
eaſily be diſcovered. —Rep. Temp. Holt, 131. Trin. 2. Ann.—Coggs v. 
Bernard. 


8. By Stat. 22 and 23 Car. 2. c. 11. ſ. 2.— Where any goods ſhall be 
laden on board any Engliſh ſhip of the burthen of two hundred tons or 
upwards, and mounted with ſixteen guns or more; if the commander ſhall 
yield up the goods to.any Turkiſh ſhips, or to any pirates or ſea rovers, 
without fighting, he ſhall, upon proof thereof made in the court of admiralty, 
be incapable of taking charge of any Engliſh ſhip as commander ; and if he 
ſhall thereafter take upon him to command any Engliſh ſhip, he ſhall ſuffer 
impriſonment by warrant from the ſaid court during ſix months for every 
offence; and in caſe the. perſons taking the ſaid goods ſhall releaſe the ſhip, 
or pay unto the maſter any money or goods for freight or other reward, the 
ſaid goods or money, or the value thereof, as alſo the maſter's part of ſuch 


ſhip ſo releaſed, ſhall be liable to repair the perſons whoſe goods were taken 


by action in the court of admiralty; and in caſe the commander's part of the 
ſhip, together with ſuch money and goods, ſhall not be ſufficient to repair all 
the damages ſuſtained, the reparations recovered on the maſter's part of 
the ſhip ſhall be divided pro rata amongſt the perſons proſecuting and proving 
their damages, and the perſons, damaged ſhall have their action againſt the 
maſter for the remainder.——S. 3. No maſter. of any Engliſh ſhip, being 
at ſea, and having diſcovered any mp to be a Turkiſh ſhip, pirate, or ſea 
rover, {hall depart out of his ſhip.—S. 4. If the maſter of any Engliſh 
ſhip, though not of the burden of 200 tons, or mounted with ſixteen guns, 


| ſhall yield his ſhip unto; any Turkiſh ſhip, pirate, or ſea rover (not having 


at leaſt his double number of guns) without fighting, ſuch maſter ſhall be 
liable to all the penalties in this a&t.——S. 7. If the mariners or inferior 
officers of any Engliſh ſhip, laden with goods, ſhall decline or refuſe to fight 
and defend the , ſhip, when they ſhall be thereunto commanded by the 
maſter, or ſhall utter any words. to. diſcourage. the other mariners from 
defending the ſhip, every mariner, who {hall be found guilty of declining or 
refuling as aforeſaid, ſhall loſe all his wages due to him, together with ſuch 
goods as he hath: in his ſhip, and ſuffer impriſonment not exceeding fix 
months” and ſhall during ſuch, time be Kent: to hard labour for his 
maintenance. | | | 1 4g. | 
2 5 { 5 8 5 ; | . 10 
9. Tux maſter who aa have inſurance e wh: on 8 8 in go 
veſſel, ſhall, in caſe of loſs, be obliged to prove the buying of them, and 
produce a bill of lading ſigned, by, the purſer or mate. A maſter, who ſhall 
be convicted of having delivered up his ſhip to enemies, or to have cauſed 


10. THz 


her e to be loſt, ſhall be punpſbed with death —Ordin, of France. | 


| 
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10. Tux captain or maſter that ſhall load goods in his ſhip, for his own 
account, or by commiſſion, and ſhall get them inſured, ſhall be obliged to 
leave in the power of a perſon of the inſurer's allowing, a bill of loading, 
and invoice, and account of them, and their value, ſigned by the pilot, or 
mate of the ſame {hip ; under penalty of the infurance being vacated, in caſe 
of misfortune. Whereas experience has demonſtrated, that ſome captains, 
or maſters of ſhips (by reaſon of being inſured, or for not having a concern 
in them) ſeeing ſome other {hip at a diſtance, without encountering it, or 
making reſiſtance, or knowing whether ſhe 1s a friend or enemy, failing in 
their obligation, have forſaken them, and ow themſelves aſhore, to the 
great prejudice of the concerned in them, and their cargoes; it is ordained,, 
that in ſuch caſes the inſurances that ſhall be made upon the hulls of ſuch 
ſhips and their furniture ſo abandoned, without being really taken, be void: 
though without underſtanding hereby, that thoſe who ſhall be aſſurers of the 
goods, remain free; on the contrary they ought to pay the ſums inſured upon 
the ſaid goods, in regard that the owners of them had no ſhare in the 
negligence and fault of the captain and his crew.—Ordzn. of Bulb. 


11. MasSTERS are forbid to 6b the night from on board their ſhine, 
without neceſſity —Oram. of the Ken owns. | 


12. ALL maſters of ſhips and "Wo ſhall be ahband to jook well after, 
and take due care of ſhip and cargo; and in caſe the ſame ſhould run any 


riſque, or ſuffer any damage by their fault, negligence, ignorance, connivance, 
or means, they ſhall be bound to make the ſame good Oy din. of Antw. 


13. Sez Prelim. D fc. 37. 38, 40, 50, 54, 79. . Accident, 
Barratry, Bottlomry, Claim, Condemnation, Confiſcation, Contraband, Contri- 


button, Convoy, Copenhagen, Cordage, Damage, Deuiation, Document, Embez- 


zlement, oxi Sg, Fraud, Freedom mY x Mei nag ea ng e 


War. - 
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fox Protim Diſc 28. 9 of Policy Vobage! or - Rifrue, Broker Concei- 
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en 110 18 * 45 5 r TY * . 
\A SFr. Crilp eie at the Well-Indies, ſont a letter to Mr. Bates to 
' inſure goods on che Mary Galley, of St. Chriſtopher's, Capt. A. Hill, 
een at London: Bates carried the letter to Stubbs, who writ policies, 
and he, by miſtake, made the aſſurance on the Mary, Capt. Hazlewood: this 
ne ns made was ſubſcribed by the defendant; the Mary Galley was loſt, 
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and then Stubbs applied to the inſurers w conſent to alter the policy, to 
which they agreed, and the miſtake was mended. It was objected at the 
trial, that the Mary was a ſtouter ſhip than the Mary Galley, and that the 
inſurers ought to have an increaſe of premium for the alteration :;—but it was 
held by Holt, chief juſtice, that de action will lay, and that the miſtake 
might be ſet right, and that Stubbs was a good witneſs; and he cited this caſe 
which happened when Pemberton was chief juſtice : an inſurance was made 
from Archangel to the Downs, and from the Downs to Leghorn; but there 
was a parol agreement at the ſame time, that the policy ſhould not commence 
till the ſhip came to ſuch a place; it was held the parol agreement ſhould 


not avoid the writing.—2 Salk. 444- at Guildhall, Dec. 3, 1703.—Bates v. 
Graham & al. 


2. Cast:—The plaintiff inſured a ſhip, at and from London to Oftend, 
from thence to Rotterdam, from thence to the Canaries, warranted an Oſtend 
ſhip; which ſhip was afterward taken :—the bill was brought to have the 
policy rectified; for that the intention of the parties was miſtaken therein; 
which was that the warranty ſhould not have been ſo general, viz. ſhould take 
place from Oſtend only, not from London: and though courts of law will in 
the caſes of policies by the uſage of merchants admit parol evidence, yet not 
ſo as to rectify a miſtake on parol evidence, as this court will; as by his 
lordſhip in the caſe of King-Street, St. Margaret's, and in Motteux v. London- 
Aſſurance-Company, December 1739, where the queſtion was, whether the 
ſhip was to be inſured in port, or in the voyage to London, having been loſt 
in port? The evidence here was the depoſition of Knox, who tranſacted on 
che part of the company, that the plaintiff applied to him to inſure the ſhip; 
and that he believed that the plaintiff told him, ſhe was or had been an 
Engliſh ſhip, and might ſay ſomething concerning the manner or intent of 
making her an Oſtend ſhip; but that his anſwer was, that he would not 
enter into the manner, but that if the Plaintiff would warrant her to be an 
Oftend. ſhip, he would inſure: and that on theſe terms and no other the 
agreement was made: —there was the evidence of another perſon, who varied 
from Knox; but it was ſaid, the circumſtances ſpoke ſtronger than any 
evidence, that the intent was, that fke dheuld be an Oſtend ſhip a at the time 
of leaving Oſtend, ſhe being then in London, and could not be an Oſtend 
ſhip, without going tö Oſtend; for Which proof was read that it was 
neceſſary ſhe ſhould be regiſtered uch was the imagination of the parties, 
and it is abſurd to ſuppoſe, the plaintiff would warrant her to be ſo, when he 
knew ſhe was not: although in general, inſurances are proper to be tried at 
law, yet not always o; this couft ſending to law under particular directions: 
the plaintiff's equity is, that this policy, which at law muſt ſtand on its own 
foundation, is not agreeable to tlle intent of the parties) .-and-a miſtake is a 
proſeſt head of equity; which cannot! be provetl hut by the perſons contract- 
ing ; mor can the plaintiff make; aſe. of, his material: evidence at law: —that 
this court will interpeſe in ſuch chſes, appears from Callauay v. Ward, 1728, 
which: was a bill againſt the inſurers of The Wan Fire - Office; here the 


plaintiff 


3 


1 r 4. 365 


plaintiff had the leaſe of a houſe inſured; and, before it's expiration, entered 
into an agreement for a new leaſe: but before execution, though after 
expiration of the leaſe, the houſe was burned: upon application for payment, 
as within the policy, on the foot of this harol agreement, the office denied it, 
for that at the time of burning it was not the plaintiff's houſe: Lord King 
determined for the plaintiff, upon the ground of conſidering that as done, 
which ought to be done: yet that was as little favourable ſor the interpoſition 
of the court as could be, and the Houſe of Lords was of the ſame opinion. 
As to the objection, that this is an illegal trade, and therefore the plaintiff, 
party to an zꝛdlicit contract, is not entitled to recover; that argument cannot 
lie in the mouth of the defendants, who were acquainted with it, and ought 
to pay the loſs: this, though a trading to an enemy's port in time of war, is 
not an illicit correſpondence ; the caſe of D'Oliphunt v. South-Sea Company, 


and the caſe of Sir Robert Nightingale, anſwering that objection : and though 


the law prohibits the importation . of enemy's goods, it prohibits not the 
carrying the growth of this country, unleſs proviſions, to enemies. Lord 
Chancellor: no doubt, but this court has juriſdiction to relieve in reſpect of 
a plain miſtake in contracts in writing, as well as againſt frauds in contracts: 
ſo that if reduced into writing contrary to the intent of the parties, on proper 
proof that would be rectified : but the plaintiff comes to do this in the harſheſt 
cale that can happen ; of a policy, after the event and loſs happened, to vary 
the contract ſo as to turn the loſs on that inſurer, who otherwile, it is admitted, 
cannot be charged: however, if the caſe is ſo ſtrong as to require it, the 
court ought to do it: the fir/t gueſtzon is, whether it ſufficiently appears to 
the court, that this policy, which is a contract in writing, has been framed 
contrary to the intent and real agreement ?—/econdly, ſuppoling it ſo, whether 
this 1s ſuch a caſe, under the circumſtances of it, and nature of the trade, as 


that the court ought to interpoſe and relieve ?—as to the firſt, it is certain, 
that to come at that, there ought to be the ſtrongeſt proof poſſible ; for the 


agreement is twice reduced into writing in the ſame words, and muſt have 


the ſame conſtruttion ; and yet the plaintiff ſeeks, contrary to both theſe, to 


vary them; and that in a cale where the witneſſes on the part of the plaintiff 
vary {rom each other: the ſingle depoſition, upon which it depends is very 
uncertain ; and imports, that they relied on the plaintift's warranty ; 
leaving the tranſaction, either precedent or ſubſequent, relating to the 
manner of making her an Oſtend ſhip, to himſelf :—then as to the circum- 
ſtances, during the whole voyage, ſhe certainly was to be an Offend ſhip: 
and if the intent of the parties was, as the plaintiff ſays, there ſhould be 
ſome proof of that: the witneſſes do not ſay it was neceſſary the ſhip 
ſhould go to Oſtend, but that ſhe ſhould be regiſtered: if ſhe was not an 
Oſtend ſhip at the ſailing from London, ſhe might be taken by an Engliſh 
privateer, becauſe the end of her voyage was an enemy's port, and the 
cuſtom-houſe books not concluſive to the captors, who may ſhew that 
the voyage was to the Canaries, notwithſtanding a different entry there : 

the plaintiff's miſtaking the law of Oſtend will not be a ground to vary the 
agreement; for if the other ſide knew of it, it is nothing to them, nor 
turns the Joſs on them ; and there is no colour that they knew of it, or even 
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that the plaintiff thought it was ſo: but in what caſe, on this uncertain 
proof, am I to turn the loſs on the defendant ? in a caſe wherein they would 
have no conſideration, as the premium might be recovered againſt them; 
for it is laid down, that © if the ſhip was never brought within the terms of 
the inſurance, ſo that the inſurer never runs any riſque, the premium mult be 
returned in an action by the aſſured :” in which caſe the aſſured never would 
have brought a bill to rectify, but would have taken it on the foot of the 
policy, Another point has been argued, which I will ſpeak to, although 
I ſhall not go on it in my determination: it is certainly a general rule, that 
a plaintiff muſt come into equity with clean hands; and ſeveral caſes at 
common law and in equity have gone upon this, that © if the contract relates 
to an illicit ſubject, the court will not ſo encourage the action as to give a 


remedy:“ therefore on an action to recover back money taken by way of 


bribe to a cuſtom-houfe officer, or on a corrupt agreement, the court ſays, 
it will not lie, as the plaintiff was a party thereto: nor is it any anſwer, that 
the defendant knew of this egatily ; for that anſwer would ſerve in all theſe 
caſes; and therefore the court will ſtand indifferent : but one exception 
occurs in theſe caſes, and in which equity differs from the common law; for 
generally the rule is the fame, only equity adheres a little ſtricter to it; and 
that is, the caſe of uſury, in which equity ſuffers the party to the illicit 
contract to have relief: but that depends on a diſtinct reaſon; that whoever 
brings a bill in the caſe of uſury, muſt ſubmit to pay principal and intereſt 
due, on which the court lays hold and will relieve; with this further reaſon, 
this court conſiders ufurious contracts in ſomewhat a different light from 


what the law does; which conſiders them upon the foot of the ſtatutes : but 


this court as a fraud, and advantage taken on neceſſitous perſons :—now to 
apply this; I am not ſatisfied with the anfwer given to the objection of it's 
being illicit, ariſing from the ca/e of the South-Sea Company, for that was 
not a trading contrary to the law of this country, but contrary to the 
agreement with the company; which is different from a contract contrary to 
the general law of this country, whether ſtatute, common, or maritime law : 
fo, of Sir Robert Nightingale's caſe ; which was but a plea in the Exchequer, 
and but the private right of the company, being contrary only to their ſtatutes, 
not to the general law of the land; for in ſuch caſes no remedy could be in 
law or equity: © no determination has been, that zn/urance on enemies ſhips 
during the war is unlawful: it might be going too far to ſay, all trading with 
enemies is unlawful; for that general doctrine would go a great way, even 
where only Engliſh goods are exported, and none of the enemies imported, 
which may be very beneficial: I do not go on a foundation of that kind : and 
there have been ſeveral inſurances of this ſort during the war, which a determi- 
nation upon that point might hurt:” to ſay remedy could be in law or equity, 
it muſt be very clearly ſo, and not by any ftrain : as to the caſe of © in/urance 
on woot tranſported to France, I never doubted but that was an unlawful 
contract;“ and therefore if a caſe came before me, when I was chief juſtice, 
both ſides knowing it, and a ſeizure for that by the cuſtom-houſe officer, 
I ſhould have held it an illicit inſurance and contrat :—but upon the firſt 
point there is no evidence to vary the contract, from the written words; 

therefore 
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therefore the bill muſt be diſmiſſed, but without coſts; for it appears to be 
a loſs by a capture not within the 2ntent of the parties. —1 Ve/ey's Caſcs, 31.— 
Nov. 14. 1749.—Llenhle v. Roy. Exch. Al,. Comp. 


3. SEE P relim. Diſc. 28, 83. Alteration of Policy Voyage or Riſque, 
Commencement, Concealment, Enemy, 1legaltty, Intendment, Maſqued Ship or 
Property, Neutral Ship or Property, Parol Agreement, Payment, Property, 
Wool. 


W U ͤ m 


1. ASE. — The ſhip Succeſs was inſured at and from Leghorn to the 

port of London, and © till there moored 24 hours in good ſafety ;” 
ſhe arrived the 8th of July at Freſh Wharf, and moored, but was the ſame 
day ſerved with an order to go back to the Hope to perform a fourteen days 
quarantine : the men upon this deſerted her, and on the 12th the captain 
applied to be excuſed going back, which petition was adjourned to the 28th, 
when the regency ordered her back; and on the goth ſhe went back, 
performed the quarantine, and then ſent up for orders to air the goods : but 
before ſhe returned the ſhip was burnt on the 23d of Auguſt i and now the 
queſtion was, whether the inſurer was liable? For the defendant it was 
inſiſted, that the ſhip arriving and being moored on the 8th of July, and 
remaining ſo till the goth, here was a performance of what he had undertaken, 
and his riſque ought not to be extended to ſo long a time as the 8th of July, 
and the burning, the 23d of Auguſt; —But it was ruled that though the ſhip 
was ſo long at her moorings, yet ſhe could not be ſaid to be there in good 
ſaſety, which muſt mean the opportunity of unloading and diſcharging ; 
whereas here ſhe was arreſted within the 24 hours ; and the hands being 
deſerted, and the regency taking time to conſider the petition, there was no 
default in the maſter or owners; and it was proved that till the fourteen 
days were expired, there could be no application to air the goods: wherefore 
the jury found for the plaintift.—Stran. 1243. 19 Geo. 2.—Waples v. Eames; 


2. SEE Cutting, End of Voyage or Riſque, Intendment, Quarantine. 
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1 F the Engliſh men of war, privateers, or letters of marque ſhips, ſhall 


take prizes from any nation with whom they ſhall be at war, they ſhall 
have liberty to bring and diſpoſe of the ſame in any of the emperor's 
dominions, without any duty or charge whatſoever. —Treaty with Moroc. 1751. 


2. Ste Algiers, Barbary, Prize, Treaty, 
N . 


SeE Deviation, Privateer. 
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1, HE infured's name ought to be inſerted in every policy of inſurance, 
at the time of underwriting it, or a declaration for whoſe account 
the inſurance is made, or to whom the goods are conſigned, 

and by whom ſhipped; ſince it is equally proper that the inſurer ſhould know 

who they are he contracts with, as that the inſured ſhould know his inſurers : 

—this circumſtance is required in policies on lives, &c. by ſtat. 14 Geo. g. 

otherwiſe the inſurance is void :—but the cuſtom of leaving a blank for the 

inſured's name in thoſe on ſhips and merchandiſes, is an opening to various 
deceits and impoſitions, which are thereby often practiſed. 


2. SEE Alteration of Policy Voyage or Riſque, Aſſignment, Blank, Cancelling, 
Concealment, Factor, Fire, Fraud, Inſured, Lives, M — — Policy 
Shi or Ships, Truſt & Truſtee. 


NAVIGATION AND NAVIGATION-ACT. 


Y Stat. 12 Car. 2. c. 18. ſ. 1,—No goods ſhall be imported into, or 
exported out of, any plantations or territories, to his majeſty belong- 
ing, in Aſia, Africa, or America, but in ſuch ſhips as belong only to the 
people of England or Ireland, Wales or Berwick, or are of the built of, and 
belonging to, any of the ſaid territories, as the proprietors thereof, and 
whereof the maſter and three-fourths of the mariners are Engliſh (vzz. his 
majeſty's ſubjects) under forfeiture of all the goods imported or exported in 
any other ſhip, as allo. of the ſhip.—S. 3. No goods of the production or 
manufacture of Africa, Aſia, or America, ſhall be imported into England, 
Ireland, or Wales, Guernſey, Jerſey, or Berwick, in any ſhips but ſuch as 
belong only to the people of England, Ireland, Wales, or Berwick, or of the 
plantations to his majeſty belonging, as the proprietors thereof, and whereof 
the maſter and three-fourths of the mariners are Engliſh, under the penalty 

of forfeiture of all ſuch goods, and of the ſhip. —8. 4. No goods of foreign 
produttion or manufatture, and brought into England, Ireland, Wales, 
. Guernſey, Jerſey, or r Berwick, in „ built Ps or other ſhippen 


belonging 


t, 
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belonging to the ſaid places, and navigated by Engliſh mariners, ſhall be 


brought from any other places but thoſe of the growth or manufacture, or 


from thoſe ports where the goods are uſually firſt ſhipped for tranſportation, 
under the penalty of forfeiture of all ſuch goods as ſhall be imported from 
any other place, as alſo of the ſhip.—S. 6. It ſhall not be lawful to load in 
any ſhips, whereof any ſtrangers (unleſs ſuch as be deniſons or naturalized) 
be part owners or maſters, and whereof three-fourths of the mariners, at 
leaſt, be not Engliſh, any goods or things from one port or creek of England, 
Ireland, Wales, Guernſey, Jerſey, or Berwick, to another port or creek of 
the ſame, under penalty to forfeit all ſuch goods, together with the ſhip.— 
Sce Foreign Ships. —8. 7. Where any privilege is given in the book of rates, 
to goods imported or exported in Engliſh-built ſhips, biz. built in England, 
Ireland, Wales, Guernſey, Jerſey, or Berwick, or in any of the dominions 
to his majeſty in Africa, Aſia, or America belonging, it is to be underſtood 


that the maſter and three-fourths of the mariners be alſo Engliſh ; and where 


it is required that the maſter and three-fourths of the mariners be Engliſh, 
the meaning thereof is, that they be ſuch during the whole voyage, unleſs in 
caſe of ſickneſs, death, or being taken priſoners, to be proved by the oath of 
the maſter.—S. 8. No goods of Muſcovy, or Ruſſia, no maſts, timber, or 
boards, ſalt, pitch, tar, roſin, hemp or flax, raiſins, figs, prunes, olive-oils, no 
corn or grain, ſugar, pot-aſhes, wines, vinegar, or brandy, ſhall be imported 
into England, Ireland, Wales, or Berwick, in any ſhips but ſuch as belong to 
the people thereof, and whereof the maſter and three-fourths of the mariners 
are Engliſh; and no currants nor commodities of the growth or manufacture 


of any of the countries to the Othoman or Turkiſh empire belonging, ſhall be 


imported in any ſhip but of Engliſh built, and navigated as aforeſaid, except 
{ſhips of the built of that country of which the goods are the production or 
manufacture, or of ſuch port where the goods can only be, or moſt uſually 
are, firſt ſhipped for tranſportation, and whereof the maſter and three-fourths 


of the mariners are of the ſaid country, under the forfeiture of {hip and 
goods —S. 13. Not to reſtrain the importing of any Eaſt-India commodities 


in Engliſh-built ſhippen, whereof the maſter and three-fourths of the mariners 
are Engliſh, from the uſual places of lading them in thoſe ſeas ſouthward and 


eaſtward of Cabo bona ſperanza.—S. 16. Not to extend to goods of Scotland 


in Scotch-built ſhips, nor to ſeal-oil of Ruſſia. (For the reſt of this act, 


and other ſubſequent navigation acts, ſee Colony, and other titles referred 
to below). 


2. Oar Wa, the above-mentioned act (he idea of which was 
originally formed by Oliver Cromwell in 1651): is owing the prodigious 


increaſe of our commerce and maritime power. 


85 SEE 4 & Admiralty- . colony, Enemy, Fiſheries, Fee 
of Navigation, Foreign Owner, Foreign Ships, Ireland, Law of Nations, 


Maritime Court, Maritime Law, Maſqued Ship or Property, Maſter, Neutras 
ap 1 or * Property, Scotland, Sea-Laws, Seamen, War. | 
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EE Abandonment, Accident, Bottomry, Cutting, Deviation, Diſtreſs, End of 
Voyage or Riſque, Fire, General Average, Greenland, Hypothecation, Fetſon, 
Landing, Maſter, Neghgence, Privateer, Ranſom, Running Foul, Shipwreck, 


Stranding, Lage, Voyage, War. 


NEG LICENCE 


N all caſes where a damage accrues to another by the negligence, igno- 
rance, or miſbehaviour of a perſon in the duty of his trade or calling, 
an action on the caſe will he.—Buller's Law at Nie Prius. 


2. Cast.—Atftion upon the caſe againſt a ſhip-maſter, or keelman, who car- 
ries goods for hire from port to port; the plaintift does not declare againſt him 
as a common carrier upon the cuſtom of the realm, but the declaration is, that 
the defendant at the ſpecial inſtance of the plaintiff undertook to carry certain 
goods, conſiſting of knives and other hard-ware, ſafe from ſuch a port to ſuch 
a port, and that in conſideration thereof the plaintiff undertook and promiſed 
to pay him ſo much money : that the goods were delivered to the defendant 
on board his keel, and that the goods were kept ſo negligently by him that 
they were ſpoiled :—upon the general Hue non aſſumpſit, this cauſe came on 


to be tried before Juſtice Burnett; and the plaintiff proved the goods were 


all in good order and clean when they were delivered on board, and that 
they were damaged by water and ruſted to the amount of 241. this was all the 
plaintiff's evidence. For the defendant, it was inſiſted at the trial, that as 
the plaintiff had proved no particular negligence in the defendant, that he 
might be permitted to give in evidence that he had taken all poſſible care of 
the goods; that the rats made a leak in the keel, or hoy, whereby the goods 
were ſpoiled by the water coming in; that they pumped and did all they 
could to prevent the goods being damaged; which evidence the judge 
permitted to be given, and thereupon left it to the jury, who found a verdict 
for the defendant.— It was now moved for a new trial by Mr. Clayton and 
Mr. Ford, for the plaintiff, who inſiſted that the evidence given for the 
defendant ought not to have been received.—Foſter, juſtice, reported, that 
Burnett, juſtice, was doubtful whether the evidence given by the defendant 
was admiſſible or not, and ſubmits kat to the court; but if it was admiſſible 
he is very well ſatisfied with the verdia.—Sir Thomas Bootle, and Serjeant 
Bootle, for the defendant, inſiſted that this declaration not being upon the 


_ cuſtom of the realm, but upon a particular contract, and that the breach 


aſſigned being, that by the negligence of the defendant the goods were 
ſpoiled, that therefore negligence is the very giſt of this action, and the 
defendant has proved there was no negligence ; indeed“ if the declaration 
bad ber,” that the defendant promiſed to rec fafely the goods as well as to 


carry 


N E G L I GE N-C-E. 37¹ 


carry them ſafely, he muſt have kept them ſafely at all events. Lee, 
chief juſtice, ſaid, this is a nice diſtinction indeed; I am of opinion that 
the evidence given for the defendant was not admiſſible ; © the declaration 
is, that the defendant undertook for Aire to carry and deliver the goods ſafe, 
and the breach aſſigned is that they were damaged by negligence ; this is 
no more than what the law ſays; every thing is a negligence in a carrier 
or hoyman, that the law does not excuſe, and he is anſwerable for goods the 
inſtant he receives them into his cuſtody, and in all events, except they happen 
to be damaged by the act of God, or the king's enemies; and a promiſe to carry 
iafely, is a promiſe to keep ſafely.” — Wright, juſtice, of the ſame opinion. 
—Deniſon, juſtice ; the law is very clear in this caſe for the plaintiff; the 
declaration upon the cuſtom of the realm is the ſame in effect with the preſent 

declaration; in the old forms it is, that the defendant /u/cepit, &c. which 
ſhews it is ex contractu ; in the preſent caſe the promiſe to carry ſafely need 
not be proved, the law raiſes u; the breach is very right, that he did not 
deliver them ſafely, but ſo negligently kept them that they were ſpoiled. — 


Foſter of the ſame opinion; and a new trial was granted.—1 Wilſon 281. 
B. R. Mich. 1750.—Dale v. Hall. 


3. CASE. — This was an action, before Lee, chief juſtice, againſt a maſter 
of a ſhip, who undertook to carry goods from London to Amſterdam; the 
breach aſſigned was, that a puncheon of rum was ſtaved and loſt to the 
plaintiff's damage; this was proved to be done by the defendant's ſervants, 
in letting it down into the hold of the ſhip; and though the defendant 
proved it was endeavoured to be let down into the hold with all poſſible care, 
yet by accident it was ſtaved: notwithſtanding this, the jury gave a verdict 
for the plaintiff agreeable to the directions of the chief juſtice. N. B. 


This caſe was cited by Mr. Clayton in the caſe above.— 1 Wil/on 281. B. R. 
Hil. 1750. -V. Goff v. Chnkard. 


4. Cask. In an action on the caſe brought againſt the defendants as 
poſtmaſters- general, Holt, chief juſtice, cited a record out of Molloy, 24 Ed. 
3 n. 45, that the maſter of a ſhip may reimburſe himſelf out of the wages of 
the mariners, if a loſs happen by their negligence.—1 Raym. 650. Eaſt. 
13 W. 3.—Lane v. Sir Robert Cotton & Sir Thomas Frankland. 


PER curiam: every neglect of the maſter is not within this policy; 
and if he had run away with the ſhip, or embezzled the goods, the merchant 
may have his action againſt him: but yet, he may provide againſt him in 
another manner, viz. by inſuring his ſnip and goods to ſecure himſelf againſt 
all acts of barratry; for it is reaſonable that merchants, who venture a 
large ſhare of their ſtocks, ſhould ſecure themſelves in what manner they 
think proper againſt the barratry of the maſter, and all other frauds.— 
* Barratry is a word of more extenſive ſignification than only to include 
the maſter's running away with the ſhip: it may well include the loſs of the 
ſhip by his fraud or negligence.” —8 Mod. Rep. 230. Eaſt. 10 Geo. 1.— 
Knight v. Cambridge. | 


6. SEE 


proceeding on her voyage, was wrecked, and thereby: wholly loft and it 
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6. SEE Abandonment, Abetilent Amſterdam, Bar ratry, Claim, Copen- 


. Cordage, Damage, Declaration, Deviation. Document, Evidence, 


Infufjeccron, fired, Mariner, Maſter. Pilot, Saut, Stowage, Theft. 


NEUTRAL. SHEFP--+OK PROPERTY. 


1. S HIP captured from the French, carried into Jerſey, and there 

properly condemned, was bought m the names and for the 
account of Burghers in Holland: having taken in a cargo of prize goods 
(captured alſo from the French and properly condemned) the ſhip ſailed from 
Jerley, bound for Rotterdam, having on board a Duch captain, crew, ſea- 
brief, &c. : in the voyage the ſhip was taken, carried into France, and there 
both ſhip and cargo were condemned to the captors.—Previous to her ſailing, 
a policy of infurance was effetted in London, in which policy the ſhip 1s 
« warranted a Dutch /htþp, and the inſurance declared to be on goods, Dutch 
property; prize goods warranted free of particular average.” Query ; 
was the ſhip (having never been in Holland) legally navigated as a Dutch 
ſhip? and if not, does not the warranty in the policy of her being ſuch, 
diſcharge the underwriters, notwithſtanding the inſurance is on goods, and 
theſe goods mentioned to be prize goods? Doctor William Wynne's 
Ohinion : I do not think that this was a legal Dutch fhip ; the purchaſe 
from the Engliſh captor at Jerley not conveying ſuch a property to the Dutch 
purchaſer, as would ſecure her from capture by the French, and con- 
demnation in the French court of admiralty :—and the condemnation of 
the goods having been occaſioned by their being laden on board a ſhip which 
was not entitled in France to the privilege of a Dutch ſhip, though warranted 
in the policy to be ſuch, I think that this warranty in the policy does 
diſcharge the inſurers of the goods, notwithſtanding that they were declared 
to be prize goods, as I apprehend that Prize goods on board a legal Dutch 


{hip would have been ſecure and tree.” —Dottors' Commons, the 1 gth ot 
June 1780. 


2. PER Holt, chief Juſtice, if the goods were aſſured as the goods of an 
Hamburgher, who was an ally, and the goods were the goods of a French- 
man, who was an enemy; this is a fraud, and the allurance is not * — 


N. 327. Mich. . . B. 8 


81 7 . was a peil c 8 1 at nifi Prius at Guildhall, 
before Lord Mansfield, for the opinion of the court :—it was an action on 
che caſe brought for the recovery of a total loſs on a policy of inſuranee made 
on goods and merchandiſes on board the ſhip. Bona Fortuna, at and from 
North-Bergen to any ports or places whatſoever, until her fafe arrival in 
London: it was underwritten thus, “ warranted neutral ſhip and property: 
it was admitted that the plaintiff had intereſt.— The ſhip, with the goods, 


Was 
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vas expreſsly ſtated, © that the ſhip or veſlel called the Bona Fortuna, at 
and before the time ſhe was loſt, was not neutral property, as warranted 
by the ſaid policy :” the queſlion therefore was, whether the plaintiffs can, 
under the circumſlances of this caſe, recover in this action?“ Lord 
Mansfield ſaid, it was too plain to argue this was no contract: for the man 
inſured neutral property, and this was not neutral property: therefore we 
muſt give judgment for the defendant.—3 Bury. 1419. Trin. 3 Geo. g.— 
Woolmer v. Muilman. 


4. REMARKs.—lt has often been a decided point in former wars, that 
by virtue of the treaties between England and Holland of 1657 and 1674, 
the ſhips of either nation ſhould and did give freedom of conveyance to 
enemies property (warlike ſtores only excepted) but on the other hand, 
that whatever property of either of thoſe powers ſhould be met with on board 
an enemy's ſhip, was to be deemed lawful prize and confiſcated. —This 
is ſomewhat different from the general law of nations, as well as from 
other treaties of commerce concluded by England with Denmark and Sweden, 
&c. whole ſhips in time of war are only permitted to navigate free with 
neutral property. It is however obſervable that, even in the ſtate of a 
declared war between nation and nation, the aſcertainment of right to prizes, 
in the caſe of neutral ſhips actually, or preſumably, covering hoſtile pro— 
perty, is of fo intricate and difficult a nature, that in the laſt century Grotius 
complained of the unſettl dneſs of it by the known law of nations and 
ſince him, the moſt renowned civilians have treated of this point with the moſt 
ſcrupulous diffidence : Heineccius, learnedly, Hubner, more practically, have 
indeed thrown ſome uſeful light upon this ſubject ;—but th: cifficulty of 
deciding on the right of condemnation of ſuch prizes, captured by letters of 
marque and privateers in a ſtate of hoſtilities only, by way of repri/al on 
the enemy, becomes {lll greater. With reſpe& to inſurances on neutral 
ſhips or property, even when warranted and proved to be ſuch, the riſque 
is great; for the charges of obtaining reſtitution, after ſeizure and detention 
generally run very high, eſpecially when the cargoes belong to 40, go, or 
perhaps more, difterent proprietors, each of whom muſt make out proof of 
his property; for which he who has but one bale muſt pay the ſame 
expences as if he had an hundred: not to mention the danger of deception, 
by the properiy being MAE maſqued. 


"BY SEE Capture, Claim, Condemnation, Conſiſcation, Enemy, Freedom of 
Navigation, Law of Nations, Maſqued Ship or Property, Miſtake, Paſſport, 
Prize, en, Nan ſal, Treaty, War. 
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1. 4 AS E.—The ſuit here was for ſeamen's wages, upon the arrival of 
the ſhip at Guinea.—Powell, juſtice, ſaid, he remembered a caſe 
of the like nature, where a ſuit was commenced in the court of admiralty, 
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by failors for their wages, upon the arrival of the ſhip at Newfoundland; 
and though the wetchants all held it no port of delivery, yet the court of 
admiralty held the contrary, and ſo did the court of common pleas, upon a 
motion tor a prohibition.—1 RA. 1248. — Brown v. Benn & al. 


2. Br ver 15 Geo. 3. c. 31. f. 1. From the " of Jundaey 1776, the 
reſpeftive bounties herein after mentioned ſhall be paid and allowed annually, 
for eleven years, for a certain number of ſhips or veſſels employed in the 


Britin fiſhery on the banks of Newloundland, under the limitations and 


reſtrictions expreſſed in this act: biz. S. 2. To be Britiſh built, and owned 
by his majeſty's ſubjetts, of the burthen of 50 tons or upwards, and 
navigated with not leis than hfteen men each, three-fourths of whom, beſides 
the maſter, ſhall be his majeſty's ſubjects; and in other reſpects qualificd, 
&c. as by an act of 10 and 11 Wl. g. and ſhall be fitted and cleared out from 
ſome port in Great-Britain after the iſt of January 1776, in each year, 
and ſhall proceed to the banks of Newfoundland; and having catched a 


cargo of fiſh upon thoſe banks, conſiſting of not leſs than 10,000 fiſh, {hall 


land the ſame at one of the ports on the ſouthern or eaſtern fide of the 
iſland of Newfoundland, between Cape Ray and Cape de Grat, on or before 
the 15th of July in each year; and ſhall make one more trip at leaſt to the 


ſaid banks, and return with another cargo of fiſh catched there to the ſame 


port; in which cafe, the 25 veſſels ut arriving at the ſaid iſland of 


Newfoundland from the banks thereof, with a cargo of fiſh catched there. 


conſiſting of 10,000 fiſh at the leaſt, and after landing the ſame at one of the 
ports within the limits before mentioned in Newfoundland, ſhall proceed 
again to the ſaid banks, and return to the ſaid iſland with another cargo of 
fiſh, ſhall be entitled to forty pounds each; and 100 veſſels which ſhall fo 
arrive the next in order of time, on or before the 15th of July in each year, 
at the ſaid iſland, with a like cargo, and ſhall proceed again to the ſaid banks, 
and return from thence in the manner herein before mentioned, ſhall be 


entitled to Zwenly pounds each; and 100 other veſſels which ſhall ſo arrive 


the next in order of time, on or before the 15th of July in each year, &c. to 
ten pounds each. S. 3. And in order to induce his majeſty's ſubje&s in 
Great-Britain and Ireland, and the iſlands of Guernſey, Jerſey, and Man, to 
carry on the whale fiſhery on the coaſts of Newfoundland, and the ſeas 
adjacent, the ſeveral bounties hereafter mentioned ſhall be allowed annually, 
for eleven years, for five veſſels employed in that fiſhery : ſuch veſſels to be 
Britiſh built, &c. and navigated with three-fourths Britiſh: ſubjects be ſides 


the maſter, and ſhall be fitted and cleared out from ſome port in Great- 


Britain or Ireland, &c. after the 1ſt day of January 1776, and after that day in 


- each ſucceeding year, and ſhall take and kill one whale at leaſt in the gulph 


of St. Lawrence, or on the coaſts of Labrador, Newfoundland, or in any 


Teas to the ſouthward of the Greenland ſeas and Davis's Streights, and ſhall 
return within the ſame year to ſome port in England with the oil of ſuch 


whale or whales ſo taken as aforeſaid, &c.—ſuch oil may be landed without 


PETER of any duty, &c. and the recever-general of the cuſtoms ſhall pay 


for 
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for the veſſel which {hall ſo arrive in each Yea with the greatell quantity of 
oil taken as aforeſaid, five hundred pounds; for the veſſel in the ſame 
year with the next greateſt quantity of oil /our hundred pounds ; for the veſſel 
in the fame year with the next greateſt quantity of oil ſo taken (hree hundred 
pounds ; for the veſſel in the fame year, with the next greateſt quantity of oil 
ſo taken two hundred pounds ; and for the veilel in the fame year, with the 
next greateſt quantity of oil fo taken one kundred pounds; the ſajid oil fo 
to be imported by each of the ſaid veſlels being the produce of one whale 
at the leaſt: and the ſaid bounties ſhall be paid within two months after the 
expiration of each year in which ſuch veſſel {hall arrive. 


3. SEE Africa,. Bounty, Commencement of Voyage or Riſauc, End of Voyage 
or Riſque, Fiſheries, Voyage, Wages. 


N E W r R 1 A 1. 


1. H O L TS; chief juſtice, aid; in granting a new trial, we ought not 
altogether to rely on the certificate of the judge who tried the 
cauſe, but on the regſon of the thing; and ſometimes I would grant a new 
trial againſt the certificate of a. judge, if in my judgment and conſcience the 
matter deſerves a re-examination.—12 Mod. Rep. 336. Mich. 11 W. g. 


2. Ir there be evidence on both ſides, and a verdict againſt the ſtrength 
of evidence; if ſuch trial be not peremptory, there ought not to be a new 
trial :—general cauſes of new trials are want of due notice; practice or 
miſdemeanor in the jury, in either party, or their agents; the abſence of 
fome material witneſs, which they could not then have; verdict againſt 
evidence, exceſſive damages, &c.: in many caſes, on granting of a new 
trial the former verdict ought to ſtand as a ſecurity; for otherwiſe the party, 
againſt whom it paſſed, might ſpirit away the evidence, on whoſe teſtimony 
it was obtained, and ſo without any corroboration of his right, deprive him 


of the benefit of his verdict. —12 Mod. Rep, 439. Hil. 12 W. g. 


g. Ir a new trial be granted for irregularity, there ſhall be no coſts paid 
for it; but if a defence be made, it may help the irregularity : if a new trial 
be on the merits of the cauſe, there muſt be coſts.—12 Mod. Rep. $70. Eaſt. 
12 W. g. 
grants a new trial, that they are ſatisfied that the firſt verdict was bad; 
but it is often becauſe the thing may require a re- examination: and a 
new trial was granted.— 12 Mod. Rep. 347. Eaſt. 12 W. 3.— ft was 
agreed by the court, that if any judge of niſi prius allows or over, rules 
evidence, which he ought not to have done, on application to the court 
they will grant a new trial; for all writs of niſi prius are under the control 


of the court out of which they ee Mod. Rep. 64. Mich. 1 Ann.— 
Tomkins v. Hill. 
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4. Hor, chief juſtice, ſaid, a new trial ſhall be granted if the Judge 
of niſi prius mz/direft the jury, becauſe thoſe trials are ſubje& to the in- 
ſpe&ion of the court.— 2 Salk. 649. Mich. 1 Ann.—Anon. A new trial 
ought not to be granted for want of evidence, which the party might have 


had at the trial, and had not; but if it be proved that endeavours had 


been uſed, but prevented by ſome unforeſeen accident, as ſickneſs of the 
witneſs, &c. it may be a good cauſe for a new trial, -6 Mod. Rep. 22. Mich, 
2 Ann,—Warren v. Fuzz. 


5. SEE Concealment, Trial, Verdict. 


N O T 1 C E. 
1. S ſoon as the aſſured receives intelligence of any accident or loſ; 
having happened, he ought to cauſe notice thereof to be given to 


the inſurers, that they may not remain ignorant of any thing which 
concerns the inſurance. 


2. Tu inſureds ſhall be obliged to give notice to the inſurers of all the 
intelligence they receive of misfortunes, arreſts, or damages, befallen the ſhips 
or goods inſured: on the contrary, the inſured ſhall be entitled to demand 
of the inſurers, in proportion to what they have underwrote, ſuch ſums of 
money on account, for removing or retrieving of the misfortunes, damages, 
or arreſts, as it ſhall appear from the circumſtances of matters will be 


neceſſary.—Ordm. of Amt. 


3. Tux perſon inſured having received notice that the inſured ſhip or 
goods are loſt, ſtranded, arreſted, or that any other misfortune has befallen 
them, ſhall immediately notify the ſame to the admiralty, or any other naval 
office in the place; and likewiſe without any loſs of time, either himſelf, or 
by his correſpondents or agents, ſend the like notice to the inſurers, or the 
greateſt part of them who may be neareſt. —Ordzn. of Konrg/b. 


4. WHENEVER the aſſured has any ts of the ſhip's being fred out 
of courſe; an average; the captain's death; or of any other misfortune 
happening to what ſhall be inſured, he ſhall communicate it to the aſſurer, or 


aſſurers, viz. they being of this town of Bilboa, immediately on his having 


the ſaid advice; and being diſtant, he ſhall adviſe him who by their order 
ſhall have made the inſurance, without loſing a poſt, that he may communicate 


it to me ſaid underwriters —Ordin. of Bulb. 


5. SEE Abandonment, Concealment, bs 1 Intelligence, Trial, 
R | 
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OLERON. 


2 * 


I. E R O N. 


1. O ſo much perfection was our naval reputation arrived in the 
twelfth century, that the code of maritime laws, which are called 
the Jaws of Oleron, and are received by all nations in Europe as 

the ground and ſubſtruction of all their marine conſtitutions, was confeſſedly 

compiled by our king Richard the firſt, at the iſle of Oleron on the coaſt of 


France, then part of the poſſeſſions of the crown of England.—1 Black. 
Comm. 417. | 


2. Tux Oleron laws have been frequently eſteemed the moſt excellent 


fea laws in the world; and are ſtill preſerved in the black book of the 


admiralty.— The moſt material of them, and ſuch as are now generally 
regarded, are quoted and referred to in divers parts of this work. 


3. Ser Prelim. Diſc. 67. Admiralty & Admiralty Court, Civil Law, 
Law, Sea Laws, Rhodian Laws, Wiſbuy Laws. 


N D R N. 


1. A S E.—Theſe were two diſtinct actions of covenant brought againft 
two part-owners of a ſhip, by the huſband of it, who had been 
appointed to that office, by a deed executed by all the joint-owners : by 
which deed they empowered him generally to do and att as huſband of the 
{hip, as is cuſtomary; and to advance or lend, &c.; and, for all payments 
made on account of the ſhip, to retain, &c.— He inſured the ſhip; and now 
brought theſe actions, for the money paid by him for inſuring it: it was not 
a demand of their reſpective proportions ; but a demand from each of the 
whole ſum paid: both cauſes ſtood together for trial: that againſt Backhouſe 
came on firſt: it was then agreed (and fo the court now clearly held) that 
the huſband had no right to inſure for any part-owner, without his partzcrlar 
direction: nor for all the owners in general, without their general direction, 
EW 4 2 | | Or 
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or ſomething equivalent to it.“ In the preſent caſe, it whi not pretended that 
he had received any expre/s general direction from all the owners: but it 
was inſiſted, on the part of the plaintiff, that they were znformed of it, and 
acquieſced in it: and the plaintiff's counſel called a witneſs to prove this. 
The defendant's counſel denied it; and inſiſted that they were never 
informed of it before the bringing of the action: and this they offered to 
prove, by calling Mr. Toulon, the defendant in the ſecond cauſe. The 
plaintiff's counſel objected to his competency. The defendant's counſel 
anſwered and inſiſted, that there was no objettion to his competency ; 
whatever there might be to the degree of credit to be given to his teſtimony, 
Lord Mansheld held him an encompetent witneſs, and rejected his teſtimony 
upon that foot. A verdi& was given for the plaintifl. And Mr. Dunning 
now moved, on behalf of the defendant, for a new trial — Mr. Dunning 
as counſel for Mr. Backhouſe, the defendant in the action that came on firſt, 
argued that Mr. Foulſton, the defendant in the ſecond action (which ſtood 
next for trial) was a competent witneſs: if there was any objection to him, 
it could go no further than to his credzbility : he has no intereſt in this cauſe 
of French againſt Backhoule ; each of the two defendants are ſeparately and 
individually charged: each of the two cauſes muſt ſtand upon it's own 
evidence ; one of theſe two defendants would not be hable to contribution 
to the other, upon a recovery againſt that other: one only of the part-owners 
had given the plaintiff directions to inſure : but ſuch a direction given by one 
part-owner only would not bind the reſt: the plaintiff was appointed by the 
articles, to be huſhand of the ſhip : the plaintiff's counſel called a witnel; 
(French's clerk) to prove © that French told them that he had inſured; 
and that they did not object to it:“ I denied the fat; and inſiſted that the 
other part-owners were never informed of it, till the bringing of the action: 
and I had a right to prove it by His witneſs, though he was defendant in 
che next caule; for he had no intereſt in es former cauſe; nor could the other 
cauſe be affected by it. Mr. Wallace, contra ior the plaintiff: the deed 
o1ves the plaintiff a general power to act as huſband of the ſhip; all the 
owners are parties; all join in appointing him; they covenant to pay him 
all that he ſhall lay out on their account : Backhoule and Foulſton were 
both of them owners : the inſurance was made with their priwity ; that 
privity was left to the jury, as an evidence of antecedent direttion given 
by the owners; in which they all joined; which is proved by their ſubſequent 
acquieſcence : the evidence of French's clerk affected Backhouſe and Foulſton 
both; therefore Foulſton could not be evidence for Backhouſe : the covenant 
was joint and ſeveral: the action for the whole money paid for inſuring is 
brought againſt each ſeverally ; and the recovery muſt be of the whole in 
both actions; and Foulſton would be liable to Backhouſe for contribution, 
in the former action; therefore he is intereſted. Mr. Dunning replied : 
that this is not an act which a ſhip's huſband, can cuſtomarily do, unautho- 
riſed: it is not an act that he can do, by the direction of only one part 
owner, without authority from the reſt: the plaintiff called a vitneſs to 
prove that a direction was given by one part-owner ; and alſo called the 
| plaiatift's 
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plaintiff's clerk, to prove © that both were acquainted with it, and both 
acquieſced in it: to contraditt the plaintiff's clerk, I called this witnels, 
who was defendant in the next cauſe: this is not hke the caſe of two 
partners : Backhouſe cannot recover againſt Foulſton, for contribution of 
his proportion on this verdiet : he was not liable to contribution; he had 
no intereſt in the action: his having an intereſt in the queſtion can only be 
an objection to his credit; tis none to his competency : the jury ought to 
have heard him : the plaintiff could not have maintained this action, without 
bringing it home to ad the owners: he could take his remedy againſt ſuch of 
them only, as had authori/ed him to do the act. The court diſcharged the 
rule for a new trial; being clearly of opinion, * that the witneſs was zncom- 
petent.”—It was agreed, on all hands, © that a direction to inſure, given 
by one part-owner only, would not bind the ret of the part-owners.” 
Loxpd MANSFIELD :—it is moſt uſual, for all the owners to direct the 


huſband of the ſhip © to act diſcretionally for them all ;” but this is not his 


office to do, without particular directions: here, a general direction came 
within the terms of the deed: and the huſband did inſure for all the owners: 
there is a ſtrong probability “ that he had a genera! direction:“ indeed, the 
evidence brought to prove “ that there was a general direction given by all 
the owners,” was not, © that they gave an expreſs direction: it only proved 
that they were fold of the inſurance, and expreſſed no objection to it:“ 
unleſs there was a general direction, the plaintiff could not recover in this 
action: this is an action for the whole of the inſurance- money: the other 
part-owners cannot be liable to contribution in this action, unleſs there was 
a direction © to inſure” given by them al{: this caſe comes within the reaſon 
of that of an action brought againſt one partner who can come againſt his 
copartner for a contribution. Mr. Juſtice Aſton concurred, that the verdict 
againſt one of theſe joint-owners would affect the other of them, becauſe that 
other would be obliged to contribute. Mr. Juſlice Willes was likewiſe 
clear in opinion, that, as the point to be left to the jury, was © whether the 
other joint-owners being :nformed of the inſurance and acqure/cing in it was 


ſufficient evidence of their directing it, this other joint-owner could not be 


called as a witne/s to diſprove it; becauſe his giving ſuch evidence would 


tend to diſcharge himſelf. ——Mr. Juſtice: Aſhurſt alſo held, that the plaintiff 


(notwithſtanding the general power given him by the deed “ to act as 
huſtand of the ſhip”) had no authority to inſure it; without either a general 
direction from all the part-owners, or a particular direction from each : 
here he goes upon a general direction from al, and he would prove this by 
ſhewing © that they all knew of his having inſured, and acquieſced in it:“ 
the other joint-owner, the defendant in the ſecond action, is called to diſprove 
this; but it is to be oblerved, that theſe actions are brought, not againſt 
each defendant for his proportion of the inſurance- money; but againſt each, 
tor the whole of it: in which caſe, it is an objection; and is like the caſe of 
an action brought againſt one partner for the whole debt due from the 


_ copartnexſhip.; there is no foundation, therefore, for the granting a new 


trial.—Per cur. unanimouſly, let the rule for a new trial be diſcharged. 
5 Burr. Eaſt. 11 Geo. 9.—French v. Backhouſe ; ſame v. Foulſton. 
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2. ANy one being commilſioned from other places to provide a» 
inſurance here, ſhall produce his original order, and it ſhall be mentioneeg 
in the inſurance ſor whom, and at whoſe deſire he has taken up the inlurance. 


- Ordin. of Copentt, 


3. Su Prelam. Diſc. 48. Date, Fadlor, Inſured, Intelligence, Intercd, 
Name, Proof, Probrutor, Ship or Ships. 


CCC 


HE laws and edicts, which have been eſtabhſhed and publiſhed in 

foreign maritime countries, by authority of the prince or ſtate, 
containing the rules to be obſerved in ſuch ſtates, with regard to marine affairs 
and matters of inſurance, are uſually called ordinances :—although they are 
of no politive authority in this country, yet as they, as well as the laws, 
doctrines, and practice of inſurance in England, have their foundation in the 
ancient /ea-laws and uſages, and the long experience and collective wiſdom 
of all preceding commercial ſtates and ages, I have ſelected and diſpoſed, 
under their proper heads, many of the moſt material articles (rejecting others, 
which are defettive, obſcure, or unreaſonable) from the under-mentioned, 
being the moſt approved ordinances of Europe, which are now obſerved and 
in force; not only as great attention has been paid to them by the judges in 
our courts of judicature in the diſcuſſion and deciſion of divers curious points 
and important caſes of inſurance, but as they tend to illuſtrate the laws and 
practice here, and as it would alſo be well if, in ſome reſpects, where they 
ſupply the defets of our laws, or differ from our received opinion and cuſtom, 
their rules, &c. were adopted with us. Of all the foreign ordinances, that 
of Louis x1v. of France, of 1681, is the beſt digeſted and the moſt cele- 
brated : the learned, judicious, and laborious Monſ. Valin, in the preface to 
his excellent commentaries upon that ordinance, concludes his encomium 
of it in cheſe terms, © Difons tout; elle eſt telle que les nations les plus 
Jalouſes de notre gloire, depoſant leurs prejuges, leurs haines meme, Ton: 
adoptee a Tenvi comme un monument eternel de ſageſſe & e 


2. ORDINANCE of F LORENCE, 1523—8ee Leghorn, Policy, 8 
"See Average, Bottomry, Broker, 
5 PAIN, 1556 Cadiz, Intelligence, Loſs, Regiſter. 
1588 Reſpondentia, Return, Spain, 
1618 Vera-Cruz. Hem | 
See Bottomry, Damage, General 0! 
Groſs Average, Jetſon, Pilot, Prior 
Inſurance, Running Foul, Seamen, 
Shipwreck, Stowage, Voyage, Wages- 
See Event, Jet/ſon, Inſured, Intel- 

ligence, Lives, Prior Inſurance. 

| ORDINANCE 


ANTWERP, 1563 


 Grxoa, 1610 1 
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See Abandonment, Arbitrat 20%, Bank- 
ruht, Barter, Blank, Botlomry, Bro- 
| ker, Captives, Concealment, Contribu- 
tion, Culling, Departure, Double-Iu- 
ſurance, Fraud, Freight, Tetſon, In- 


| /ured, Intelligence, Intereſt, Leakave, 


Lives, Loss, Maſqued Shih or Proper- 


OR DIN AN CE of FRANCE, 1681 JH. Mer, Payment, Periſhable Com- 


MippLEBURG, 1689 


modities, Pilot, Piracy, Policy, Prize, 
Profit, Progf , Proteſt, Ranſom, Recap- 
lure, Regifter, Reinſiurance, Reflraint, 
| Return, Riſque, Running Foul, Sat- 
vage, Sea. worthy, Ship, Ship or Ships, 
Shipwreck, Touching, Truſt, Valuas 
Lon, Wager, Wages. 
See Abandonment, Broker, Chamber of 


1719 < Affurance, Donble-Inſurance, Fraud, 


1720 


RoTTERDAM, 1721 
1720 


KONINGSBURG, 
about 1730 


HAMBURGH, 1731 


BILBO A, 1738 


5 A 


Intelligence, Lives, Prior-Inſurance, 
Proviſions, Wages. | | 
See Boltomry, Broker, Chamber of 
Aſſurance, Contraband, Cutting, De- 
parture, Diſpute, Embezzlement, Ge— 
4 neral-Average, Jetſon, Intelligence, 
Lives, Negligence, Over-loading, Pro- 
| fit, Proviſions, Reſtraint, Running 
i Foul, Seamen, Ship, Sinp or Ships. 
[See Abandonment, Bollomry, Commu— 
| nity, Contribution, Cutting, Dec, 
Freight, Inſured, Inſurer, Fniere/t, 
Leakage, Iugliten, Notice, Petty- Ave- 
rage, Pilau, Pilotage, Prouiſions, 
| Ranſom, Reinſurance, Reſtraint, Sal- 
Lvage, Transfer, Wager. 
[See Average, Botlomry, Broker, 
Convoy, Deck, Detention, General-Ave- 
Ta Jelſon, Intelligence, Neglect, 
Periſhable Commodities, Prior-Inſla- 
rance, Prize, Proof, Quarantine, 
Ranſom, Reclaim, Reinſurance, Re- 
ſtraint, Running Foul, Saivage, Sup 
Cor Ships, Unloading, Written-Claue. 
See Abandonment, Bilboa, Bottomry, 
Contribution, Double-Inſurance, Ein- 
| bargo, General- Average, Inſured, In- 
elligence, Limitation, Lives, Maſter, 
Notice, Reinſurance, Reſpondent, 
Slnp, Valuation. 
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See Bottomry, Broker, Chamber of 
| | Aſſurance, Fraud, General-Average, 
OR DINANCE of AMSTERDAM, 1744 | Goods, Intelligence, Lives, Notice, 
1756 < Payment, Premium, Prior-Inſiurance, 
1775 Profit, Prouiſions, Ranſom, Return, 
Riſque, Seamen, Scaſon, Ship, Ship or 
Ships, Valuation, Wager, Wages. 
Charter See Average, Chamber of Aſſurance, 
Contribution, Copenhagen, Culting, 
Event, General- Average, Jelſon, 
Order, Over- loading, Profit, Running 
Foul, Sailing Orders, Ship. | 
See Abandonment, Boat, Broker, 
Cancelling, Chamber of Aſſurance, 
| Commencement of Voyage or Riſque, 
Cutting, Departure, Double-Inſu- 
STOCKHOLM, 1750 & rance, Enemy, Eſtimate, Fraud, 1lle- 
gality, Particular-Average, Periſhable 
Commodities, Petty-Average, Folicy, 
Premium, Reſtraint, Running Foul, 


LSea/ſon, Ship or Ships, Wages, War. 


or Royal 
of the Inſurance 
Company at Co- 
PENHAGEN, 1740 


3. Sxx Prelim. Diſc. 26, 69, 76. Barratry, Inſurance, Law, Maritime 
Law, Regulation, Sea Laws, Statules. 


E 


15 N Y damage occaſioned by the over-loading of a ſhip ſhall not come 
into a general average, but 1s to be borne by the maſters and owners, 


or by the merchant, if he inſiſted on it, after he had been forewarned by the 
maſter.—Ordin. of Rott. 


2. Goops thrown over-board on account of the weakneſs of the ſhip, or 
it's being over-laded, and goods in the boat, or longboat, being thrown or 
waſhed over-board, ſhall not be liable to average. —Ordzn. of Copenh. 


g. SEE Accident, Damage, Deck, Inſufficiency, Maſter, Negligence, Stowage. 
VFC 


4. UT-FIT 1s generally uſed to ſignify the expences of equipping a 
| ſhip for a ſea voyage, or of arming her for war, or both together; 
and conſiſts in providing her with a ſufficient number of men, to navigate 
and arm her for attack or defence; and in furniſhing her with proper maſts, 
ſails, yards, ammunition, artillery, cordage, anchors, and other naval furni- 
ture ; together with ſufficient proviſions for the ſhip's company. 


2. SEE Freight, Intereſt, Proviſions, Repair, Ship, Wages. | 
F yr OW” 2 QOUT-PORTS. 
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Y out-ports are here meant all, but eſpecially the principal ports in 

Great-Britain, except the port of London. The very extenſive in- 
creaſe of the trade and commerce of theſe kingdoms within the preſent century, 
and particularly after our ſucceſles in the late war with France and Spain, hath 
naturally more and more extended a laudable ſpirit of enterprize and 
emulation, not only amongſt our merchants in the metropolis, but allo at the 
principal out-ports, as Briſtol, Liverpool, Hull, Lynn, Whitehaven, ports 
along the Channel, &c. allo at thoſe of Scotland and Ireland ; and in propor- 
tion as the opulence and conſequence of the merchants at thoſe places have 
increaſed, divers of them, particularly at Briſtol, Liverpool, and Glaſgow, have 
been induced to become inſurers, in no inconſiderable degree, of the pro- 
perty and adventures of each other; although on account of the great value 
and importance thereof, it is, and will be always neceſſary to have a large, 
perhaps much the larger part of ſuch adventures inſured in London: nay it 
is not unuſual for orders to be ſent hither, eſpecially from Briſtol and Liver- 
pool, for rem/urances (although theſe are illegal, except in certain caſes, by 
Stat. 19 Gco. 2.) when any intelligence or advices are received there, which 
may alarm the fears of the adventurous and bold underwriters at thoſe places; 
who, in all ſuch inſtances, never fail to yield the palm of courage and intre- 
pidity to the ſturdy veterans of London: and this is, particularly, and not 
ſeldom, the caſe, when ſome of the merchants at thoſe two places (who 
though in general very regular and very attentive to their intereſts) happen 


to have ſomehow forgotten or neglected to make their inſurances, or a part of 


them, n due lime. — Far ſrom meaning the leaſt derogation from the many 
reſpectable and honourable characters amongſt thoſe merchants and inſurers, 
it is here intended merely to inculcate and promote not only the principles, 
but the practice of that good faith, regularity, propriety, and probity, which 
ought always in an eſpecial manner to prevail in tranſactions of inſurance ; 
and without which the conſequences may, and often do prove equally hurtful 
and ruinous to the one party as to the other: —it is therefore only further 


requiſite in this place, to refer the reader to what 1s inſerted under the titles: 


mentioned below. 


2. SEE Prelim. Diſc. 26, 40, 44. Concealment, Fraud, Inſured, Tntel(i- 
gence, Remſurance, Touching. 


O W N E. R. 
EE Prelim. Di/e. 38, 54. Barratry, Bottomry, Claim, Convoy, Document. 


Embezzlement, Foreign Owner, Inſufficiency, Inſured, Maſter, Negligence, 
Order, Proof, Property & Proprietor, Sea-worthy, Ship. 


VF 


PAROL-AGREEMENT. 


of 


PAROL-AGREENENT. 


1 ASE. -A policy of aſſurance was drawn from Archangel to Leghorn, 

and aſſumpſit being brought upon it, the defendant ſaid, that the 
agreement before the ſubſcription was, that the adventure ſhould begin but 
from the Downs ; but this agreement was not put in writing.—This being 
but a mere parol-agreement, may be altered or diſcharged by agreement, 
by parol ; but without 1t be put into writing, 1t ſhall be taken that the policy 
ſpeaks the minds of the parties; for policies are things well known, and go 
as far as trade goes; and to ſuffer them to be defeated by agreements not 
appearing, is to leſſen their credit, and to make them of no value, which yet 
are countenanced by two ſeveral acts of parliament. That the party may 
as well ſay, he is to have ten guineas premium, though the policy ſays but 
three, as to ſay he inſured but from ſuch a place, vz. the Downs, when the 
policy ſays it was from Archangel. Pemberton ſaid, that policies were ſacred 
things, and that a merchant ſhould no more be allowed to go from what he 
had ſubſcribed in them, than he that ſubſcribes a bill of exchange payable 
at ſuch a day, ſhall be allowed to go from it, and ſay it was agreed to be 


upon a condition, &c. when it may be that the bill had been negotiated: 


lor though neither of them are ſpecialties, yet they are of great credit, and 
very much for the ſupport, conveniency, and advantage of trade. — Skin. 


54> 55. Trin. 34 Car. 2. B. R. Kaines v. Sir Robert Knightly. 


2. SEE Commencement of Voyage or Riſque, Conſtrutlion, contract, Miſtake, 
Policy. =_ 


PAROL-EVIDENCE. 


SEE Evidence, Miſtake, Order, Parol-Agreement, Privateer, Witneſs. - 


PARTICULAR AVERACE 


15 Il Have already inſerted under title Average, the definition of ſimple 
or particular average, as diſtinguiſhed from other averages ; together 
with general or fundamental rules, for ſtating every average, or partial lo/s ; 


allo 


e, 
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alſo ſundry other particulars relative to the preſent ſubject ; and whatſoeye1 
is further needful concerning it, the reader will find circumſlantially noticed 
under the reſpective heads throughout this work, eſpecially thoſe which are 
referred to at the foot hereof, and of title Average. 


2. EvER ſince the year 1749, it has been the cuſtom in England, as it 
was before in moſt other countries, that no particular average ſhall be paid 
by the inſurers, under 3 per cent. even general averages are not paid at 
Hamburgh, if the damage be leſs than that; but in London thoſe averages 
that are general are ſatisfied be they ever ſo ſmall.—Almoſt all ordinances 
ſeem deficient in not fully explaining when, and after what manner, the 
damage ſhall be deemed to exceed g per cent.: to elucidate this matter, let 

us. ſuppoſe that, in a cheſt containing 100 pieces of linen, 3 are dedutted for 
damage, and as ſuch allowed to the buyer: the loſs ought to be recoverable 
from the inſurers, whether that cheſt was in a policy by itſelf, or amongſt a 
parcel of 100 cheſts: for why ſhould not a perſon, who has inſured and paid 
an equal premium for an hundred cheſts, have the ſame advantage as he that 
is inſured but for one ?—Suppole a merchant has ſhipped 101 cheſts of goods, 
No 1 to 101; of which, on arrival, 3 cheſts are by fea or other accident ſo 
ſpoiled as to be worth nothing : if the damage be calculated as on the whole 
value of 101 cheſts, it will not amount to g per cent. and is by moſt inſurers 
thought not to be recoverable by the inſured ; eſpecially it the inſurance be 
made without expreſsly declaring in the policy the particular ſum inſured 
on each cheſt; or that average ſhall be paid on each package, if it amounts 
to 3 per cent.” (which clauſe, however, is now frequently inſerted)—but, if ſuch 
a caſe came to be rightly explained to a jury of merchants, the inſurers 


might reaſonably be condemned to pay the value of thoſe 9 cheſts, in the 


ſame manner as they would, if it had been expreſſed how much was inſured 
on each cheſt, or as if the 101 cheſts had been inſured in five different and 
diſtin policies :—as for example,——N? 1 to 20, in one policy ;—21 to 40, 
in a ſecond ;—41 to 60, in a third ;—b1 to 80, in a fourth ;—and 81 to 101, 
in a fifth :—the inſurers in this caſe, ſuppoling a loſs or damage of one cheſt, 


of the goods ſpecified in each of the three firſt policies, muſt unqueſtionably 


have paid the average, which would have amounted to 5 per cent. becauſe 
the loſs of a cheſt would have been one in twenty: and further, it might be 


conſidered as quite a different thing to find whole cheſts ſpoiled. 


3. Tux law, or cuſtom, by which the inſurers are not obliged to pay any 


particular average under g per cent. was probably eſtabliſhed in order to free 


them from the vexation of being called upon for every trifling damage that 
might happen to a few pieces in a cheſt or bale: yet it ſeems equitable that, 
notwithſtanding an inſurance be made under the general name of goods, at 


leaſt each different parcel or kind of goods ought to be conſidered by itſelf, 


and the inſurers made liable for what damage exceeds g per cent. in ſuch a 
parcel, even if the aforeſaid clauſe were not inſerted in the policy :—how- 


ever, as we have as yet no ſettled rules in this point, the beſt way is to ſet 
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matters out of diſpute, by explications in the policy; and no reaſonable 
inſurer ought to object to any diviſion, or fixing particular values on Parcels 
of bale goods :—if a perſon ſhips 1,000 pieces of long ells divided into 50 
bales of 20 pieces, each piece worth 11. he may ſay, © 1,000]. on 30 bales at 
20]. per bale; and that average ſhall be paid on each bale, if it amounts to g 
per cent.” ut no inſurer ought to admit any diviſion in the value of goods 
of another nature; ſuch as ſugar, hemp, &c. where the exemption of 5 or 16 
per cent. average is from other conſiderations. 


4. UNDER this head is included the damage happening to the ſhip or 
cargo, each ſeparalely, without any fault of the maſter or ſhip's company: 
in this caſe ſuch damage is chargeable to every diſtinct proprietor, and theſe 
are afterwards to be made good by the inſurer. In hke manner, diſburſe- 
ments unavoidably furniſhed for a ſhip which has run aground or ſtruck upon 
a rock, but without taking out it's lading, ſhall be charged only to the ſhip : 
Hkewiſe in caſe any of the ſhip's apparel, as boats, anchors, ſails, cordage, or 
any thing elle pertaining to the hib only, be by privateers or pirates, taken 
away and paged, either in harbour or open ſea; likewiſe goods taken and 
plundered by privateers or pirates, when the maſter did not occaſion the 
taking away of any particular part of the cargo. Goods, being part of the 


cargo, damaged by weather, or the : lea, they alone are to bear ſuch damages. 
—Ord:n. of Stockh. 


5. SEE Accident, Average, Commodity, Cutting, Damage, Freight, General 
Average, Goods, Hemp, Inſuffictency, Intereſt, Periſhable Commodities, Petty 
Average, Repair, Robbery, Ship, Sugar, Theft, Valuation. 


FA L Y KR 9 8. 1- F. 
Y Stat. 6 Geo. 1. c. 18.—Any particular perſon ſhall be at liberty to 


underwrite policies, or may lend money by way of bottomry, ſo as 


the ſame be not on the account or riſque of a corporation, or of perſons 
zeling in partnerſhip. 


2. REMARER.— The above is a clauſe of the aft of parliament, by which 
the two charters were granted to incorporate the London-Afſurance, and the 
Royal-Exchange-Afſurance companies :—notwithflanding it prohibits in expreſs 
terms any particular perſon from underwriting of policies © on the account 
or 7:/que of perſons acting in partnerſhip, nothing is more common than for 
one partner of a commereial houſe to underwrite on the account and riſque 
of the other partners and himfelf, although he ſubſcribes the policies in his 
own name only : 'tis true he muſt ſue and be ſued in his ſeparate capacity ; 
but the intention of the reſtraint by the act, in favour of the two corporations, 
15 unqueſtionably defeated. 


3. Sx Prelim. Diſc. 23. Bottomry, hen, E ods. Society. 
PASS 
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1, P ASS, or paſſport, is a. permiſſion granted by any ſlate to navigate 

in ſome particular ſea, without hinderance or moleſtation from it : 
it contains the name of the veſſel, and that of the maſter, together with her 
tonnage, and the number of her crew, certifying that ſhe belongs to the 
ſubjects of a particular ſtate, and requiring all perſons, at peace with that 
ſtate, to ſuffer her to proceed on her voyage without interruption. 


2. Cairo an action upon a policy, which © warranted that the ſhip 
ſhall have four paſſes, viz. a paſs from the king of England, from the king 
of France, from the king of Poland, and the ſtates of Holland; and the 
goods were to be the goods of ſuch a Poliſh ſubje& on board the ſhip, called 
the City of Warſaw :”—it appeared upon the evidence, that the paſſes bore 
date in April or May, and that the ſhip, to which they applied theſe paſles 
then, was called by another name; and that ſhe was not named the City of 
Warſaw before the Auguſt following; and therefore theſe were not good 
and effectual paſſes for this ſhip according to the guaranty of the policy, 
which intended good paſſes, and not eluſory, vain paſſes; and they being 
a fraud upon the ſubſcribers, the policy ſhall not bind them :—another 
objection was, that the paſſes were for goods which belonged to the ſubjects 
of the king of Poland, and ſo reſtrained only to them; but the goods on 
board were not of the ſubjects of Poland, but of Holland, and therefore not 
within the intent of the policy. kin. 404. Mich. 5 W. and M. at Guildhall, 
B. R.— Anon. 


g. To the end that all manner of diſſentions and quarrels may be avoided 
and prevented on one ſide and the other, it is agreed, that in caſe either 
of their royal majeſties, who enter into this alliance, ſhould be engaged in 
war, the ſhips and veſſels belonging to the ſubjects of the other ally muſt be 


furniſhed with ſea- letters or paſſports, expreſſing the name, property, and 


bulk of the ſhip, as alſo the name and place of habitation of the maſter 
and commander of the ſaid ſhip, that it may appear thereby, that the ſhip 
really and truly belongs to the ſubjects of one of the princes; which paſſports 
ſhall be made out and granted according to the form annexed to this treaty : 
—they ſhall hkewiſe be recalled every year, that is, if the ſhip happens to 
return home within the ſpace of a year.—lt is likewiſe agreed, that ſuch ſhips 
being laden, are to be provided not only with paſſports, as above mentioned, 
but alſo with certificates, containing the ſeveral particulars of the. cargo, 
the place whence the ſhip ſailed, and whither ſhe is bound; ſo that it may 
be known whether any forbidden or contraband goods as are enumerated in 
the 19th article of this treaty, be on board the ſame ; which certificates ſhall 
be made out by the officers of the place whence the ſhip ſet ſail, in the 
accuſtomed form: and if any one ſhall think it fit or adviſable to expreſs in 
the ſaid certificates the perſon to whom they belong, he may freely do ſo. 
In 
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In caſe the ſhips of the ſubjects and inhabitants of both their molt ſerene 
royal majeſties, either on the ſea coaſt or on the high ſeas, ſhall meet with 
the men of war of the other, or with privateers, the ſaid men of war and 
privateers, for preventing any inconvenience, are to remain out of cannon-ſhot, 
and to ſend a boat to the merchant ſhip which has been met with, and ſhall 
enter her with two or three men only, to whom the maſter or commander 
of ſuch ſhip or veſſel ſhall ſhew his paſſport, concerning the property thereof, 
made out according to the form annexed to this preſent treaty ; and the 
ſhip which ſhall exhibit one, ſhall have free paſſage, and it ſhall be wholly 
unlawful any way to moleſt her, ſearch, or compel her to quit her intended 
courſe. But that merchant ſhip of the other party which intends to go to 
a port at enmity with the other confederate, or concerning whoſe voyage 
and the ſort of goods on board there may be juſt ſuſpicion, ſhall be obliged 
to exhibit, either on the high ſeas or- in the ports and havens, not only her 
paſſports, but her certificates, expreſſing that they are not of the kind of 
goods prohibited, which are ſpecified in the 19th article.—Treaty with 
France, 1713.——Thelike rules concerning paſſports are made in the Treaty 
with Holland, 1674; Treaty with Spain, 1667 ; Treaty with Sweden, 
1661; Treaty with Denmark, 1669. 


4. By Stat. 4 Geo. 2. c. 18. ſ. 1.—Forging or counterfeiting any mediter- 
ranean paſs, or altering or eraſing any paſs made out by the commiſſioners 
of the admiralty, or publiſhing as true any forged, altered, or eraſed paſs, 
knowing the ſame to be forged, &c. is felony without benefit of clergy. 


5. SEE Claim, Contraband, Document, Freedom of Navigation, Illegality, 
Lao of Nulions, Maſqued Ship or Property, Neutral Ship or Property, Property. 


oY I  00 


1. a man pays money upon a policy of. aſſurance ſuppoſing a loſs, 
when in truth there was none, he may bring an action of indebitatus 
aſſumpſit, for ſo much money received to his uſe :—and whether he parts 
with his money by m/take or through fraud in the receiver, it is the ſame 
thing.—Skin. 412.—1 Salk. 22.—6 Mod. 162. | 


2, CAsE.—Treby, chief jultice, ſaid, ** aſſumpſit lies for money 
paid by miſtake or deceit, but not for money paid knowingly on illegal 
conſideration; as the party that pays it is particeps criminis, and there is no 
reaſon that he ſhould have his money again. — One, bound in a policy of 
aſſurance, believing the ſhip to be loſt, when it was not, paid his money ; 
and it was held, he might bring an aſſumpſit for the Necovery. of the ſum 
paid. —Salk. 22. Hil. 5 Wil. 9.—Tomkins v. Bernet. 


3. By Stat. 19 Geo. 2. c. 37. f. 7.—lt ſhall be lawful for any. perſon or 
body corporate ſued on any policy of aſſurance, to bring into court any * 
0 
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of money; and if any ſuch plaintiff refuſe to accept ſuch ſum with coſts to be 
taxed in diſcharge of ſuch action, and afterwards proceed to trial, and the 
jury aſſeſs not damages exceeding the ſum brought into court, ſuch plaintiff 
ſhall pay to ſuch defendant coſts to be taxed. 


4. PAYMENT of money into court, is an acknowledgement of being liable 
to the action.ä— g Burr. 2640. 


THe inſurers ſhall alſo be obliged, when a repartition of damages ſhall 
have been made and iſſued forth by the commiſſioners of inſurance and 
averages in this city, immediately to make good, and pay the ſaid damages ; 
and in default thereof, the inſurer ſhall be obliged to pay the inſured intereſt 
at 8 per cent. per annum, from the time that the ſaid repartitions ſhall 
be diſpatched, and iſſued forth, till the actual payment of the money, 
wherein the inſurers are caſt by the ſaid commiſhoners.—Ordin. of Amſt. 


6. Tux inſurer ſhall be allowed to produce proofs againſt any documents 
the inſured may give; nevertheleſs he ſhall, in the mean time, pay the ſum 
by him underwrote, upon the inſured's giving ſecurity.—Ordzn. of France. 
However, the judge may cauſe the payment to be deferred, and even 
diſpenſed with, according to circumſtances, or the greater or leſs credibility 
of the documents, or evidence brought by the aflured :—Arret of Parl. of 
Ax, 23 Sept. 1745.—Idem, 2 Feb. 1741.—Sentence at Marſeilles, 4 Dec. 
1751. So likewiſe if the policy be not adjuſted. —Stracca de effec. gl. 29. n. 8. 
—Sentence at Marſeilles, 31 Jan. 1751. 


7. SEE Adjuſtment, Bail, Broker, Contract, Inter oft of Money, een, 
Lives, Loſs, Miſtake, Proof, Tender of Money. 


Fp 


1. AS E. An action was brought againſt the defendant to recover a loſs 
on peaſe damaged very much by ſea water; and determined at 

_ Guildhall, Mich. 1779, that peaſe are to be conſidered as corn, or grain, 
and ſome ſtatutes were cited in confirmation thereof; and that conſequently 
by virtue of the printed clauſe or N. B. at the foot of the policy, peale alſo 
are free of average, &c,—On a new trial, the plaintiff demanded a total 4%, 
becauſe, though the peaſe arrived at the deſtined port, yet they were ſo much 
damaged and ſpoiled that they ſold for leſs than the freight and charges 
amounted to; and the caſe of Boyfield v. Brown, 10 Geo. 2. in Strange 1065, 
was quoted in ſupport” of this demand (ſee Corn but that caſe having 
occurred before the inſertion of the above- mentioned clauſe or N. B. at the 
foot of our policies, ſeveral brokers and other experienced perſons were 
examined, and no inſtance could be produced of a total loſs by ſea damage 
(though 1 it had often happened) -having been paid, or ſettled by * | 
5 C ince 
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In caſe the ſhips of the ſubjects and inhabitants of both their moſt ſerene 
royal majeſties, either on the ſea coaſt or on the high ſeas, ſhall meet with; 
the men of war of the other, or with privateers, the ſaid men of war and 
privateers, for preventing any inconvenience, are to remain out of cannon-ſhot, 
and to ſend a boat to the merchant {hip which has been met with, and ſhall 
enter her with two or three men only, to whom the maſter or commander 
of ſuch ſhip or veſlel ſhall ſhew his paſſport, concerning the property thereof, 
made out according to the form annexed to this preſent treaty ; and the 
ſhip which ſhall exhibit one, ſhall have free paſſage, and it ſhall be wholly 
unlawful any way to moleſt her, ſearch, or compel her to quit her intended 
courſe. But that merchant ſhip of the other party which intends to go to 
a port at enmity with the other confederate, or concerning whoſe voyage 
and the ſort of goods on board there may be juſt ſuſpicion, ſhall be obliged 
to exhibit, either on the high ſeas or in the ports and havens, not only her 
pallports, but her certificates, exprefling that they are not of the kind of 
goods prohibited, which are ſpecified in the 19th article. Treaty with 
France, 1713. The like rules concerning paſſports are made in the Treaty 


with Holland, 1674 ; Treaty with Spain, 1667 ; Treaty with Sweden, 
1661 ; Treaty with Denmark, 1669. | 


4. By Stat. 4 Geo. 2. c. 18. f. 1. —Forging or counterfeiting any mediter- 
ranean paſs, or altering or eraſing any paſs made out by the commiſſioners 
of the admiralty, or publiſhing as true any forged, altered, or eraſed pals, 
knowing the ſame to be forged, &c. is felony without benefit of clergy. 


5. SEE Claim, Contraband, Document, Freedom of Navigation, Illegality, 
Faw of Nattons, Maſqued Ship or Property, Neutral Ship or Property, Property. 
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F a man pays money upon a policy of aſſurance ſuppoſing a loſs, 
when 1n truth there was none, he may bring an aQtion of indebitatus 
allumpſit, for ſo much money received to his uſe :—and whether he parts 


with his money by mſtake or through fraud in the receiver, it is the ſame 
thing.—Skrn, 412.—1 Salk. 22.—6 Mod. 161. 


2. Cask. —Treby, chief juſtice, ſaid, Wa aſſumpſit lies for money 
paid by miſtake or deceit, but not for money paid knowingly on illegal 
conſideration; as the party that pays it is particeps criminis, and there is no 
reaſon that he ſhould have his money again. One, bound in a policy of 
aſſurance, believing the ſhip to be loſt, when it was not, paid his money ; 
and it was held, he might bring an aſſumpſit for the recovery of the ſum 
paid. —Salz. 22. Hil. 5 Wil. 3.—Tomkins v. Bernet. 


3. By Stat. 19 Geo. 2. c. 37. f. 7.—lt ſhall hs lawful for any perſon or 
body corporate ſued on any policy of aſſurance, to bring into court any m 
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of money; and if any ſuch plaintiff refuſe to accept ſuch ſum with coſts to be 
taxed in diſcharge of ſuch action, and afterwards proceed to trial, and the 
jury aſleſs not damages exceeding the ſum brought into court, ſuch plaintiff 
{hall pay to ſuch defendant coſts to be taxed. 


4. PAYMENT of money into court, is an acknowledgement of being liable 
to the attion.—5; Burr. 2640. 


THe inſurers ſhall alſo be obliged, when a repartition of damages ſhall 
have been made and iſſued forth by the commiſſioners of inſurance and 
averages in this city, immediately to make good, and pay the ſaid damages ; 
and in default thereof, the inſurer ſhall be obliged to pay the inſured intereſt 
at 8 per cent. per annum, from the time that the ſaid repartitions ſhall 
be diſpatched, and iſſued forth, till the actual payment of the money, 
wherein the inſurers are caſt by the ſaid commiſſioners.—Ordin. of Amſt. 


6. Tux inſurer ſhall be allowed to produce proofs againſt any documents 
the inſured may give; nevertheleſs he ſhall, in the mean time, pay the ſum 
by him underwrote, upon the inſured's giving ſecurity.—Ordzn. of France. 
However, the judge may cauſe the payment to be deferred, and even 
diſpenſed with, according to circumſtances, or the greater or leſs credibility 
of the documents, or evidence brought by the aſſured :—Arret of Parl. of 
Aix, 23 Sept. 1745.—l1dem, 2 Feb. 1741.—Sentence at Marſeilles, 4 Dec. 
1751. So likewiſe if the policy be not adjuſted. —Stracca de He. gl. 29. n. 8. 
Sentence at Atte er 31 Jan. 1751. 


7. SEE Adjuſtment, Bail, Broker, Contract, Intereft of Money, ann 
Lives, Loſs, Miſtake, hand Tender of Money. 


1. AS E. An action was brought againſt the defendant to recover a loſs 


on peaſe damaged very much by ſea water; and determined at 
Guildhall, Mich. 1779, that peaſe are to be conſidered as corn, or grain, 


and ſome ſtatutes were cited in confirmation thereof; and that conſequently 


by virtue of the printed clauſe or N. B. at the foot of the policy, peaſe alſo 
are free of average, &c.—On a new trial, the plaintiff demanded a total 40%, 
becauſe, though the peaſe arrived at the deſtined port, yet they were ſo much 
damaged and Tpoiled that they ſold for leſs than the freight and charges 
amounted to; and the caſe of Boyfield v. Brown, 10 Geo. 2. in Strange 106g, 
was quoted in ſupport” of this demand (ſee Corn)—but that caſe having 
occurred before the inſertion of the above-mentioned'clauſe or N. B. at the 
foot of our policies, ſeveral brokers and other experienced perſons were 
examined, and no inſtance could be produced of a total loſs by ſea damage 
(thou gh it had often happened) having been paid, or ſettled by underwriters, - 
3 ſince 
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ſince the inſertion of the ſaid clauſe, on either of the commodities therein 


mentioned ;—moreover 1t was argued for the defendant, that the clauſe 
being founded on a conſideration of the periſhable nature of thoſe commo- 
dities, it was not reaſonable to ſuppole, that it could ever have been meant 


| that the inſurer ſhould only be free from any partial damage, even ſo far 


it might be as 90 per cent. or more, and yet that he ſhould be liable to pay 
for damage amounting to 100 per cent. or a. total loſs. Verdict for the 
defendant, WISELY Lord Mansfield, at. — Hil. 1780. —Maſon v. Stirrov 
or Sπ ra. 


2. Tux inſtance of a parcel of biſcuit (on which I was an inſurer) ſtated 
in the Prelim. Diſc. p. 43, is ſimilar to the above-mentioned caſe ; and 
having been referred to arbitrators (ſince the printing of the ſaid diſcourſe) 
they decided in like manner againſt the claim of the aſſured. 


Ste Average, Commodity, Corn, Damage, Free of Aver age, Goods, 
Grain, Per e Commodatzes. 


PERISHABLE COMMODITIES. 


1. 1 AMAG Es happening to periſhable goods from their own nature, 


are not to be borne by the inſurer. 


2. By Stat. 12 Ai, c. 18.—made perpetual by 4 Geo. 1. c. 12.—The 
collector of the cuſtoms, or any other perſon who ſhall be employed in 
preſerving any veſſel in diſtreſs, ſhall, within thirty days after the ſervice 


performed, be paid a reaſonable reward for the ſame, and in default thereof, 


that the ſhip or goods fo ſaved ſhall remain in the cuſtody of the collector 


till ſuch time as he and thoſe employed by him ſhall be reaſonably gratified 


for their aſſiſtance and trouble, or good ſecurity given for that purpole :— 


| this is where the merchant claims his ſhip or cargo ; but in caſe no perſon 
appears to claim, there is the following prov:/o } that goods which are in their 


nature periſtable, ſhall be forthwith fold by the collector ; and that, after 
deducting all charges, the reſidue of the price, with a fair and juſt account 


of the whole, {hall be tranſmitted to the exchequer, there to remain for the 


benefit of the rightful owner; and that the ſame thall be delivered to him ſo 
ſoon as he appears ar makes a claim. 


. N 3 and Garne bird of 1 a veſſel oblled the : Serpent's 
Prive loaded the ſame- with 100 quarters of wheat for Zealand: in her 


voyage ſhe was ſtranded at a place called Redſcar, near Stocktown : Chalmers 


having got notice of the accident repaired immediately to Redſcar; and 
found his wheat in the hands of John Wilſon collector of the cuſtoms at 
Stocktown; part of it laid up in lofts, and part in the open fields; the 
white 1 damaged by ſea-Water: 0 it neceſſary to diſpoſe of the 


wheat 
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wheat inſtantly, he applied to the collector for liberty to ſell; offering to put 
the price in his hand as ſecurity for the ſalvage: this being obſtinately 
refuſed, he took a proteſt againſt the collector, and brought againſt him an 
action of treſpaſs upon the caſe before the king's bench: and the defendant 
having put himſelf upon his country, the cauſe came to a trial at Newcaſtle ; 
where a /pectal verdict was returned, in ſubſtance finding, © that all reaſonable 
care was taken of the wheat by the collector, and others by his order: that 
on the 3d of October then next following, James Chalmers applied to the 
collector, deſiring that the wheat, being much damaged, might be forthwith 


ſold; and that the money produced by ſuch ſale might be left in the hand of 


the collector to anſwer all charges; but did not then offer to pay to the 
collector any money for /alvage : neither did the collector then make any 
demand on that account, he not knowing at that time what the ſalvage 
amounted to; but then refuſed to deliver the ſaid wheat, or permit the ſame 
to be fold, he having an order from the commiſſioners of his majeity's cuſtoms 
for that purpoſe :” and the verdict concludes thus; * but whether, upon the 
whole matter aforeſaid by the ſaid jurors in form aforeſaid found, the within- 
named John Wilſon be guilty of the premiſes within written or not, the 
ſaid jurors are altogether ignorant, and pray advice from the court there- 
upon. — The judge at that circuit having referred the cauſe to the court of 
king's bench at Weſtminſter, judgment was at laſt there given on the 18th 
of July 1751, after ſeveral continuations, finding, © that the ſaid John 
Wilſon 1s not guilty of the premiſes; that the ſaid Brunton and Chalmers 
ſhall take nothing by their ſaid bill ; but that they be in mercy, &c. for their 
falſe claim; and that the ſaid John Wilſon go thereof without day, &c. and 
it is further conſidered, that the ſaid John recover againſt the ſaid Brunton 
and Chalmers ſixty pounds, for his coſt and charges laid out by him about 
his defence on this behalf; and that the ſaid John have execution thereof, 
& c. For this ſum. of 60l. awarded to the colleQor for coſts, he brought 
an action againſt Brunton and Chalmers, before the court ion, and in 
ſupport of this claim ſet forth, that it is founded on the preſumption, quod 
res Judicata pro veritate habetur,—The defendant inſiſted, that this preſump- 
tion muſt yield to direct evidence of mjuſtice, which would clearly appear 
upon comparing the decree with the ſtatute : and the following circumſtances 
were urged; firſt, that though the wheat was in a periſhing condition, the 
colleQor refuſed to permit the ſame to be ſold, even contrary to his own 
intereſt, as the price to him was a better ſecurity for the ſalvage than the 
damaged wheat: ſecondly, when the application for - ſale was made, the 
collector was not ready to make his claim for ſalvage, not knowing at that 
time the amount thereof; and in theſe circumſtances to forbid the fate, was 
not only rigorous, but a poſitive act of injuſtice; it was, to abandon the 
wheat to deſtruction, without permitting the defendants to interpoſe : even 
ready money to pay the ſalvage would not have availed them, ſeeing the 
collector was not in a condition to make any demand. This caſe being 
reported by the lord ordinary, it occurred at adviſing, that che ſtatute provides 
nothing about ſelling periſhable goods, except in the caſe that the merchant 
does 


equity. 
the 405 of the court of ſeſſion rever/ed ;. by which the 60l. of coſts decerned 
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does not appear to claim the wrecked goods : therefore the preſent caſe is 
not provided for by the ſtatute ; it is a ca/us omiſſus, which in equity mull be 
ſupplied agreeably to the intendment and purpole of the ſtatute. Viewing the 
matter in this light, it appeared in the firſt place, that the defendants, being 
proprietors of the wheat, were entitled to diſpoſe of it, provided the collector 
{ſuffered no prejudice as to his claim of ſalvage, which he certainly did not if 
the price were put in his hand : nay his ſecurity would be improved by the 
ſale, which would afford him current coin inſtead of periſhing wheat: it was 
conſidered, in the ſecond place, that this 1s agreeable to the intendment of 
the ſtatute; for if the cuſtomhouſe-ofhcer muſt diſpoſe of periſhable goods 
when there is no claim, much more where the owner appears, and inſiſts for 
a ſale : thirdly, the ſtatute, when it entitles the cuſtomhoule-officers to retain 
the goods for ſecurity of ſalvage, undoubtedly ſuppoſes that the officer can 
inſtru& his claim, in order that the merchant may have inſlant poſſeſſion of 
the goods, upon paying the ſalvage: in this view the conduct of the collector 
was altogether unjuſtifiable: the ſtatute gives no authority for retaining the 
goods as a ſecurity for the ſalvage, unleſs as a /uccedaneum when fatisfattion 
is not offered in money; and as the collector here was not ready to receive 
ſatisfaction, it was a treſpaſs to retain the goods in a periſhing condition, 
becauſe the ſtatute gave him no authority to act in ſo oppreſſive a manner. 
With regard to this matter in general, one obſervation had great 
weight, that it never could be the intention of the legiſlature, to force 
merchants firſt to pay ſalvage, and thereafter to undergo the riſque of 
periſhable and damnified goods, the price of which poſhbly might not 
amount to the ſalvage: if the goods be abandoned to thoſe who ſave them, 
there can be no claim for ſalvage ; for © /alvage can never exceed the beneſit 
procured by it:“ upon this footing the collector could not in common juſtice 
demand more than the value of the goods for his ſalvage; and a fortion 
could not demand any ſecurity beyond that value : the court accordingly 
unanimouſly refuſed to interpoſe their authority for execution upon this 
judgment. This judgment of the king's bench may poſſibly be juſtified 
as pronounced by a court of common law, which, in interpreting ſtatutes, 
muſt adhere to the letter, without regarding the intention of the legiſlature: 
if ſo, the proprietors of the wheat ought to have applied to the chancery, 


or have removed this cauſe there by a certiorari. If courts of common law 


in England be ſo confined, their conſtitution is extremely imperfect: but 
ſuppoſing the court of king's bench to have acted properly according to its 
conſtitution, it was notwithſtanding right in the court of ſeſſion,” to refule 
execution upon a foreign decree that is materially unjuſt, or contrary to 
An appeal entered by Collector Wilſon was heard ex parte, and 


in the court of king's bench was made effectual againſt Brunton and Chalmers. 
—Wilſon v. Brunton & Chalmers. I. Kaims Frin. 5. 870. 


4. Loxy Kaims makes the llowing as” on "the. abovg-mentioned 
reverial, —The decree, if I have been. nightly informed, was: reverſed for 
the 
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the following reaſon; that in England the decree of a ſoreign ſupreme count 
has ſuch credence, that judgment is immediately given, without entering into 
the merits, provided the matter have been litigated ; that in all countries the 
decrees of the court of admirally are, for the ſake of commerce, entitled to 
immediate execution ; and that the ſame credence ought to have been given 
by the court of ſeſſion to the judgment of the king's bench, Hence it 
would appear, that in England greater authority 1s given to foreign decrees 
than in any other civilized country; and indeed greater than can be juſlified 
from the nature and conſtitution of any court. A foreign decree has no legal 
authority in England; and for the courts of Weſtminſter blindly to authorize 
execution upon a foreign decree, without admitting any objection againſt it, is 
a practice that cannot be approved, becauſe it muſt frequently lead them to 
authorize injuſtice. But admitting the practice of England, it ought to have 
been conſidered, that the practice of England is no authority in Scotland: 
in reviewing the decrees of the court of ſeſſion, the law of Scotland is the rule: 
and if the decree in queſtion was agreeable to the law of Scotland, it ought 
to have been affirmed; eſpecially as the law of Scotland with refpect to 
foreign decrees is not only in itſelf rational, but agreeable to the laws of all 
other civilized nations, England excepted. The houſe of lords, we may 
reſt aſſured, could not intend to try the merits of a Scotch decree by the law 
or practice of England. But as the appeal was heard ex parte, the reverſal 
has certainly been founded upon the erroneous ſuppolition, that, with reſpect 
to foreign decrees, the practice of Scotland is the ſame with that of-England. 


Prin. of Equ. 373. 


5. Wx periſhable commodities are ſheciſied in the policy according to 
the directions in art. 8, tit. 4, and that they ſpoil or receive damage by reaſon 
of their natural quality of themſelves: as for example, when wines turn 
ſour, or leak out, Seville or China oranges, lemons, apples, and pears, 
_ periſh, cheſnuts and corn is heated, and ſo forth; as likewiſe when rats or mice 
eat or deſtroy any thing; in all ſuch caſes, the aſſurer is not liable to make 
good. the damage, but the ſame remains for the particular account of every 
one, to whom the goods belong: unleſs ſuch damage aroſe from hence, 
that the ſhip was prevented from purſuing it's voyage by reaſon of reſtraint, 
&c. by external violence and foreign cauſes, either by breakings of the ſea 


over them, by the ſhip's ſpringing a leak, and opening ufelf. —Ordn. of Hams. 


6. PERISHABLE goods, as ſugar, ſalt, vitriol, alum, corn, herrings dried, 
fiſh, hops, peaſe, beans, cheeſe, wool, furs, ſkins, ſeeds, flax, hemp, untarred 
cordage, and cable yarn, paper, books, ſhall be declared by the party to 
whom the inſurance is made, and be inſerted in the policy, under penalty 
that the inſurance ſhall be of no effect, and the inſurer ſhall keep the 
premium. —Ordzn. of Stockh, | 


7. Tazlof, diminution, or waſte, that may happen from the periſhable 
Fa Gao any thing, ſhall not fall on the inſurers, —Ordn. of France. 
5 D 8. WHATSOEVER 
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8. WnrarTsSOEveR loſs or damage happens from the nature of the com- 
modity, without ſtorm or other perils of the ſea, is for the account of the 
proprietor, and not the inſurer. —Guidon. c. 5. art. 8. Styþmannus, ad jus 
marit. par. 4. c. 7. n. 320 and ſeq. 


9. Sex Prelim. Diſc. 43. Abandonment, Accident, Commodity, Corn, 
Damage, Detention, Foreign Adjufiment, Foreign Court, Free of Average, 
Freight, Goods, Hemp, Inſufficiency, Leakage, Particular Average, Peaſe, Salvage, 
Sugar. | 


P'E-T7-T.Y AVE R406 © 


1. ND ER title, Average, I have made a general diſtinction of the petty 

averages, which inſurers are not anſwerable for, from the other 
averages, for which they are liable. To the petty, or accuſtomary average 
(of which one third 1s borne by the ſhip, and two thirds by the cargo) belong 
lodemanage, towage, and pilotage; light-money, anchorage, beaconage, bridge- 
toll, quarantine; and river-charges; fignals, inſtructions, paſſage- money by 
caſtles, fees for ſailing orders, expences for digging a ſhip out of the ice, when 
frozen up; and all ſuch diſburſements and charges as, according to occur- 
rences, and the cuſtom or nature of every place, and the quality of the ſhip 
and goods, the maſter neceſſarily furniſhes for the benefit of the ſhip and 
cargo, either at the lading or unlading place, or on the voyage :—at London 
by cuſtom, Dover Pier : at Cadiz, the health-vifits, and examinations into the 
contents of the ſhip's cargo, called there el Fondeo, or ſearching to the 
bottom of the ſhip's hold :—in lieu of all which different petty port charges, 
it is uſual at ſome places to pay 5 per cent. calculated on the freight, and 5 
per cent. more for primage to the captain; or at ſuch other rate as may be 
agreed between the owner and freighter ;—but to any of thoſe charges the 
infurers have nothing to contribute, —unleſs when they are extraordinary or 
unuſual, and incurred for the expreſs purpoſe of relieving the ſhip and cargo 
from ſome imminent danger; and then, ſuch charges are to be reputed and 
borne as general average. 


2. See Average, Contribution, Freight, General Average, Particula: 
Average, Pilot and Pilotage, Quarantine. | 


P I T W. 


15 FF it has been agreed on at Konzngſberg, that the goods ſhall be put on 

1 board free at Pilaw, this ſhall be extended no further than that the 
maſter of the ſhip is clear of all lading-charges, and other uſual expenditures, 
betwixt Koningſberg and Pilaw, the freighter alone being to bear them: bu 
as to the average, ſuch goods are on the ſame footing as others, unleſs it was 
expreſsly agreed that the freighter ſhould deliver his goods at Pilaw, at his 
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own riſque; in which caſe the connection betwixt them and the ſhip does not 
commence till the goods thus to be brought on board, have been cleared at 
the cocket- office of Pilaw.— On the other hand, a ſhip being freighted for 
Koningſberg, and the goods to be delivered in the road, or at Pilaw, the 
connection with regard to theſe goods, ceaſes upon their being landed at 
Pilaw, or put on board lighters to be forwarded to Koningſberg.——But a 
maſter having received goods to be delivered at Koningſberg, and putting 
them into /zghters at Pilaw, or in the road, in order to fend them away, and 
proceed further with the reſt of the lading; in caſe he was not allowed, by a 
particular clauſe in the charter-party, to proceed further, he may be compelled 
to give ſufficient ſecurity in behalf of the ſhip, for any damages to be appre- 
hended, before her arrival at Koningſberg, to the goods, and for the average 
occaſioned thereby: yet the goods carried to Koningſberg, upon weighing 
anchor from Pilaw, have no concern with any further danger of the ſhip.—— 
If a ſhip hath received its outward-bound lading partly from Koningſberg, 
partly from Dantzict, Elbing, or Braunſberg, and is to take it on board at 
Pilaw, the goods from the laſt-mentioned places enter into no average con- 
nection with thoſe already on board, or which came from Koningſberg, before 
the ſhip and the lighters, or other vehicles, with the goods from Dantzick, 
Elbing, and Braunſberg, ſhall be arrived at Pilaw, and cleared at the cuſtom- 
houſe there: in caſe the ſhip itfelf goes from Pilaw, and begins to load at 
Elbing or Braunſberg, there ſhall likewiſe be no connection in danger or 
average betwixt them and the goods ſhipped from Koningſberg, till the return 
of the ſhip to Pilaw, and it's legal clearance there. A ſhip, on the contrary, 
bringing a cargo to Pilaw, of which part is conſigned to Koningſberg, and 
part to Dantzick, Elbing, or Braunſberg, the goods belonging to the latter 
places, when paſt the Heerd at Pilaw, have no longer any average connection 
with the reſt of the cargo, whether they were brought in a ſhip or lighters ; 
likewiſe from the ſame time the ſhip itſelf, if going to Elbing or Braunſberg, 
has no further concern with the goods delivered for Koningſberg. If the 
ſhip go to Koningſberg, and the foreign goods after they are out of the ſhip, 
remain at Pilaw, their connection alſo is at an end upon the ſhip's paſſing the 
Heerd.—Ordzn. of Koningſb. 


2. Ste Average, Community, Contribution, General Average, U/age. 


PILOT AND PILOTA GE 


1. IN many parts, where the approach or entrance to harbours, &c. are 
I hazardous and difficult, the taking a pilot is not a voluntary act, but 
obligatory on the maſter ; otherwiſe, in caſe of a loſs, he muſt make it good. 
Lex Merc. rediv. 122. 


. Stat. 3 Geo. 1. c. 13.—If any pilot ſhall negligently loſe the ſhip 
under his care, and be thereof convicted, he {ball for ever after be incapaci- 
tated 
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tated for acting as a pilot; = the number of ſuch pilots ſhall not be leſ; 
than 120, whoſe names, ages, and places of abode, ſhall, every 25th of March, 
be allixed in ſome public place at the cuſtom-houſes at London and Dover; 
and for not returning ſuch liſt, the maſter and wardens of the ſociety or 
fellowſhip of pilots of the 7rinzty-Houſe ſhall forfeit 10]. &c.—Every perſon, 
even the maſter of the ſhip or veſſel himſelf, who takes upon himſelf to pilot 
&c. from Dover, Deal, and the Iſle of Thanet, before being firſt examined, 
approved, and admitted into that ſociety, incurs the like penalties.—5 Burr. 
2602 to 2604. 


3. Tur pilot, who through ignorance ſtrands a veſſel, ſhall be whiþt, and 
for ever deprived of exerciſing his function again: and he who malictouſly 
runs a {hip aſhore, ſhall ſuffer death, and his corple be fixed to a maſt near 
the place of the wreck.—Ordzn. of France. 


4. IN order to avoid all riſque of life, ſhip, and cargo, the maſter ſhall be 
obliged to take in a pilot at all places where it is neceſſary and cuſtomary, 
or fa ling ſo to do, he ſhall forfeit each time fiſty gold rials, and make good, 
beſides, to the merchants all charges and damages, with intereſt, ſuffered and 
accrued by reaſon thereof. Ordin. of Antw. 


5. Ir a maſter of a ſhip being on a dangerous coaſt, and where he is 
unacquainted, is obliged for ſaving the ſhip and goods to pay an exorbitant 
pilotage, amounting to above a dollar per laſt of the burthen of the ſhip, it 
hall be made good by the ſhip and goods as gro/s average: the uſual 
pilotage comes within common average.—Ordin. / Koning ſb. 


6. Ir it happens that the pilot runs the ſhip aſhore, whether through 
villainy, diſaſter, inadvertency, or imprudence, the commiſſioners ſhall take 
cognizance of it, and puniſh him according to the exigence of the caſe, either 
by ſuſpenſion, diſcharging, bamſhing, or by a greater puniſhment, even with 
death ; but if it happens through an extraordinary caſualty, as by an unfore- 
ſeen miſchance of a ſudden change of wind, or of the current, or other ſimilar 
accidents, the penalty ſhall be moderated by the commiſſioners, as they ſhall 
think juſt ; ordering to this effect the reſpective officers to inform themſelves 
exactly of what has paſſed, and to ſend their declarations to the commiſſioners, 
as alſo, if the caſe require it, to ſeize the pilot, and proceed againſt him, 
according to what he has done. —Ordin. of Holl. 


7. Ix a pilot undertakes the conduct of a veſſel, to bring her to any port, 
and fail af his duty therein, ſo as the veſſel miſcarry by reaſon of his ignorance 
in what he undertook, and the merchants ſuſtain damage thereby, he ſhall be 
obliged to make full ſatisfaction for the ſame, if he hath wherewithal ; and, 

if not, lo/e his head :—and if the maſter, or any of his mariners, or any one of 
whe merchants cut off his head, they ſhall not be bound to anſwer for it; but, 
before they. do it, they muſt be ſure he had not wherewith to make ſatisfac- 
tion. Laus of Oter on. 


8. REMARK. 
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8. REMARK.—The loſs of the pilot's head, if through his ignorance or 


negligence the ſhip is loſt, is taken from the Con/u/2to del Mare, c. 247, and 


anſwers to that known maxim in the law, Quz non habet in ere, luet in 
corpore.”——lt the above-mentioned law were in force in England, there 
would be, annually, many heads of pilots cut off: but, as the numerous and 
heavy loſſes continually ſuſtained by the ignorance, negligence, and, as there 
is reaſon to believe, roguery of pilots (to benefit themſelves and their connec- 
tions on the coaſt, by recovery of anchors, cables, &c. and pillages from 
wrecks) commonly fall on the inſurers, it behoves thele to exert themſelves, 
in order to eſtabliſh more ſuitable regulations, and to enforce proper puniſh- 
ments in all ſuch caſes. —Molloy and Malynes remark, that an unſkilful pilot 
was puniſhed (by the law of Denmark) by paſling thrice under the ſhip's keel. 


9. SEE Aſſociation, Copenhagen, General Average, Maſter, Negligence, 
Petty Average, Seamen. 


PIRACY: AN D PIRATE 


i. T H E crime of piracy, or robbery and depredation upon the high ſeas, 

is an offence againſt the univerſal law of Petey! a pirate being, 
according to Sir Edward Coke, © hoſtis humani generis: —as therefore he 
has renounced all the benefits of ſociety and government, and has reduced 
himſelf afreſh to the ſavage ſtate of nature, by declaring war againſt all 
mankind, all mankind mult declare war againſt him: ſo that every com- 
munity hath a right, by the rule of ſelf-defence, to inflict that puniſhment 
upon him, which every individual would in a ſtate of nature have been 
otherwiſe entitled to do, for any invalion of his perſon or perſonal property. 
By the ancient common law, piracy, if committed by a /ubjeft, was 
held to be a ſpecies of treaſon, being contrary to his allegiance ; and by an 
alien to be felony only; but now, fince the ſtatute of treaſons, 25 Edw. 3. 
c. 2. it is held to be only felony in a ſubject: formerly it was only 


cognizable by the admiralty courts, which proceed by the rules of the civil 


law; but, it being inconſiſtent with the liberties of the nation, that any man's 
life ſhould be taken away, unleſs by the judgment of his peers, or the 
common law of the land, the Stat. 28 Hen. 8. c. 15. eſtabliſhed a new 
juriſdiction for this purpoſe ; which proceeds according to the courſe of 
the common law.——The offence of piracy, by common law, confiſts in 
committing thoſe acts of robbery and depredation upon the high ſeas, which, 
ik committed upon land, would have amounted to felony there; but, by 
ſtatute, ſome other offences are made piracy alſo; as by Stat. 11 and 12 
Will. g. c. 7. if any natural born ſubje& commits any act of hoſtility upon the 
high ſeas, againſt others of his majeſty's ſubje&s, under colour of a commiſſion 
from any foreign power : this, though it would only be an att of war in an 
alien, ſhall be conſtrued piracy in a ſubje& : and further, any commander, or 
other ſeafaring perſon, betraying his truſt, and running away with any ſhip, 

| 5 E boat, 
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boat, ordnance, ammunition, or goods; or yielding them up voluntarily to 
a pirate; or conſpiring to do theſe acts; or any perſon confining the com- 
mander of a veſſel, to hinder him from fighting in defence of his ſhip, or to 
cauſe a revolt on board; ſhall, for each of theſe offences, be adjudged a 
pirate, felon, and robber, and ſhall ſuffer death, whether he be principal 
or acceſſary,——By the Stat. 8 Geo. 1. c. 24. the trading with known pirates, 
or furniſhing them with ſtores or ammunition, or fitting out any veſlel for 
that purpoſe, or in any wile conſulting, combining, confederating, or 
correſponding with them; or the forcibly boarding any merchant veſſel, 
though without ſeizing or carrying her off, and deſtroying or throwing any 
of the goods over-board; ſhall be deemed piracy : and all accef/aries to 
piracy, are declared to be principal pirates, and felons without benefit of 
clergy. By the ſame ſtatutes allo (to encourage the defence of merchant 
veſlels againſt pirates) the commanders or ſeamen wounded, and the widows 
of ſuch ſeamen as are ſlain, in any piratical engagement, ſhall be entitled 
to a bounty to be divided among them, not exceeding one fiftieth part of the 
value of the cargo on board: and fuch wounded ſeamen ſhall be entitled 
to the penſion of Greenwich hoſpital ; which no other ſeamen are, except 
only ſuch as have ſerved in a ſhip of war: and if the commander ſhall behave 
cowardly, by not defending the ſhip, if ſhe carries guns or arms, or ſhall 
diſcharge the mariners from fighting, ſo that the ſhip falls into the hands of 
pirates, ſuch commander ſhall forfeit all his wages, and ſuffer fix months 
impriſonment. —4 Black. Comm. 71, 72. 


2. THERE are inſtances, where ſucceſs has made a company of pirates 
{o powerful as to induce them to ſettle, and form themſelves into a common- 
wealth; it was to this, that Algzers, Tyipoli, and Tunis, owe their eſtabliſh- 
ment, and which they have ſupported for many years, though they really 
(till ſubſiſt by their quondam profeſſion, or what is very like it; and only 
obſerve the treaties made with them, ſo long as the rabble will permit, and 
it ſuits their conveniency.——lIt has been cuſtomary to grant commiſſions 
to the commanders of ſhips bound to the Eaſt-Indies, for the ſeizing of 
pirates.—Since the war which commenced in 1756, ſeveral perſons, maſters 
of privateers, have been executed for piracy ; the facts were, that neutral 
ſhips, Dutch and Danes, were ſtripped in the Engliſh channel by ſmall 
privateers, and plundered, ſometimes by the maſters and people of the 
privateers diſguiſed; at other times more openly: this occaſioned the act 32 
(70. 2. for puniſhing them, rg 


3. A RANSOM promiſed to a pirate, is not binding by the civil law, 
therefore no wrong 1s created by not complying with it; and: the reaſon 1s, 
that the law of arms is not communicated to ſuch, neither are they capable 
of enjoying that privilege which lawful enemies may challenge in the 
caption of another; however, this hath it's limits; for a pirate may have a 
lawful poſſeſſion, which he cannot be denied claiming at law, if injury or 
wrong be done him, and this is in conſequence of his taking a legal 2 

fo 


or 
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for by that he ſubmits to the magiſtrate, and pays obedience to the laws in his 
demanding juſtice "I" 


4. Loxp Mansfield ſaid, in Spain, Venice, and England, the goods go 


to the captor of a pirate, againſt the owner, as there can be no condemnation 


to entitle the pirate: a capture by a pirate, or a capture under a commzſ/ion, 


where there is no war, do not change the property; yet, as between inſurer 
and inſured, they are juſt upon the ſame foot as the captures by an enemy.— 


Go/s & Withers. 


5. For the greater freedom of commerce and navigation it is agreed 


and concluded, that the king of Great-Britain and the States General 


ſhall not receive into their havens, cities and towns, nor ſuffer that any of 
the ſubjects of either party do receive pirates or ſea- rovers, or afford them any 
entertainment, aſſiſtance or proviſion, but ſhall endeavour that the ſaid 
pirates and ſea-rovers, or their partners, ſharers, and abetters, be found out, 
apprehended, and ſuffer condign puniſhment, for the terror of others: and 
all the ſhips, goods and commodities piratically taken by them and brought 
into the ports of either party, which can be found : nay, although they be 
ſold, ſhall be reſtored to the right owners, or ſatisfaction ſhall be given either 
to the owners, or to thoſe who by letters of attorney ſhall challenge the 
ſame ; provided the right of their proprietor be made to appear in the court 
of admiralty by due proofs according to law. Treaty with Holland, 1667.— 
Treaty with France, 1686 and 1713. —Treaty with Denmark, 1669.—Treaty 
with Turkey, 1675. 


6. Tus ſhips and effects of our ſubjects or allies retaken from pirates, 
and reclaimed within a year and a day from the declaration which ſhall have 
been made of them at the admiralty, {hall be reſtored to the proprietors, on 
paying one-third of the value of the ſhip and goods, for charges of the 


recapture.—Ordn. of France. 


7. REMARK.—What is ſaid above (ſect. 4.) by lord M. is conformable to 
what Grotius mentions, de jur. bell. &c. I. 6. c. 9. f. 17 and 19.—and it 
may be added, that the like uſage prevails in Holland. Loccenius ſays, “ ea 
quæ piratæ nobis eripuerunt, non opus habent poſtliminio, quia jus gentium 
illis non concedit, ut jus domini mutare poſſint; de jur. marit. I. 2. c. 4. 
n. 4. arg. leg. 24 and 27. ff. de captivis :—it ſeems however to conſiſt with 
policy and the public good that the captors ſhould be entitled to the whole 
of what they take from pirates, to animate them to brave the danger of 
attacking them: but the French authors extol the above-mentioned article 
of the Ordin. of 1681, as © doing great honour to their nation, ſince it 
ſuppoſes in their countrymen an ardour of cruifing againſt pirates, excited 
rather by the love of glory and Pane good, than by intereſt and the 
ene of gain.“ 


8. SEE 
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8. SEE Barbary, Capture, Colony, Commiſſion of Marque, General Average, 
Maſter, Ranſom, Robbery, Seamen, Ships of War, Tunis, Turkey, War. 
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1. OLICY of inſurance (from the Spaniſh word polzga, and that from 

the Latin pollicitatio, a promiſe) is the inſtrument by which the 
contract between the inſured and inſurer is effected: it is not, as almoſt all 
other ſolemn agreements uſually are, ſubſcribed by the parties on each fide, 
but by the inſurer only, who 1s therefore emphatically ſtiled the underwriter : 
nevertheleſs, there are, both by law and cuſtom, certain implied conditions 
of this contract, as well as expreſs warranties often inſerted in it, on the part 
of the infured ; for the performance or fulfilling of which he is equally bound 
as if his ſignature were afhxed to it; or in failure thereof the contract is 
rendered null and void. | 


2. Avortcy of inſurance is ſtill unknown at common law: Lord Kaims 
Prin. of Equ. 160. It is but a parol contract; and muſt be conſtrued 
according to the minds of the parties, and not according to the ſtrict ſenſe of 
the words Jeffries v. Legandra) : Lee, chief juſtice, ſaid ; the flri&um 
Jus, or apex juris, is not to be laid hold on in policies, but they are to be 
conſtrued largely for the benefit of trade Iierney v. Etherington) ;—— 
Pemberton, juſtice, ſaid; policies are ſacred things, and a merchant ſhould 
no more be allowed to go from what he had ſubſcribed in them, than he that 
ſubſcribes a bill of exchange payable at ſuch a day, &c. ( Skin. 34. ): 
but being contracts, the very eſſence of which conſiſts in obſerving the pureſ? 
good faith and integrity, they are vacated by any the leaſt ſhadow of fraud 
or undue concealment; and, on the other hand, being much for the benefit 
and extenſion of trade, they are greatly encouraged and protected both by 
common law, and acts of parliament :—2 Black, Comm. 461.-——Lord Mans- 
held ſaid; in queſtions upon policies, the nature of the contract, as an 


indlemnity, and nothing elle, is always liberally conſidered. -G & Withers. 


3. Ix every maritime place where it is uſual to inſure, there are printed 
forms of policies according to the object of the inſurance, in which the 
common circuraſtances and clauſes, and the general perils which the inſurers 
take upon them, are enumerated, and blanks left to inſert in writing the 
requiſite particulars. of each inſurance, as alſo ſuch expreſs warranties, or 
leparate conditions and extraordinary, clauſes as may be agreed on:—almoſt 
every country has it's particular forms of policies; and ſuch is the variety of 
the matters and occaſions which different perſons have to inſure, that it would 
be difficult to frame a ſtandard policy, or ſo many diſtin forms of policies, 
even for ſhips and merchandiſes only, as might exactly ſuit every country, 
much leſs every caſe that might occur.—With regard to inſurances on lives, 
fire, and ſundry other events, we, in England, frequently make uſe of policies 

| | | written 
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Lex Merc. c. 25, and Molloy, De Jur. Marit. b. 2. c. 7. 


to ſignify a particular loſs.” 
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written throughout, expreſſing all the circumſtances and clauſes e to 
the minds of the parties. 


4. Tux particulars of a policy of inſurance being therefore fo variable. 
it is not eaſy to deſcribe preciſely the e ntials of this inſtrument: they are 
however, in general, as follows, viz.—1. the perſon's name for whom the 
inſurance is made, with a declaration of it's being for and in the names of 
whomſoever the property inſured may belong to :—92. the names of the ſhip 
and maſter :—g. whether they be goods, merchandiſes, effects, or whatever 
elſe, upon which the inſurance 1s made :—4. the name of the place where the 
goods are laden, whither bound, and where the ſhip may touch :—5. the 


time when the riſque begins, and when it ends: —6. all the different kinds of 


dangers, which the inſurer takes upon him :—7. the conſideration, or premium 
(which in England muſt be expreſſed to be received) :—8. the day, month, 


and year, the policy is ſigned by each inſurer :—and 9. all other clauſes and 
conditions on which the parties particularly agree, 


5. Poricits having been filled up in ſuch various terms, and ſuch 
unexampled expreſſions inſerted, according to the different conceptions, 
fancies, or exigencies, and ſometimes mental reſervations, of the inſured, it 
has naturally occaſioned many diſputes, and conſequently brought on, in the 
courſe of a few years paſt, the moſt remarkable trials that ever employed our 
courts on ſubjects of inſurance, as will appear in this work, by references to 


them from title, Caſes Adjudged. 


6. Tux printed form of policies for {hips and merchandiſes at preſent in 


uſe in England, varies but little from that which was originally brought from 


abroad, and was common here above 200 years ago, as appears in Malynes's 


This form 1s, 
however (as Lord Mansfield obſerved, in the caſe of Wil/on & al. v. Smith. 
3 Burr. 1550.) © very irregular and confuſed; an ambiguity ariſes in them 
from their uſing words in different ſenſes ; particularly in the uſe of the word, 
average: it is uſed to ſignify a contribution to a general loſs; and it is uſed 

. In ſhort, the true ſenſe of the ſeveral terms, 
and expreſſions or clauſes in our printed policies, can be underſtood only 


from experience, and a knowledge of the preciſe conſtruction that has been 


made of them by long ge, and which, as well as the diſtin& obligations 


and duties of the parties to this contract, in all the various matters to which 


it relates, are amply ſet forth, under the reſpective titles throughout this 


work. 


By Stat. 11 Geo. 1. e. 30. ſ. 44. —When any veſſel or merchandiſes ſhall 
be inſured, a policy duly ſtamped ſhall be iſſued or made out within tree days 
at furtheſt ; and the in/urer neglecting to make out ſuch policy, ſhall forfert 


100]. :—and all promſſory notes for ſuch aſſurances are void. 


5 F 8. PoliciEs 
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8. PolicizEs of inſurance that are not regiſlered, ſhall be of no validity, 
nor may the inſured avail himſelf thereof, let the misfortune or accident that 


has happened be what it will. —Ordzn. of Flor. 


9. In the policy ſhall be ſpeciſied the lime when the ſhip is to fail, or 
actually did ſail. —Ordin. of Stockh. 


10. Tur policy ſhall contain the name, and the place of reſidence of the 
perſon who has the inſurance made; his quality, as proprietor or factor; the 
effects whereon the inſurance ſhall. be made; the name of the veſſel and the 
maſter; that of the place where the goods have been, or ſhall be laden; the 
port whence the ſhip ſhall depart, or is departed ; thoſe where ſhe ſhall load, 
and unload; and all thoſe where ſhe may touch at; when the riſque ſhall 
begin; when end; the ſum intended to be inſured; the premium, or coſt of 
the inſurance ; the ſubmiſſion of the parties to arbitration in caſe of diſpute : 


and generally all the other conditions which they ſhall intend to agree upon. 
- Ordin. of France. 


11. Remarks. —All that is expreſſed in the afore-mentioned article of 
the French ordinance of 1681, was obſerved long before that time, and only 
gives the force of law to ancient uſage; as appears from the Guidon, c. 2. 
Styþmannus, ad jus mar. par. 4. Kuricke, diatriba de aſſec. fol. 833. 
Another article of the fame ordinance preſcribes that © the policy {hall be 
drawn up in writing, and may be executed as a private deed. At had long been 
of acknowledged utility in every place where it hath been uſual to make 
inſurances, to have printed forms of policies, containing the moſt cuſtomary 
clauſes, with blanks to inſert particular circumſtances, and extraordinary 
conditions; but the Pariſians having, ſome years ago, got into the practice 
of inſuring, and ſeveral of them underſtanding but little of the matter, they 
cavilled ſometimes againſt one clauſe, ſometimes another; here under pretext 
of ambiguity in the terms, there becauſe ſuch or ſuch a clauſe was not 1n 
writing; ſo that at laſt the uſe of every printed form of policies of inſurance 
was rejected, notwithſtanding their evident utility in facilitating the expedition 
of the buſineſs. It is, however, to be wiſhed, that all the moſt general clauſes, 
conditions, and terms, were compriſed in a well digeſted ſtanding printed 
form; ſince it is chiefly from the haſty and inconſiderate inſertion of novel 
and extraordinary written clauſes, inaccurately, vaguely, and often artfully 
expreſſed, that the greateſt danger of ſurpriſe, and conſequently diſpute, 1s 
to be apprehended :—and there is no doubt but a form of policy, better 
adapted than any of thoſe which are now any where uſed, might be compoſed, 
for the benefit of the commercial world 1 in general. 


12. PoLicy, on b and goods, made uſe of in London. 


IN the name of God, Amen, as well in 
own name, as for and in the name and names of all and every other perſon or perſons to whom 
the ſame doth, may, or ſhall appertain, in part or in all, doth make aſſurance, and cauſe 


and 
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and them, and every of them, to be inſured, loft or not loſt, at and from 

hon any kind of goods and merchandiſes, and alſo upon the body, tackle, apparel, ordnance, munition, 
artillery, boat, and other furniture, of and in the good ſhip or veſſel called the 

whereof is maſter, under God, for this preſent voyage, or whoever elſe 
ſhall go for maſter in the ſaid ſhip, or by whatſoever other name or names the ſame ſhip, or the 
maſter thereof, is or ſhall be named or called: beginning the adventure upon the ſaid goods and 
merchandiſes from the loading thereof on board the ſaid ſhip, upon the faid 
flap, &c. and fo ſhall continue and endure, during her 
abode there, upon the ſaid ſhnp, &c. And further, until the ſaid ſhip, with all her ordnance, tackle, 
apparel, c. and goods and merchandiſes whatſoever ſhail be arrived at 

upon the ſaid ſhup, Ec. until ſue hath moored at anchor twenty-four hours in good ſafety ; and upon 
the goods and mercliandiſes, until the ſame be there diſcharged and ſafely landed. And it ſhall be 
lawful for the ſaid ſhip, &c. in this voyage, to proceed and ſail to, and touch and ſtay at any ports or 
places whatſoever 

without prejudice to this inſurance. The ſaid ſhip, &c. goods and merchandifes, &c. for ſo much 


as concerns the aſſureds, by agreement between the aſſureds and aſſurers in thes policy are and ſhall 
be valued at | 


Touching the adventures and perils which we the aſſurers are contented to bear, and do take 


upon us in this voyage; they are, of the ſeas, men of war, fire, enemies, pirates, rovers, 
thieves, jettiſons, letters of mart, and counter mart, ſurpriſals, takings at ſea, arreſts, 
reſtraints and detainments of all kings, princes, and people, of what nation, condition, or 
quality foever ; barratry of the malter and mariners, and of all other perils, loſſes, and 
misfortunes that have or ſhall come to the hurt, detriment, or damage of the ſaid goods, 
and merchandiſes, and ſhip, &c. or any part thereof. And in caſe of any loſs or misfor- 
tune, it ſhall be lawful to the aſſureds, their factors, ſcrvants, and aſſigns, to ſue, labour, and 
travel for, in and about the defence, ſafeguard, and recovery of the ſaid goods and 
merchandiſes, and ſhip, &c. or any part thereof, without prejudice to this inſurance ; to the 
charges whereof we the aſſurers will contribute each one according to the rate and quantity 
of his ſum herein aſſured. And it is agreed by us the infurers, that this writing or policy 
of aſſurance ſhall be of as much force and effect as the ſureſt writing or policy of aſſurance 
heretofore made in Lombard-Street, or in the Reyal-Exchange, or elſewhere in London. And 
ſo we the aſſurers are contented, and do hereby promiſe and bind ourſelves, each one for 
his own part, our heirs, executors, and goods, to the aſſureds, their executors, adminiſtra- 
tors, and aſſigns, for the true performance of the premiſes, confeſſing ourſelves paid the 
conſideration due unto us for this aſſurance, by the aſſured, at and after the rate of 
per cent. 


In witneſs whereof, we the aſſurers have ſubſcribed onr names and fums aſſured in London. 


N. B. Corn, fiſh, falt, fruit, flour, and ſeed, are warranted free from average, unleſs general, or the 
ſhip be ſtranded. Sugar, tobacco, hemp, flax, hides, and ſkins, are warranted free from average, 
under hve pounds per cent, and all other goods, allo the ſhip and freight are warranted free of average, 
under three pounds per cent, unleſs general, or the ſhip be ſtranded. 


13. Taz form of our policy on ſip only, and of that on goods only, 
differ from the foregoing merely in omitting what particularly relates to 
each. The incorporated companies of the London-Af/urance, and the 
Royal-Exchange-Afſurance, uſe the ſame form of policies as the private under- 
writers, except that the companies leave out, ever ſince the caſe of Cantillon 


v. Lond. Af. Co. in the year 1754 (ſee p. 147) the words of the N. B. at 
wana Gon the 
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the foot of their policies on goods, viz. © or the ſhip be ſtranded, and fo ſubmit 


to pay only general averages and total loſſes on the firſt fix articles of 
merchandiſes there mentioned. 


14. For the forms of policies uſed at the principal maritime places 
abroad, ſee under the titles, or names of thoſe reſpective places, as Amſterdam, 


Bilboa, Cadiz, Copenhagen, Hamburgh, Leghorn, Rouen, Stockholm, &c. :—fſec 


alſo Fire, Lives, for the forms of policies thereupon. 


15. SEE Prelim. Diſc. 10, 27, 52, 58, 66. Adjuſtment, Alteration of Policy 
Voyage or Riſque, Aſſignment, Bail, Bargain, Blank, Bottomry, Broker, Com- 
mencement of Voyage or Riſque, Conſtruction, Contract, Corn, Court of Policies 
of Aſſurance, End of Voyage or Riſque, Inſurance, Intendment, Miſlake, Name, 
Parol Agreement, Privateer, Regiſter, Riſque, Stamps, Wager, Written Clauye. 


„ VVV 


15 RE CE DEN T S of courts, as well as laws, are built upon reaſon and 

juſtice, and“ tantum habent de lege quantum habent de juſtitia.— 
Hob. 270. Precedents which paſs without challenge of the party or debate 
of the Juſtices are not regarded as law.—4 Rep. 94——Precedents, in 
oppoſition to principles ought to have little weight.—No precedents will 
ſupport either natural injuſtice or violation of poſitive right.—Letters of 
Junius. Lord Chancellor Talbot ſaid, he thought it much better to ſlick 
to the known general rules of law, than to follow any one particular precedent 
which may be founded on reaſons unknown to us; ſuch a proceeding would 


confound all property. Ces in Equ. Temp. Lord Talbot, 26, 27. 


2. VaUuGHay, C. J. in the caſe of ry & Porter, ſaid, he wondered to 
hear of citing of precedents in matters of equity, for if there be equity in a 
caſe, that equity is an univerſal truth, and there can be no precedent in it; 
ſo that in any precedent that can be produced, if it be the /ame with this caſe, 
the reaſon and equity is the ſame in itſelf; and if the precedent be not the 
ſame with this caſe, it is not to be cited, being not to that purpoſe. But 
Bridgeman, lord-keeper ſaid, certainly precedents are very neceſſary and 
uſeful to us, for in them we find the reaſon of the equity to guide us; and, 
beſides, the authority of thoſe who made them is much to be regarded: we 
{hall ſuppoſe they did it upon great conſideration, and weighing of the matter, 
and it would be very ſtrange and very ill if we ſhould diſturb and ſet aſide 
what has been the courſe for a long ſeries of time and ages.—Mod. 307. 


3. As it happens often, that upon the ſame fact one judge judges one 
way, and another another, ſo it is to be ſeen too, that the very ſame men do 
determine the ſame fact at divers times diverſly; for indeed the judgment 
of men may wax perfecter by age, ſtudy, and experience, than they were 
when they gave their firſt judgment; and thoſe that do ſucceed, may be by. 


many 
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many degrees more eminent in viſdom, reaſon, knowledge, and experience, 
chan thoſe that ſat in the ſame tribunals before them: —lometimes the 
greater part weighs down the better: where many judges are to pronounce 
judgment, and ſome one or two of them be eminently qualified above all 
the reſt, that which the greater number concurs in only muſt prevail and 
take effect: but if the wiſeſt be diſſenters, there is more of number than of 
weight or knowledge in ſuch a ſentence :—ſometimes he, in whole favour 
ſentence is given, carries it but by one vote more than he againſt whom it 
paſſeth : ſometimes ſome one of the judges being more renowned, or haply 
more eloquent than his fellows, does either through his greatneſs, ſpecch, 
dexterity, or wit, draw all the reſt into error by his too powerful interpoling : 
but the danger of paſſing wrong and erroneous judgment is greater, where 
the office and power of judging reſts in one ſingle perſon only: it is too 
common alſo, that the wrong cauſe is followed with exacteſt diligence, 
ſtrengthened with the patronage of the moſt and beſt advocates, the one {ide 
too bold and preſling, the other too modeſt and baſhful, ſhewing a kind of 
guilt in bluſhes.— Theſe are the difficulties and temptations which all courts 
of juſtice have to contend withall, under which they may more eaſily fall, 
than withſtand and vanquiſh them: the judgments therefore and ſentences 
which they deliver, though we muſt acquieſce in and fit down by them, as 
to ſuch caſes which the ſame are purpoſely given for to decide, and as to 
ſuch perſons that are mentioned or concerned therein (for elſe there would 
be no end of controverſies, nor no man's right would be ever certain; and 
therefore the civil law ſays, that a judge is ſaid to miniſter right, even when 
he decrees unjuſt things, and a ſentence is taken, and ſtands for truth); yet 
there 1s nothing either of equity or reaſon to make them ſo authoritative and 
powerful, as that they ſhould be drawn into example for the future, and be 
made patterns to determine other, though never ſo like, caſes, by ; ſince the 
ways and means of obtaining them may not be fair, and their integrity and 
ſoundneſs be queſtionable.—There is ſcarce any cauſe that ſuits or agrees 
with another in all circumſtances : in ſo many ages, and in ſuch a multitude 
of caſes that have occurred, there has not been found one wholly like another; 
there is ſuch a ſtrange and wonderful variety, that nothing is ated, or 
produced or happens like another, but that there is ſome circumſtance or 
other that does diverſify it and make it df/er :—when therefore caſes are 
either wholly diverſe and differing, though in never ſo ſmall a circumſtance, 
their determinations cannot be the ſame; for diver/ity of facts muſt needs 
beget a diver/ity of law too; and a very ſmall circumſtance will change and 
alter the ſtate of any buſineſs, and require clean another judgment than can 
be had from caſes that do not exactly parallel them in all things: and this has 
made all lawyers to agree, that, an argument drawn from a {ke ca/e is very weak 
and impotent, and falls to the ground when the leaſt dſſimilitude is found. — 
Upon theſe and ſuch like conſiderations is it, that the civil law does ſo frequent- 
ly expreſs itſelf in diſallowance of judging by precedent or example, and 
directs judges: to reflect only upon that which truth and lau will bear, and 
not upon any thing that has been done by others: for if a caſe has been 
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once determined amiſs, this ſhould not ſpread to the corrupting of other 
Judges, ſince we ought to judge by the law and not by example: and 
therefore the pratticants allow not any ſuch plea in the court, as to ſay, 
that the caſe hath been judged, except there be a concurrence of all theſe 
three things together; to wit, that the cauſe and proceſs be the /ame, the 
right of action the /ame, and the perſons the /ame too: upon one and the 
ſame fact, contrary ſentences may be given by ſeveral judges, between other 
perſons, at ſeveral times: and again, tt is not the part of a juſt judge to 
judge as others have done, but as they all ought to do. Thus then, ſince 
we require that reaſon and natural equity ſhould be ſtrong and vigorous both 
in law and cuſtom, or at leaſt by no means repugnant to them, when they 
come to judge us; and that we ſee all manner of reaſon to ſtand againſt 
judging by precedents or foregoing judgments ; beſides the univerſal law 
and practice of nations; we conclude that the way of judging by precedents, 
is as erroneous a guide to walk by, and as little ſatisfactory to the people, 
as a law or cuſtom that is void of all equity and reaſon, and therefore by no 
means to be entertained or admitted. And yet we muſt allow, that caſes 
conſtantly judged one way for a long tract of time together, do ſet a rule to 
ſuch as ſhall ſucceed : the judging of the ſame thing always in one and the 
ſame manner, is the beſt help to underſtand both law and cuſtom by: but 
then, it mult not be once, or twice, or thrice judged ſo, but the judgments 
mult be many, as well as altke; and it muſt hold on ſo for a long time 
together, before it can have the force and effect of a law; and after it has 
ſo long prevailed, it may be eſteemed not ſo much law, as rea/on ; for 
certainly it could not have ſo long endured, if the reaſon of it had not been 
evident to thoſe, whoſe judgments were ſo conformable as never to diſagree 
therein. — Sir Robert Wiſeman's Law of Laws, 64. 


4. Lorp Mansfield ſaid ;—as in all mercantile tranſactions I have held 
certainty of greater conſequence than perhaps upon what rule originally 
the caſe was decided, I think general verditts are not to be regarded, as 
certainty is never to be had from them, it not appearing on what grounds 
the jury found: and, in general, notes of caſes taken at Niſi Prius, though 
ever ſo well taken, and decided by judges of ever ſo high authority, are 
liable to the ſame objection, for ſimilar reaſons —Loft, 631 —Vallejo & 
Echataz v. Wheeler. 


. Sex Prelim. Diſc. 15 to 20, 84. Baring, Caſes Adjudged, "Court Mer- 
chant, Cf, Inſufficiency, Uſage, Verdict. 
5 P MIUM is the con/ideration which the inſurer receives for under- 


taking the riſque ; and is what binds him to anſwer for all ſuch 
damages 


f CI GR 40; 


damages and loſſes as are comprehended in the policy——lt is called 
premium, becaule of right it ought to be paid before hand; and, therefore, 
in our policies, theſe words are inſerted (as a conſideration precedent) =. 
« confeſling ourſelves paid the conſideration due unto us for this aſſurance, 
by the aſſured:“—but, in France, it is in general paid only on the arrival of 
the ſhip, or aſter it is gained by the determination of the riſque : however in 
ſome maritime places, as Rouen and Marſeilles, unleſs there be a ſtipulation 
to the contrary, the premium is paid immediately, either in money or notes, 
called billets de prime: at Rouen this cuſtom is very ancient, as appears by 
the Euidon, c. 15. art. 16. 
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2. Ix England, the payment or non-payment of a premium before the 
lols happens, makes no alteration in an inſurance, according to the preſent 
cuſtom, as the inſurers may inſiſt upon being ſatished at the time of their g 
underwriting, if they do not incline to give credit for it: and when an inſurer 90 
underwrites policies to brokers and office-keepers, they only (not the inſured) 
are debtors to him for the premium. | 


| i 

3. WHATEVER may happen to the thing inſured, the premium 1s always | ul | 

an acquiſition to the aſſurer; which he is entitled ro hold; without any ll 

return, as ſoon as he has begun to run a riſque; although it may not have WW 
long continued, but may have been ſhortened through an alteration of the "x 

courſe, the voyage, or the veſſel, by the fault, order, or means of the aſſured, 1 

their agents, factors, or captains, without the conſent of the inſurers :—but as b 


theſe are not anſwerable in caſe of loſs, for the payment of the ſum inſured 
beyond the value of the effects or intereſt, neither can they retain the premium, | 
unleſs in proportion to ſuch value or intereſt as was actually in riſque; but 1 
for all that was not, the premium muſt be returned by the inſurers to the 24 
inſured, except an half per cent. which they are entitled, by ancient cuſtom, | 
to keep, on ſuch ſum as the intereſt covered in riſque, appears to be ſhort of 1 
the ſum inſured. | 1 


4. Tux rate of premium depends entirely upon the agreement of the 
parties, according to the nature and degree of the riſque: — but if what the 1 
inſured paid was conſiderably more than a common premium, it implies that 1 
there were reaſons for giving more, and an inſurer by accepting it, tacitly {1 
admits it to be a ſufficient conſideration for an extra riſque ; therefore, in ſuch 
caſe, allegations of concealments, &c. would come from him but with an ill I 
grace, and could be of no great weight againſt the inſured, p 
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5. I INSERT here, as matter of ſome curioſity, the following table of Is i 
premiums per cent. paid at London in the time of Malynes, in 1620, accord- ik 
ing to his Lex Merc. 108, compared with thoſe paid for the ſame voyages, 1 
before the preſent war, viz. | | 4 
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In the year | In the year 1773. 
Bar In Summer. Winter. 
3 Muidleburg, Rotterdam, Rouen, COTS 1 14 4 1 
3 Hamburgh — be - 14 14 14 4 2 
4 Bourdeaux, Rocſielle, Lek Copenkagen 1141 [14 42 
5 Liſbon, Biſcay, Ireland <= = = = 1a 1414 à 1 
5 Dantzick, Riga, Reuel, Sweden = - 14 24 4 5 
6 4 7 | Cadiz, Gibrallar, Malaga = < = 14 TY 

8 a 9 Livorno, Ciuta Vecchia _- - - - = 14 14 4 14 
10 eff... 8“ 14 14 4 2 
9 Archagddſd war e0 SG 6 14 423 4 5 
15 4 20 | Eajl-Indies, out and home „ 7 8 


which ſhews that the inſuring buſineſs muſt have been very r in thoſe 
times: what profit it leaves at preſent, I ſhall not pretend to determine; 
however, an inſurer who knows how to diſtinguiſh properly between good and 
bad connections and adventures, and is well acquainted with this buſineſs, 
may ſtill get money by it (barring decent, impoſition, and fraud). The danger 
from the Turks and Moors mult certainly have been very great in 1620, to 
raiſe the premiums on voyages to Portugal, Spain, and the Levant, ſo high as 
thoſe above-mentioned ; but as at preſent our commerce continues unmoleſted 
by them, the ſea riſque is conſequently ſmall; beſides that our trade, naviga- 
tion, and ſhip-building have been conſtantly improving ever ſince the paſling 
of our important and famous att of navigation, 12 Car. 2. 


6. Ir is, in general, underſtood that the inſurers run all riſques, either in 
winter or ſummer, if no certain time for departing be expreſſed in the policy: 
however inſurers, who act with circumſpettion, uſually guard againſt extra- 
ordinary hazards of the winter ſeaſon, by proper explanations in the policy: 
as in the inſurances on {hips from Peterſburg, where different, or conditional 
premiums are inſerted, according to their ſailing late or early; ſo that from 
to g Or more per cent. is agreed to be returned, according to the time of 
the ſhip's departure: ſo likewiſe on adventures expected from the Leeward- 
Illands and Jamaica, a conſiderable difference is made in the premium, if 
warranted to ſail on or before the 26th of July, which of late is often extended 
to the iſt of Augult ; or a ſtipulation to return a correſpondent part of the 
large premium given, in caſe the ſhip departs on or before ſuch en day: 
the like is alſo practiſed with regard to voyages from America: | 


7. THe inſured may include in the inſurance, as a part of the intereſt, not 
only the premium, but the premiums of the premium, ad infinitum, till all 
premiums are abſorbed, even to the ſmalleſt fraction: —it is common, in 
France, to inſert in the policy the following clauſe, or terms equivalent, vz. 
vous aſſurons votre entier capital, ſans aucune deduction, & vous permettons 
de faire aſſurer la prime & les primes de prime. —lIn this manner, for inſtance, 
(according to the rule which Thave inſerted and explained under title, Intereſt) 

the 


PRIOR INSURANCE 409 


the premiums of the premium upon a ſum of LY oool. at 40 per cent. would 
amount to 2,000]. or 3 of the capital; and conſequently to cover the inſured's 
full intereſt he muſt inſure 5,000l, ;—at 50 per cent. the premiums will equal 
the capital: —at 25 per cent. the premiums will amount to one third of it, 
i. e. 1,000]. :—at 20 per cent. it will be 750l. for all the premiums on 3,000). : 
or a fourth of the capital: and fo on in proportion to the rate of the premium. 


8. Cast.—lIndebitatus aſſumpſit pro præmio, upon a policy of aſſurance 
upon ſuch a ſhip, the defendant demurred ſpecially, becauſe he did not ſhew 
the conſideration certainly, what the premium was, or how it became due; 
ſed non allocat. for it is as good as indebitatus aſſumpſit pro quodam ſalario, 
which hath been adjudged good —Molloy, b. 2. c. 7. ſ. g. cites 2 Lev.— 
Fowlk v. Pinſacho. | 


9. Cass.—A general indebitatus aſſumpſit will lie by an inſurer of a ſhip 
for the premium tor which he inſured, though the conſideration of ſuch 
inſurance (viz. the hazard of loſs) is but a contingetiy,—Per cur. Carth. 388. 


— Jackſon v. Colegrave. 


10. By Stat. 8 Geo. 3. c. 25. 1. 6.—If any further premium ſhall be given 
(upon any riſque or adventure diſtinct from that mentioned in the original 
policy) by any writing or declaration not duly ſtampt, added to any ſuch 
original policy, ſuch additional inſurance {hall be void, and the premium 
| thereon ſhall remain with the inſurer. 


11. IF the inſurer give credix for the premium to the broker or others, 
he has his recourſe only on them; but if the broker or others become 
incapable, and the inſured have not paid the premium to them, the inſured 


ſhall be obliged to pay the ſum to the inſurer. —Ordm. of Stockh, 


12. SEE Alteration of Policy Voyage or Riſque, Broker, Commodity), Depar- 
ture, Enemy, Inſurance, Intereſt, Law of Nations, Loſs, Free, 
Reinſurance, Return, R due, Seaſon, Stamps, Valuation, War. 


PRO... i Ns U N AKN C E 


1. NEE merchants cauſe a greater ſum to be aſſured than the goods 

are worth, or amount unto, when they are laden into any ſhip 
which is expected homewards, making account that their factors will ſend 
them greater returns than they do; in this caſe, the cuſtom 1s, that thoſe 


aſſurers that have laſt ſubſcribed to the policy of aſſurance bear not any 


adventure at all, and muſt make reſtitution of the premium by them received, 
abating one half in the hundred for their ſubſcription ; and this 1s duly 
obſerved ; and ſo a law not obſerved is inferior to a cuſtom well obſerved. — 


Molloy, Lex Merc. 112, 
Phe, 5H 2. Wurn 
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and injuring, the inſurers, who ſtood alone for a while expoſed to a riſque 
upon the goods i Ihipped, ſhould not afterwards be put on a level with 
thoſe who underwrote later, and for whoſe riſque goods were later ſent aboard, 
or not lent at all. At London, it is commonly inſiſted, that all who have 
inſured on goods expected for one and the ſame perſon's account, without 
Particulariſing them, whether they be comprehended in one or more policies, 
and underwrote ſooner or later, ſhall contribute equally to any loſs, or the 
return of premium if over-infured : which would be juſt and right, if all the 
ſeveral policies had been ſigned before any goods went on board; but 
not otherwiſe.—For a proof of this aſſertion, let us ſuppoſe that a perſon 
who expected goods from Cadiz in the ſhip B. to the value of 5,000]. 
inſured 2,000]. proviſionally at the London-Inſurance office, under the general 
terms of goods, before he knew of any goods being ſhipped : on his receiving 
advice, ſome time after, that the value of 2, 000l. was gone on board, he got 
3,000]. more inſured by the Royal-Exchange-Inſurance company: now we 
maintain that two thouſand pounds value of the goods %% ſhipped, ought to 
be applied to the London-Inſurance company, and not mixed with the goods 
loaded 4; for it is poſſible that the ſhip B. might have periſhed in the bay 
of Cadiz, with only the firſt ſhipped goods on board, and before the reſolution 
was taken in London to increaſe the inlurance ; conſequently the Royal- 
Exchange company would not have been comprehended in the ſaid loſs: 
and although the laws of F rance, Holland, Hamburgh, and Stockholm, are in 
this reſpect leſs ſubjett to contrariety, by ordaining that only the perſons who 
underwrote one and the /ame policy, ſhall ſtand upon an equal footing, and 
that the Hut- ſigned policy ſhall firſt land good; yet this alſo admits of ſome 
diſtinctions, as will appear by the following n/tance ;— 


2. WIEN a ſpace has intervened between ſhipping and ſhipping, inſuring 


A. at Hamburgh, intending to ſhip the value of 20,000 rix-dollars for his own account 
in the Cadiz Galley, gives B. a broker, orders to get 10,000 rix-dollars inſured ; and to 
another broker C. he gives the ſame ſum ;. 


B. opens his policy, and gets ſigned, the | C. opens bis policy and gets dave. the 
1ſt of Jan. | 4,000 2d of Jan. 5000 57600 
6th dulto 3,000 gd daitto W 2,000 oh 
7th ditto g,o00 | 4th ditto 3,000 


We apprehend that notwithſtanding here were two policies, and that that of B. was firlt 
opened, yet the inſurers on both ought to be reſponſible according to the dates When each 
ſigned: for ſuppoſe that by the gd of January the value of 12,000 rix-dollars had been 
ſent on board, and the ſhip in the night between the gd and 4th was burnt ;- the 6,000 rix- 
dollars upon B.'s policy had not been ſigned, and conſequently only the 4,000, rix- dollars 
could be engaged in the loſs; but upon C. it would fall on 7,000 rix-dollars: from 
whence it follows, that in caſe A. had only; ſhipped. till che 3d of January to the value of 
12,000 rix-dollars, the aforeſaid inſurance of 20 ,000- rix-dollars remained executed: 
and if on the 8th of January he changed his mind, and reſolved to ſhip no more, the 
return of premium on the 8, ooo rix- dollars ought in juſtice to be made upon 
Rix- dollars 2,000, of the 3,900 from C.'s Policy, ſigned the 4th Jun. 
3,000, from B. ſigned 6th! ditto. 
3,000, from ditto ſigned 7th ditto... 


* - 
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By all which we think the neceſſity of being as explicit as poſſible in all 


inſurances, is rendered ſufficiently plain.—1 Mag. 91. 


3. Wu an inſurance is intended to be done abroad, and at home; an 
explanation in the policies on both ſides, which thall have the preference, or 
ſtand good firſt, is a very material circumſtance, becauſe this cannot be 
decided by the dates alone: for inſtance ;— 


A perſon reſiding at Hamburgh had the value of 10,000 rix-dollars, or 2,400l. ſterling, 
to ſhip for Liſhon, and had actually loaded, on the 1ſt of July, to the value of 4,000 
rix-dollars ; whereupon he gave an order that day to his correſpondent in London, to get 
inſurance done for 1,000l. ſterling, without any limitation either in premium or circum- 
ſtances ; and on the 4th of Juby, he got inſured at Hamburgh the remaining 1,400l. or 17,500 
marks, though he had not then ſhipped more than the firſt mentioned 4,000 rix-dollars, 
or 12,000 marks; and the gth of July ſome circumſtances occurred, that induced him 
to alter his deſign, and to reſolve on ſhipping no more :—now the query is, who ought to 
make a return of premium according to the ſenſe of the Hamburgh ordinance ?—to 
which we reply ; that notwithſtanding the underwriting of the London inſurers muſt be of 
a [ater date than that of thoſe in Hamburgh, who underwrote the 5th of July, becauſe the 
order ſent to London on the 1ſt of July could not poſſibly arrive there before the 7th, 
and therefore the underwriting in London, could not be before that or the next day; 
yet we are very clear, that the inſurance in London, though later in date, ought to ſtand 
good before that made at Hamburgh : for, if between the 1ſt of july, that the order for 
inſurance was ſent to London, and the 4th of the ſame month, when it was made at 


Hamburgh, the ſhip had been burnt, this laſt-mentioned inſurance could not have taken 


place; and conſequently that done in London, on the order given the 1ſt of July, muſt 
have borne the entire loſs. of theſe fir /? ſhipped goods. Therefore we think it is evident, 
that the return of premium ought to be made by the Hamburgh inſurers. —7bid. 92, 


4. Ix it ſhall happen that any goods are found to be inſured in different 
. but without any fraud intended on the part of the aſſured, in ſuch caſe 
he jirſt aſſurance ſhall only take place, if the ſame is large and ſufficient 
3 for all the goods, as far as they are permitted to be inſured: but if 
not, the remainder {hall fall on the aſſurance next following, which ſhall be 
deemed void and of no value, for ſo much as the ſame ſhall exceed the ſaid 
remainder; provided however, that the aſſurer for that reaſon may ſtop one 
half per cent. for keeping of his books, and other ,purpoles, according to 
ancient cuſtom. —Ordn. Antw. 


5 Wn afurance! ha be 3 for a larger ſum than the riſque 
amounts to, either becauſe the ſame was done in different places, or for any 
other reaſons; ; then, thoſe. that underwrote %%% in point of time ſhall be 
deemed to have run, and to run the riſque, and the premium to be returned 
to the remainder; but of thoſe that underwrote at the ſame time, each of 

them ſhall be anſwerable for the ſum he has/f1gned.—Ordm. of Genoa. 


6. Ix it might happen, that goods were diſcovered to be inſured at different 
places, without fraud being intended on the part of the aſſured ; in that caſe, 

\ the 70 aſſurance only ſhall take place, provided the ſame is large and 
| ſufficient 
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ſufficient enough for the amount of the goods, as far as it is permitted 10 
aſſure them; if not, the next enſuing aſſurance ſhall ſtand good for the 
remainder, reſerving, nevertheleſs, the liberty to the aſſurer, to keep back one 


half per cent. by reaſon thereof, for keeping his books and lo forth, according 
to ancient cuſtom. —Ordn. of Middleb. 


7. Ir any perſon has made aſſurance upon the /ame goods at two or more 
places, it ſhall not be in the tion or power of the aſſured, to have the 
premium returned, or which aſſurance he pleaſes to be diſannulled, nor ſhall 
any regard be had herein to the difference of the premium ; but the eldeſt or 
prior policy, which, according to it's date was firſt underwrote by the aſſurers, 
{hall remain in full force, whether they have received more or leſs premium 
than the juniors or latter; but the aſſurance made ſubſequently is to be 
annulled by returning of the premium: or ſhould the aſſured act to the 
contrary, notwithſtanding what is here ordered, ſuch laſt aſſurance ſhall of 
itſelf be deemed null and void, and the aſſurers, that have underwrote there- 
unto, ſhall in all events be entitled to keep the whole premium.—Orain. 


of Hamb. 


8. Ix returns, as alſo in averages and loſſes, the inſurers who have under- 
written on one and the /ame policy, although it be with difference of dates, 
{hall ſhare equally :—but if more than one policy is uſed and underwritten 
upon, for one and the /ame parcel of goods and zntereſt, then the firſt policy 
in date, without regarding the following policy, ſhall take place, for the 
amount of the ſum inſured, for the value of the goods and effects; and the 


reduction ſhall fall on the policy of later date, as well in caſe of returns, as of 
average and loſſes. —Ordin. of Amt. 


Ir more is inſured than the cargo is worth, thoſe who have 44ſt ſigned 
the policy ſhall be deemed the poſterior underwriters, although others have 
ſigned it the ſame day; and ſhall neither gain nor loſe more than the half per 
cent. for cancelling the riſqque.—Ord:n. of Spain. 


10. REMARK.—ln caſes of over-inſurances or double inſurances, on the 
ſame or different policies in the ſame or different places, frauds and impoſi- 
tions are ſometimes committed in turning loſſes on the inſurers, or demanding 
returns of premium ; and fixing intereſt or not, in whole or in part, according 
to events, eſpecially in inſurances © on any ſhip or ſhips.” 


| Sex Prelim. Diſc. 44. Declaration, Double- Inſurance, Goods, Arann, 
Regulation Retur®, Ship or Ships. 
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e ATEERs and capers are ſynonimous terms for the ſame thing, 
with this only difference, that the latter are ſmaller veſſels than the 


others: they are generally eſteemed private ſhips of war, fitted out by 
particulars, 
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particulars, in order to annoy the enemy; though the commiſſion is neither 
ſo laſting nor ſo honourable as that ies to the commander of a king's ſhip, 
the one being certain and continued whilſt his behaviour is unexceptionable, 
the other only temporary and occaſional; the one appointed by his majeſty, 
the other by a ſubject (with the prince's approbation) and liable to be turned 
out at the owner's pleaſure. No privateer may attempt any thing againſt 
the law of nations, as to aſſault an enemy in a port or haven, under the 
protection of any prince or republic, be he friend, ally, or neuter; for the 
peace of ſuch place muſt be kept inviolable. And at the time of granting 
theſe private commiſſions, great care is always taken (by bond) to preſerve 
the leagues with our allies, neuters, and friends, according to the various 
and ſeveral treatzes ſubſiſting between us, and it is for this reaſon that ſecurity 
is demanded, and given by reſponſible men (not concerned in the ſhip) to the 
value of 1,500l. for all ſhips carrying leſs than 150 men, and 3,000]. for every 
ſhip carrying more, that they will give full ſatisfaction for any damage or 
injury that they ſhall commit in their courſes at ſea, contrary to, and in breach 
of, the aforeſaid treaties; and alſo under the penalties of forfeiting their 
commiſſions, and for which their ſhips are likewiſe made liable.—Lex Merc. 
rediv. 204. 


2. Tux uſe of theſe ſort of veſſels we were taught by our neighbours, and 


obliged by their example to encourage them, who, in the firſt long war, 
almoſt covered the ſeas, and, hke locuſts, devoured every thing they could 
overpower; and, in the late embroils, we ſufficiently experienced their 
utility, if diſtreſſing the enemy may be termed fo, as they advantageouſly 
inculcated the leſſon on the original teachers, and almoſt ruined the trade 
of the firſt inventors of theſe annoyances, ſo deſtructive to the peaceful 
mercantile employ ; and, that we might not be tardy in encountering the 
enemy at their weapons, the legiſlature have thought proper to encourage 


this way of moleſting them, by ſeveral atts.—1b:d. 207. 


3. By Stat. 19 Geo. 2. c. 37. f. 2.—Aſſurance on private ſhips of war, 


fitted out by his majelly's ſubjects, ſolely to cruiſe againſt his enemies, may 


be made by or for the owners, intereſt or no intereſt, free of average, and 
without benefit of ſalvage to the inſurer. 


4. Cast.—{ Before the houſe of lords). Peter Joyce being a part-owner 
of one moiety of a ſhip called the Good-fellow Privateer, together with the 
other owners, fitted her out to cruiſe, and in April 1744 obtained a commiſ- 
ſion for that purpoſe : Mr. Joyce, being himſelf the maſter of the ſhip, and 
abroad, employed Meſſrs. George Fitzgerald, uncle and nephew, and partners, 
to make an inſurance for his intereſt and uſe: they accordingly procured a 
policy of inſurance for 1,0001. hereafter mentioned to be ſigned by leveral 
underwriters, among whom the defendant, Charles Pole, underwrote for 100]. 
on the giſt of Auguſt 1744.—Mr. George Fitzgerald, the elder, died in March 
1 7433 f and the right of action on this policy ſurvived to Mr. George F tzgerald, 
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the now plaintiff. —The purpoſe for winch the Good-fellow Privateer was 
fitted out and employed during the time for which the inſurance was made, 

being totally defeated by a mutiny of the ſailors on board, their deſertion 
ſrom her, and carrying off the hre-arms belonging to the ſhip ; the plaintiff, 
in Hilary Term 1748, on the behalf, and for the uſe of Peter Joyce, brought 
an action on the caſe in the court of king's bench, againſt the defendant, 
Charles Pole; in which he declares as follows; ſetting forth the policy at 
large; wherein it was expreſſed to be an inſurance, “ loſt or not loſt, at and 
from Jamaica to any ports and places where and whatſoever, at ſea or ſhore, 
a cruiſing from port to ports, and from place to places, for and during the 
term and ſpace of four calendar months, upon the body, tackle, &c. of the 
ſhip, &c. beginning the adventure upon the ſaid ſhip, &c. and immediately 
following the 14th of June then laſt; and ſo ſhould continue, &c. a crußſing 
from port to ports, and place to places, for and during the term and ſpace of 
four calendar months, at and after the rate of twenty guineas per cent. the 
aſſurers being free from all average ;”—and that the ſaid ſhip, on the 14th of 
June 1744, being at Jamaica in good ſafety, departed from thence upon her 
laid intended voyage a cruiſing, and was a cruiſing until the 23d of Septem- 
ber 1744, when ſhe was, in a mutinous manner, by force and arms, ſeized 
and detained by the greateſt part of the mariners then on board her; and by 
them carried back again to Jamaica; where, on the goth of September, they 
ran away from the ſhip, with her boats, and totally quitted and deſerted her; 
whereby the ſhip did not, nor could not, perform her ſaid voyage a cruiſing; 
but from the time of ſeizing, &c. was totally diſabled to perform the ſame: 
whereby the owners and proprietors of the faid ſhip totally loſt all profit, 
benefit, and advantage, that might have accrued to them in and from the 
faid cruiſe, during the reſidue of the ſaid four calendar months, &c. To 
this declaration the defendant pleaded the general iſſue: the cauſe was tried 
at the fittings in London, before Lord Chief Juſtice Lee, by a ſpecial jury; 
when, at the requeſt of the defendant's counſel, a /þecral verdict was found 
(in ſubſtance, as follows) viz.—* That the ſaid ſhip was ſafe at Jamaica, the 
14th of June 1744; and ſailed from thence the ſame day upon the cruiſe, 
K.: that on the 10th of July 1744, ſhe met with a French ſhip, with money 
and goods on board to the value of 4,200l. and made prize thereof; and that 
alterwards, vg. upon the giſt of Auguſt following, Peter Joyce, the captain, 
being, through illneſs, unable to continue in the command, quitted her with 
the conſent of all the crew; and the firſt lieutenant thereof, John Huſſey, was, 
by joint conſent of the captain, and all the mariners, appointed commander: 
that whilſt ſhe was ſailing on the ſaid cruiſe, for a port or place called the 
River of Dogs, to procure water, diz. on the 23d of September 1744, the 
crew mutinted, ſeized, and deſerted her, &c. by which the cruife was totally 
prevented and loſt for the remainder of the ſaid four months, &c. (and all the 
other facts as ſet forth in the declaration) but whether, upon the whole 
matter by them the ſaid jurors in form aforeſaid found, the aforeſaid Charles 
Pole did undertake and promiſe in manner and form within written, or not, 


the ſaid jurors know not, but pray the advice of the court thereupon, &c. 
pon 
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pon this verdict the court of king's bench, in Eaſter Term 1750, gave/ 1 
ment for the plaintiſt; upon which a writ of error was brought in the 
exchequer chamber; and, after twice arguing the caſe, the judgment, by the 
unanimous opinion of all the judges of the ſaid court, was rever/ed. 
The plaintiff brought his writ of error in parliament againſt the judgment 
pronounced in the exchequer chamber. The general errors are afligned ; 
and the defendant has pleaded there is no error; and thereupon iſſue is joined, 


Argument for the Plaintiff. 


IT is found, that by the mutiny, &c. the voyage and cruiſe was totally 
prevented and loſt, for the remainder of the four months, from the 23d of 
September. At is averred, that Peter Joyce had intereſt during the cruiſe in 
the ſhip, and found, that he had intereſt in the ſhip, to the amount of the 


ſum inſured :—that the ſhip was in being at and after the end of the four 


months: — the general queſtion is, Whether an event has happened, upon 

which the underwriters, by the terms of the policy, are to pay?“ Though 
different accounts are given of the invention of inſurances, yet they certainly 
were brought into practice by merchants for the ſake of trade, and in order 
to divide the riſque :—the nature of the contract originally was, that a ſpeci- 
fed voyage ſhould be performed free from perils; and, in caſe of accident, 

the inſurer was, for a certain price, to bear the trader harmleſs; hence it 
followed, that this contract originally related to the ſafety of a voyage 
particularly deſcribed, in reſpect either of ſhip or cargo; and that the inſured 
could not recover beyond the amount of his real loſs; therefore, without 
abandoning what was ſaved to the inſurer, he could not recover the whole 
value, except in caſe of a total loſs :—a very inaccurate form of this contract 
was anciently uſed among merchants, and drawn by themſelves; it was 
brought into England by perſons who came from abroad, and ſettled in 
Lombard-Street ; the terms of this contract, though very imperfectly penned, 
having acquired a ſenſe from the uſage of merchants, the form is followed to 
this day ; and every policy refers to thoſe made in Lombard-Street ; hence, 
contrary to the general rule, parol evidence is admitted to explain this contract, 
though in writing; and the words are controuled, or liberally ſupplied, by the 
intent of the agreement, the uſage of merchants, and, above all, by judicial 
determinations, which are the ſtrongeſt evidence of the received law of 
merchants ; upon theſe policies, the voyage, and not the bare ſafety or exiſtence 
of ſhiß or cargo, is the ſubje&-matter of the inſurance :—1n proceſs of time 
variations were made, by expreſs agreement, from the firſt kind of policy: 
it. being troubleſome to the trader to prove the value of his intereſt, and 
aſcertain the quantity of the loſs, he gave the inſurer a high premium to agree 
to eſtimate his intereſt at a preciſe ſum, and to give up his claim to what 
might be ſaved; and the inſured, on the other hand, waved any claims of 
contribution, in xeſpe& of accidents which might obſtrutt, but not defeat the 
voyage: to recover upon this kind of policy, the inſured need only prove, 


that he had an intereſt, without ſhewing the value: caſes where it might not. 
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be proper ſor che trader to diſcloſe the nature of his intereſt, introduced a 
third kind of policy; ; where the inſurer diſpenſed with the inſured having any 
intereſt either in ſhip or cargo: 1n theſe two laſt kinds of policies, © valued, 
free from average, and © intereſt or no intereſt,” it is manifeſt that the 
performance of the voyage or adventure, in a reaſonable time and manner, 
and not the bare exiſtence of the ſhip or cargo, is the object of the inſurance, 
and ſo it has been often adjudged. * Many other ſorts of inſurances upon 

other 


* CaASE.—Inſurance on a hoy uſed for a packet-boat from Helvoetſluys to Harwich, intereſt or no 
2ntereſt, without further account: &c.—The queſtion was not, whether the property of the ſhip was 
lolt by the capture; but whether the capture was a peril inſured againſt, and had happened in the 
voyage e Patba v. Ludlow, (See Caplure.) 


Cask. Inſurance on the ſhip called the Ludlow. Caſtle man of war, from Jamaica to England, 
zntereft or no intereſt, free of average, &c.: this ſhip was in her voyage compelled by ſtorm at ſea to 
put into Antigua; where Admiral Knowles, being in want of a hulk for his majeſty's ſervice, thought 
proper to convert the Ludlow-Caſtle to that uſe: the treaſure on board lrer was brought home in the 
Scarborough: the inſured brought his action; and though it appeared in evidence that the ſhip was 
exiſting, it was determined, and by a ſpecial jury a verdict given acccordingly, that, the voyage from 
Jamaica being 4%, the plaintiff was entitled to recover, which he did. Barclay v. Collier; - Mich. 
17 Geo. 2. B. R. | 


Cask. Inſurance on the Sarah Galley, at and from London to Gibraltar, and from thence to 
London, valued at the ſum inſured : this ſhip was chartered from London to Gibraltar, and thence 
to the Nore, to receive orders from the freighter; and the plaintiff was the ſole owner of the ſhip: 
the ſhip arrived at Gibraltar in June; and was loaded with wines by the freighter's correſpondent 
| for her return voyage: at Gibraltar the ſhip was /ezzed by the Saliſbury and Solebay men of war: 
the maſter was turned out of poſſeſſion, and ſeveral of the ſailors imprefled: the captors proceeded 
againſt the ſhip and cargo as forſeited: the {hip was ordered to be reſtored; and was ſent by the 
ſreighter's correſpondent with a cargo for Dunkirk; where ſhe was afterwards overſet and loſt. — 
An action was brought by the inſured ; and though it was relied on for the defendant, that the ſhip 
was not totally loſt, but. had been delivered, aſter the capture, to the agent of the freighter, and by 
him ſent another voyage; yet as the ling at Gibraltar was a breach of the policy in the voyage, 
whereby the return voyage was prevented, a ſpecial jury gave the plaintiff a verditt for a total loſs; 
and he had judgment accordingly.—Storey v. Brown; Trin. 18 and 19 Geo. 2. 1746. B. R. 


Casxt.—Inſurance on the Anna, at and from any port, or place, or degree of latitude, whereſoever 
the ſhip: might be on the 7th of May 1741, to any port, place, and degree of Jatitude, until her arrival 
at London, intereſt and no intereſt, free of average, &c.: this ſhip was a tender to the ſhips ſent to the 
South-Seas under the command of Lord Anſon, and proceeded to the iſland of Juan Fernandez, where 
ſhe was unloaded and diſcharged the king's ſervice ; but being in want of ſtores to return to England, 
the was ſold for the uſe of the fleet, by the captain, for re for which he received a bill on the 
commiſſioners of the navy, afterwards paid to the plaintiff, the ſole owner, together with the freight, 
and all the ſailors wages, to the time of the ſale of the ſhip: the plaintiff and owner alſo received 
6,4 10l. for the freight of the outward-bound voyage, and 2,590l. as ſeven months freight, being the 
time computed the ſhip would have taken to return home. An action was brought on the policy: 
and although it was inſiſted on for the defendant, that the ſhip had not been deſtroyed. by any peril 
in the policy, but ſold by the owner for the uſe of the government, who had, for the conveniency 
of the ſervice, diſpoſed of her as was thought fit; and that the inſured had actually received a price 
and freight for her, as having performed her homeward-bound voyage; ſo that, if there was any loſs 
in point of value, it would only be a partial and average loſs, which was expreſly not to charge the 
inſurers: yet upon all the above fatts (agreed between the parties) as. the ſhip had been rendered 
incapable of performing the ſervice for which ſhe was fitted out, viz. attending the fleet in the ſouth 
ſeas, and home, the plaintiff recovered a verdict for a total loſs, by a ſpecial Jury, agretable to the 


directions of the court. — Hanbury v. King; Mich. 19 Geo. 2. 1746. B. R. 
CASE. 
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other ſorts of things in the nature of wagers or bargains upon contingencies, 

have been introduced; concerning which, the agreement of the parties is the 
rule which governs ;—that a man ſhall live ſuch a time; that one man ſhall 

out-live anc*her; that a voyage ſhall be performed in a given time; that a 

ſhip ſhall arrive at ſuch a port before ſuch a fair; and every other contingency 
may be inſured at a fixed ſum.—Many merchants, with a view to their own 
gain, as well as public ſervice, deſiring to engage in fitting out privateers, 
the greateſt expence of which conſiſts in the out/et, the viffualling, the ſlores, 
the advance-money paid the ſailors, &c. they bethought themſelves whether 

they could divide the riſque by inſurance ;—by the firſt kind of inſurance 

(open policies) they could not do it, becauſe there was no cargo: and the 

value of the {hip was not the meaſure of the owner's expence and riſque : 

they could not do it, according to the ſecond or third kind, deſcribing any 

particular voyage: the way therefore taken was, to inſure the ſhip from all 
perils enumerated, © as a privateer, to cruiſe during a limited time ;” and 
ſuch inſurance of privateers is a modern practice: the very end of this 
contract ſhews, that the capacity of the ſhip to cruiſe, notwithſtanding the 
| Perils, and not the exiſtence or the property of the ſhip, at the end of the 
limited term, is the /ubjef matter of ſuch an inſurance : and this is not only 
the obvious meaning of the parties to ſuch a contract; but judicial determi— 
nations have declared this to be the ſenſe.“ The legillature has conſidered 
the inſurance of privateers as beneficial, and plainly underſtood that the 
exiſtence of the ſhip was not the ſubject- matter of the inſurance :—an act of 
19 Geo. 2. which prohibits inſurances, intereſt or no intereſt, provides, that 
aſſurance may be ſo made on private ſhips of war, /olely to cruiſe, &c. (ſee 
page 413):—there was no occalion to except the caſe of privateers, had the 
exiſtence of the ſhip been looked upon as the only object; the value of the 
inſurance might have been confined to the nter in the ſhib: upon ſome of 


CaSE.—laſurance on goods in the Durſley Galley, &c. Dean v. Dicker,—(See Intereſt or no Intereſt). 


CasE.—Inſurance on the Diſpatch Galley, intereſt or no intereſt, free of average, &c. irom”* Jamaica 
to Hull : in her voyage ſhe was taken by a French privateer and carried to Hamburgh ; and, after being 
twelve days in the hands of the enemy, ſhe was retaken by Hurſt, maſter of an Engliſh ſhip, and brought 
to London, where ſhe was adjudged to be reſtored to the owners, paying ſalvage : the owner ſold the 
ſhip, and paid the ſalvage.—An. action being brought on the policy, notwithſtanding the ſhip had not 
been loſt, but was ſold by the owner, it was held to have been a loſs of the voyage; and the ſpecial 
Jury gave a verdict e 2 —IVhitchead v. Bance, Mich. 23 Geo. 2. 1749. B. R. 


— 2 8 for three months, from the 21ſt of Docter 1744. upon the Salamander 
privateer, &c.— Pond v. Ring. See Capture.) 


Cask. Inſurance on a privateer for two months: in the firſt month ſhe was taken by the enemy, 
and retaken, &c.— enkins & Roberts v. Mackenzie —Mich. 23 Geo. 2. 1749.—(See Cruiſc.) 


 Cast:—An aftion upon the very ſame policy now in queſtion againſt another underwriter, in which 
the plaintiff declared verbatim, as in this caſe :—a verditt for the plaintiff, by a ſpecial jury, agreeable to 
the direction of the court: judgment. accordingly :.. the defendant brought a writ of error; but, 


deſpairing of ſucceſs, ſuffered it to be IH og and _ Paid the money and coſts. N v. 
ens 23 Geo. 2. 1749. B. R. 
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the reaſons and authorities above referred to, as well as others, the court of 
king's bench gave judgment in this caſe for the plaintiff. The objections 
to che judgment of the court of king's bench, principally relied upon, ſeem 
to be theſe ; iſt objection; as the ſhip exiſted at the end of four months, 
nothing was to be paid; the inſurers only undertaking that the ſhip ſhould 
not be totally loſt or deſtroyed within that time :—an/wer ; this objettion 
proves, that if, during the whole four months, the ſhip had been by force 
turned into a fire ſhip or tranſport; detained in port by an embargo ; taken 
and kept by privateers; arreſted and detained by princes; ſo diſabled in a 
ſtorm the firſt day, as not to be capable of going to ſea during the time; 
provided the owners had the ſhip or her hull again, the inſurers were to pay 
nothing; which, beſides contradicting ſo many principles and authorities, 
proves more than will be ſeriouſly contended for, and drives the reſpondent 
to another objettion :—2d oHection; ſuppoſe the meaning was to inſure the 
ſhip's capacity to cruiſe (notwithſtanding the perils mentioned) during four 
months; yet unleſs ſhe was prevented by any of the means mentioned in the 
policy, during the whole time, nothing 1s to be paid ; for the inſurance muſt 
be taken to be only againſt the entire loſs of the whole time, but here, in this 
cafe, the ſhip cruiſed part of the time :—an/wer ; at this rate of arguing, 
if the ſhip was ſafe at any time on the 15th of June, there never could be a 
loſs afterwards : though the ſhip had been burnt, ſunk, or taken, on the 16th, 
the infurers would not be liable; which, beſides contradicting all the 
authorities in the caſe of privateers (in every one of which the ſhip had 
cruiſed ſome time) reduces the four months to the firſt inſtant of that time; 
and therefore is a flat contradiction to the expreſs terms of the policy :— 
od ob/ection; if the ſhip's capacity to cruiſe, and not the bare exiſtence of 
the ſhip, was the thing inſured, it is not found that Peter Joyce had any 
intereſt in the cruiſe; only that he was owner of, and had intereſt in the ſhip 
during the cruiſe :—an/wer , the property of the ſhip carries an intereſt in 
her capacity to cruiſe; a public law, having given prizes taken by privateers, 
to and among the owner or owners of ſuch ſhip or veſlel, and the ſeveral 
perſons that {hall be on board the ſame, in ſuch ſhares and proportions as 
{hall be agreed on with the owner or owners of ſuch ſhip or veſſel: and to 
luppoſe the owner to have parted with his whole intereſt in the / of the 
hip during the cruiſe, and yet to have retained his intereſt in the privateer 
during the cruiſe, is to make an intendment contrary to the averment in 
the declaration, and finding of the verdict; and to ſuppoſe a caſe which 
never exiſted in tact, that the owner of a privateer lets her out, on freight, 
to cruiſe as a privateer; the parties on this contract have agreed, and 
underſtood, that the uſe of this ſhip was attendant upon the property : for 
they have inſured the ſhip's capacity, and valued it on the ſhip.—There have 
been judicial determinations, and one upon this very policy, in favour of 
what the plaintiff in error contends for, unreverſed, and unappealed from : 

people probably have tranſacted loſſes upon their authority, and entered 
into contracts, according to the ſenſe judicially received: in mercantile 
contracts, eſpecially for the ſake of certainty, it is better to adhere to 


deciſions, 


rn 419 


deciſions, even if they were at firſt erroneous : all new contracts are made in 
the ſenſe of the judicial determinations: and, ſuppoſing an interpretation 


at firſt wrong, it becomes afterwards unjuſt to vary from it, and highly 
inconvenient, 


Reaſons for the Defendant. 


(1.) Tux inſurer being by the terms of the policy, free from all average, 
the plaintiff could not be entitled to recover, but in caſe of a total loſs ; and 
the {hip being found by the ſpecial verdict, to be in good /afety, at her proper 
port, at and after the end of the four months for which the infurance was 
made, there could be no ſuch loſs :—(2.) the ſhip alone is inſured, and not the 
crusſe; and to contend otherwiſe is not only contrary to the expreſs words, 
and plain meaning and intention of the policy, by which the ſhip alone is 
repeatedly expreſſed to be the hing inſured ; but it is alſo contrary to the 
nature of an inſurance; the ſafety of the ſhip itſelf, or whatever elſe is the 
immediate object of the inſurance, being the only thing inſured; and not 
any uncertain benefit which may ariſe to the owner by means or in conſequence 
of it; nor can any ſuch conſequential benefit be properly the ſubjeQ-matter 
of inſurance, as it is not capable of being eſtimated : but,—(g.) ſuppoſing the 
cruiſe, or the benefit of the cruiſe, or the free uſe of the ſhip for the cruiſe, to 


be the thing inſured ; yet even of any of theſe there is no loſs; the ſhip 


having actually cruiſed till within about a fortnight of the whole time, and 
having taken a rich prize of the value of 4,200]. ſterling : and,—(4.) 
ſuppoſing as contended for by the plaintiff, that the cruiſe, or benefit of the 
cruiſe, or the free uſe of the ſhip for the cruiſe, was the thing inſured ; and 
that what is found by the verdict amounts to a total loſs of any of theſe ; 
yet it is not found, nor is it averred in the declaration, that Peter Joyce, for 
whoſe benefit the inſurance was made, had any zntereſt in the cruiſe, but 
only in the ſhip itſelf; and to recover in an action upon a valued policy, the 
plaintiff muſt aver an intereſt in his declaration, and prove it at the trial. 
It was © ordered and adjudged by the lords, that the judgment given in the 
court of exchequer, reverſing a judgment given in the court of king's bench, 
be, and the ſame is hereby affirmed ; and that the record be remitted : and 
further ordered, that the plaintiff in error do pay, or cauſe to be paid to the 


defendant in error, the ſum of gl. for his coſts in this houſe.” In domo- 


procerum, 1 March 1754.—Fitzgerald v. Pole. 


5. REMARKS on the preceding caſe.—The chief thing neceſſary to the 
forming of a right judgment of the caſe was, to ſhew wherein the words of 
this policy differed from thoſe of other policies made at intereſt or no intereſt ; 
on which, in caſes ſomewhat like this, inſurers had formerly been obliged 
to pay total loſſes :—for it ſhould ſeem that when this cauſe was heard, it was 
not ſufficiently explained to the judge and the jury, that although 1 it is ſaid in 
this policy that the aſſurers ſhould be free of average, it is not ſaid therein 
chat che inſurance ſhould be without — of ſalvage ; which clauſe 
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conſtitutes the main difference between policies made on intereſt or no 
intereſt, and thoſe made on real: intereſt; a renunciation of the ſalvage 
being never made in the latter:—hence on ſhips. inſured at intereſt or no 
intereſt, once taken, although afterwards relaken, the inſurers have been 
condemned to pay total lolles, becauſe they renounced the benefit of ſalvage. 
In inſurances made at * 1ntereſt or no intereſt, free from average, and 
without benefit of ſalvage” (which, though they are very hazardous, high 
premiums will tempt inſurers to underwrite) the words of the policies clearly 
import, that ſuch inſurances are to be underſtood merely as wagers, that 
the ſhips ſhall make the voyages mentioned in the policies, and the inſurers 
ſhall have nothing to do with averages or ſalvages :—it in the preſent caſe 
the policy had been made with this, condition, © not to have any beneſit of 
ſalvage,” probably the court of exchequer, conſidering the literal ſenſe of 
the words, and the former deciſion on ſuch policies, might have confirmed 
the ſentence given in the court of king's bench, condemning the inſurers 
to pay a total loſs; ſince the ſhip, for the time the mutineers were maſters 
of her, might be eſteemed as /oft to the owners, and the inſurers had 
renounced the /alvage.——With regard to the caſe of Pond v. King, cited by 
the plaintiff's counſel, where a ſhip being taken, though afterwards retaken, 
the inſurers were condemned to pay a total loſs; it is to be obſerved that, 
in the preſent caſe of Fitzgerald v. Pole, it is only ſaid; that it was an inſurance 
« loſt or not loſt, free from all average:“ in Pond's policy (ſee Capture) after 


the words to be © free of average,” follow © and without benefit of ſalvage ; 


which this policy has not :;—in ſome of the other caſes of intereſt or no 
interelt policies, (that were referred to) a flop is made after the words. © free 
of average ;” and perhaps they might contain the other condition allo, 
** without benefit of ſalvage ;” ſo that all thoſe policies might differ from the 
preſent one, and prove nothing in it's favour —Milmformation. perhaps 
led the inſured to try whether this valued policy would not have the ſame 
effect as other policies made on * intereſt or no intereſt. with the conditions 
to be free of average, and without benefit of ſalvage,” by virtue whereof 
the inſurers had in a parallel caſe, been condemned to pay a total loſs; 
and it ſo happened that the jury miſunderſtanding the thing, on the firſt 
hearing of this cauſe in the court of king's bench, gave a verdict for a total 
lols. The afore-mentioned cauſe, being of conſiderable 1 importance, natu- 
rally occaſioned much ſpeculation, and ſome perſons were of. opinion that the 
itpulation to be free from average, did not, however, free the 1nfurers from the 
actual 4% ſuſtained by the barratry and mutiny of the mariners, in depriving the 
captain of the command, and running away with part of her fire arms, and 
boats :—this, they ſaid; was no average, but ought to be conſidered as a 
partial 40%, for which, as alſo for the conſumption of the proviſions. by the 
mutineers whilit they had the command of the ſhip, the inſurers ought to 
have been deemed liable to pay; for that baxratry and mutiny were never 
comprehended under the word. average, and. that it could only be meant, 
in this caſe, that the inſurers ſhould be free of, all damages reſulting from. 


15 ne by the ſhip's whe attacking, or being attacked, crowding fail, 
Or 
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or chaſing, and thereby loſing or breaking any thing, or by boarding, running 
| foul of other veſſels, receiving ſhot in her hull and rigging, &c.: they ſaid allo 
that, although it might be prudent for inſurers, in time to come, to have a clauſe 
inſerted in policies on privateers, not to be liable to bear any loſles reſulting 
from the mutiny and diſobedience of the crews, it was not done in this caſe. 
But, where is the difference between an average and a partial loſs 2— 
And as to mutiny and barratry, it is agreed that they are not terms 
ſynonimous with the word average; but they were to be conlidered, in this 
caſe (like other robberies) as the cau/es of the average. It is now uſual 
to inſert in policies on privateers a clauſe to the following effect only, vz. 
free of average from any engagement with enemies ;” ſo that the under- 
writers are anſwerable for the averages which happen from all other cauſes. 


6. ALL the commanders of private men of war ſhall from henceforth be 
obliged, before they receive their commiſſions, to enter before a competent 
judge, good and ſufficient ſecurity by able and reſponſible men, who have 
no part or intereſt in ſuch ſhip, in the ſum of fifteen hundred pounds ſterling, 
or ſixteen thouſand five hundred guilders ; and when they have above one 
hundred and fifty men, then in the ſum of three thouſand pounds ſterling, or 
three and thirty thouſand guilders, that they will give full ſatisfaction for any 
damages or injuries whatſoever, which they or their officers, or others in 
their ſervice ſhall commit in their courſes at ſea, contrary to this preſent 
treaty, or any other whatſoever, between his majeſty and the States, and 
upon pain of revocation and annulling their faid commiſſions ; in which 
it ſhall be always inſerted, that they have given ſuch ſecurity as aboveſaid ; 
and likewiſe it is agreed, that the ſhip itſelf ſhall be alſo liable to make 
 fatisfaQtion for injuries and damages done by her.—Trealy with Holl. 1674. 


7. Ir ſhall not be lawful for any foreign privateers (not being ſubjects of 
one or of the other of the confederates) who have commiſſions from any other 
prince or ſlate in enmity with either nation, to fit their ſhips in the ports ol 
one or the other of the aforeſaid parties, to ſell what they have taken, or 
in any other manner whatſoever to exchange either ſhips, merchandiſes, or 
any other ladings ; neither ſhall they be allowed even to purchaſe victuals, 
except ſuch as ſhall be neceſſary for their going to the next port of that 
prince from whom they have commiſſions.—Treaty with France, 171g. 


8. Ir ſhall not be lawful for the ſubjects of either king, or the inhabitants 
of the kingdoms and countries under their obedience, to get letters patent, 
commonly called commiſſions or letters of repriſals, from any prince or ſtate, 
with whom either of the confederates is at variance or in open war; much 
leſs by virtue of thoſe letters to moleſt or damnify the ſubjetts of either 
party ; and each of the ſaid kings of Great-Britain or Denmark ſhall ſtrictly 
forbid their reſpective ſubjects, to get or accept of any ſuch commiſſions 


from other princes or ſtates; and enjoin' them to hinder, as much as m 


them lies, all depredation that might be made by virtue of ſuch commiſſions. 
—Treaty with Denm. 1609. | 
53 L. 9. REMARK, 
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9. REeMARx.—lIt is in general very dangerous to underwrite privateers, 
eſpecially thoſe of ſmall' force, which are commonly very ill fitted out and 
ſtored, often by perſons of deſperate fortunes, or ſmall property, ſolely on 
credit, and inſured at high valuations ; fo that the temptation of loſing, or 
yielding them to the enemy, or putting them in the way of being taken, 
particularly when the firſt part of the cruiſe proves unſucceſsful, is ſometimes 
too powerful to be reſiſted. 


10. SEE Capture, Commiſſion of Marque, Cruiſe, Cruiſer, Fraud, Hoſtility, 
Inſurance, Intereſt or no Intereſt, Law of Nations, Letter of Marque, Neutral 
Ship or Property, Paſſport, Policy, Repriſal, Ships of War, Treaty, Valu- 


ation, Mager. 
„„ 1 4 E. 


RIZES are of three ſorts, viz.— 1. ſhips and goods taken by letters 

of marque, and by jus repriſaliarum ;—2. thoſe taken from pirates 
or ſea rovers; and-g. thoſe taken from profeſſed enemies: the firſt belong 
entirely to the captors, after a legal condemnation; as the ſecond does after 
an account thereof is given to the admiral; and the third were to be 
proceeded in, according to the power which authoriſed the capture. Molloy. 
It has alſo been granted to companies, to appropriate the prizes made 
in conſequence of an infringement of their charters; as to the Eaſt-India 
company (7 Geo. 1. c. 21. 1.1. 3 Geo. 2. c. 14. ſ. 9) who have a right to 
all ſhips, &c. trading within their limits, for which they may ſue in any of 
the courts at Weſtminſter; as that of the South-Sea may, though their grant 
is yet more ample.—(g Ann, c. 21. ſ. 51.) 


2. IN caſe of prizes in time of war, between our own nation and another, 
or between two other nations, which are taken at ſea, and brought into our 
ports, the courts of admiralty have an undiſturbed and excluſive juriſdiction 
to determine the ſame according to the law of nations (2 Show. 232. Comb. 474) 
o Black. Comm. 108. 


g. IN we) to avoid all illegal proceedings, but to act with due regularity 
and conformity with the tenor of the letters granted, whenever a prize is 
taken, and brought njra prefidia, the captor muſt exhibit all the ſhip's 
papers and captivated mariners to be examined in order to adjudication ; 
till when bulk ought not to be broken, nor may the captain of the captor 
ſuffer any embezzlement of the lading, or ſell, barter, or diſpoſe of any 
part without commiſſion. No prize can be diſpoſed of, nor any of her cargo 
touched, till after a legal condemnation in the c court of admiralty here, or 
elſe where. — Lex. Merc. rediv. 207, 237. 


4. By the 158 of nations generally all things are the captor's : which he 
takes from the enemy, or which his enemies gin: from another by force 
of 
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of arms; ſo likewile all thoſe goods that he ſhall find in his enemy's cuſtody ; 
but then it muſt be apparently manifeſt, and evidently proved, that it is 
really the enemy's : for if an Engliſhman ſhould have goods in the cuſtody 
of a Dutch-fattor at Cadiz, and a war ſhould break out between that prince 
and that republic, yet are not the goods of the Engliſhman ſubjett to the 
ſeizure of the Spaniard, it being apparent, that the owner is not a ſubject of 
their enemies: ſo likewiſe if the goods of friends are found in the ſhips of 
enemies, this does not ipſo facto ſubje& the ſame to be prize by the law of 
nations; though it be a violent preſumption, and may juſtly bear a legal 
examination, till which there may be a ſecuring of the prize, till adjudication 
ſhall paſs.—So on the other hand, if the hs of friends ſhall be freighted 
out to carry the goods of enemies, this may ſubje&t them to be prize, 
eſpecially if the goods ſhall be laden aboard by the conlent or privity of the 
maſter or ſkipper: though in France they have ſubjected and involved the 
innocent with the nocent, and made both of them prize.—In the late Flemiſh 


their ſhips to the traffic and commerce of both nations : memorable was the 
action, when the war was between the two republics, Venice and Genoa, 
the Grecian {hips being then employed (as thoſe of Oſtend) were ſearched, 
and the enemies pulled out, but no other matter done: however it is moſt 
certain, let the commiſſion or protection of ſuch {hips be what they will, if 
men will venture to trade under ſuch a cloak, it behoves them, that the 
{ſkipper and his crew be entirely ignorant; for it is his action that will go 
far in the freeing, or making abſolute the prize, and goods ſo made prize; 
the property is immediately gone and changed, be the owner who he will, 
he never can claim the ſame; for the laws of nations made the enemies firſt 
maſters by external dominion, and then by conqueſt gave the property to 
the captor : following that judgment of the Romans, © whatſoever they got 
of their enemies by valour, they would tranſmit to their polterity by right.“ 
—- Molloy, b. 1. c. 1. ſ. 12. 


by the right of war, and are juſtly deemed to belong to him who 1s in 
poſſeſſion of them ?—Grotius anſwers as a civilian, that a man is deemed to 
have taken moveable things by the right of war, © as ſoon as they are ſecured 


in ſuch a manner, that the firſt owner has loſt all probable hopes of recovering 
them: thus, ſays he, at ſea, ſhips and other things are not ſaid to be taken, 
till they are brought into ſome port or harbour belonging to us, or to ſome 
part of the ſea where our fleet rides; for it is only then that the enemy 
begins to deſpair of recovering them.” 


But, in my opinion, this manner of 


anſwering the queſtion is altogether arbitrary, and has no foundation in 
nature: I ſee no reaſon why the prizes taken from the enemy, ſhould not 
become our property as /oon. as they are taten: for when two nations are at 
war, both of them have all the requiſites for the acquiſition of property, at 
the very moment they take a prize : they have an intention to acquire a title 
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wars with England, the Oſtenders became oblequiouſly ſerviceable with 


5. HERE a queſtion is moved, when is it that things are ſaid to be taken 


from the purſuit of the enemy; or when he has made himſelf maſter of them 
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of juſt property, namely, the right of war; and they are actually in po//effron 
of the thing :—but if the principle which Grotius ſuppoſes, was to be allowed, 
and the prizes taken from the enemy were not deemed a lawful acquilition, 
till they are tranſported to a place of ſafety, it would follow, that the booty 
which a {mall number of ſoldiers has taken from an enemy, may be retaken 
from them by a ſtronger body of troops of the fame party, as ſtill belonging 
to the enemy, if this ſecond body of troops has attacked the firſt before they 
had conveyed their booty to a place of ſafety :—this laſt circumſtance is 
thereſore altogether indifferent, with reſpect to the preſent queſtion : the 
greater or {ſmaller difficulty the enemy may find, in recovering what has been 
taken from him, does not hinder the capture from actually belonging to the 
conqueror: every enemy as ſuch, and ſo long as he continues ſuch, always 
retains the will to recover what the other has taken from him ; and his preſent 
inability only reduces him to the neceſſity of waiting for a more favourable 
opportunity, which he ſtill ſeeks and deſires: hence, with reſpect to him, the 
thing ought no more to be deemed taken, when in a place of ſafety, than 
when he is flill in a condition of purſuing it: all that can be ſaid is, that in 
the latter caſe, the poſſeſſion of the conqueror is not ſo ſecure as in the 
former :—the truth is, this diſtinction has been invented only to eſtabliſh the 
rules of the right of , or the manner in which the ſubjects of the 
ſlate, from whom ſomething has been taken in war, re-enter upon their rights; 
rather than to determine the time of the acquiſition of things taken by one 
enemy from another. This to me ſeems to be what the law of nature deter- 
mines in this point——Grotius obſerves alſo, that by the cuſtom eſtabliſhed in 
his time among the ſtates of Europe, it is ſufficient that the prize has been 
twenty-four hours in the enemy's poſleſſion, to account it loſt. Thuanus, in 
his hiſtory on the year 1595, gives us an example, that this cuſtom was 
obſerved allo by land: the town of Liere in Brabant having been taken and 
retaken the ſame day, the plunder was returned to the inhabitants, becauſe it 
had not been twenty-four hours in the hands of the enemy : but this rule was 
aſterwards changed, with reſpect to the United Provinces; and in general we 
may obſerve, that every ſovereign has a right to eſtabliſh ſuch rules, in regard 
to this point, as he thinks proper, and to. make what agreements he pleaſes 
with other powers: there have been ſeveral made, at different times, between 
the Dutch and Spaniards, the Portugueſe and the northern ſtates. -G rotius 
applies theſe principles alſo to lands; they are not to be reputed loſt as ſoon 
as they are ſeized on, but for this effect they are to be ſo ſecured with durable 
fortifications, that, without being forced, they cannot be repoſſeſſed by the 
firſt owner: but to this caſe we may alſo apply the reflections already made: 
a territory belongs to an enemy as ſoon as he is maſter of it, and as long as 
he continues in poſſeſſion of it: the greater or leſſer precautions he may take 
to ſecure it, are nothing to the purpole.——But be this as it may, it is to be 

obſerved, that during the whole time of the war, the right we acquire over the 
things we have taken from the enemy, is of force only with reſpect to a third 
diſintereſted party; for the enemy himſelf may retake what he has loſt, 
whenever he ſinds an opportunity, till by treaty of peace he has ane 
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all his pretenſions: it is alſo certain, that in order to appropriate a thing by 
the right of war, it muſt belong to the enemy, for things belonging to people 
who are neither his ſubjects, nor animated with the ſame ſpirit as he againſt 
us, cannot be taken by the right of war, even though they are found in the 
enemy's country: but if neutral ſtrangers furniſh our enemy with any thing, 
and that with a deſign to put him into a condition of hurting us, they may 
be looked upon as taking part with our enemy, and their effects may conle- 
quently be taken by the right of war.—lt is, however, to be obſerved, that 
in dubious caſes it is always to be preſumed, that what we. find in the enemy's 
country, or in their u, is deemed to belong to them; for beſides that this 
preſumption 1s very natural, if the contrary maxim was to take place, it 
would lay a foundation for an infinite number of frauds : but this preſumption, 
however reaſonable in itſelf, may be deſtroyed by contrary proots :—neither 
do the ſhips of friends become lawful prizes, though /ome of the enemy's effects 
are found in them, unleſs it is done by the conſent of the owners; who by 
that means ſeem to violate the neutrality or friendſhip, and give us a juſt 
right to treat them as an enemy.—But, in general, we muſt obſerve, with 
reſpett to all theſe queſtions, that prudence and good policy require, that 
ſovereigns ſhould come to ſome agreement among themſelves, in regard to 
theſe different cafes, in order to avoid the diſputes which may ariſe from them. 
et us alſo take notice of a conſequence of the principles here eſtabliſhed ; 
which 1s, that when we have taken things from the enemy, which he himſelf 
had taken from another by the right of war, the former poſſeſſor cannot claim 
them.—Burlam. Prin. of Polit. Law, 205. 


6. PRIZ ES muſt be conducted, or ſent into the port where the captor's 
ſhip was fitted out, or into ſome other port of the kingdom. —Ord:n. of France. 


7. In Denmark, there is a very extraordinary regulation, of the 5th of 
April 1710, forbidding, under pain of death, to conduct prizes any where, 
but into a port of the kingdom. 


8. Any perſon, who in time of war, buys a prize, that has not yet been in 
any free or neutral river and port, and makes aſſurance on the ſame, is obliged 
to expreſs that circumſtance in the policy, for want whereof, the aſſurance 


ſhall be deemed of no efficacy nor value, —Ordzn. of Hamb. 


9. ALL ſhips which ſhall be found loaded with effects belonging to our 


enemies, and the goods of our ſubjects or allies which ſhall be found in an 
enemy's ſhip, ſhall be equally good prize.—Orazn. of France.—Ordm. of Spain. 


10. THz firſt part of the laſt- mentioned regulation is peculiar to France 
and Spain; (it hath, however, been departed from by article 5. of the 
regulation in France of the 21ſt of October 1744, relative to her treaties with 
ſome particular powers :)—every where elſe, only the goods of the enemy, on 
board the ſhip of a friend or neutral ſubject are liable to confiſcation; and the 
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uſage is likewiſe to pay the freight to the captain of ſuch ſhip :—the laſt part 
of the ſaid regulation is alſo deemed juſt, becaule as ſoon as goods are put on 
board an enemy's ſhip, they are ſubmutted to the ſame fate as the ſhip ſhall 
have ; beſides that the owners of the goods are to be looked upon as favour- 
ing the navigation and commerce of the enemy.—2 Valm's Comm. 259. 


11. SEE Prelim. Diſc. 81. Admiralty & Admiralh- Court, Appeal, Capture, 
Colony, Condemnation, Con fiſcation, Contraband, Enemy, Freedom of Navigation, 
Law of Nations, Letter of Marque, Maſqued Ship or Property, Miſtake, 
Morocco, Neutral Shiþ or Property, Piracy and Pirate, Privateer, Protubited 
Goods, Recahlure, Repriſal, Salvage, Ships of War, Tripoly, War. 


F R O F I T. 


1. HE laws of inſurance were made in order to prevent frauds, and 

unleſs we obſerve them very ſtrictly, a door is opened to fraud and 
villanies: they were further made that the inſured may remain zndemmiſied, 
not in order that they may reap gain; and not therefore to ſecure that gain 
which they only hope for :—for profit that is hoped for is exceedingly 
uncertain ; the damages that happen may be aſcertained, but profit that we 
do not receive, cannot: wherefore there is the greateſt reaſon for an inſurance 
in the firſt caſe, but none in the laſt: ſuch laws being enacted for public 
utility cannot be ſubverted by private agreements, and each individual making 
agreements contrary to them, acts illegally; and for that reaſon ſuch agree- 
ments are by the law itſelf reſcinded. —I applaud the merchant who keeps 
his promiſe, though made contrary to law; but I allo applaud the judge who 
does not encourage the frauds and villanies of merchants, and who reſcinds 
agreements which the law ordains to be reſcinded : it is the buſineſs of a judge 
to inforce the law, and not to enquire whether the inſurer who violates his 
faith acts diſhonorably or not: be it that he acts diſhonorably ; but he alſo 
does the ſame who makes agreements contrary to law e Cu. 


"at Priv. lib. 4. c. 5. 


2. No inſurance is allowed to be made on any wagers, wherein all 
imagined or maginary profits are underſtood to be included. —Ordzn. of Rott. 


3. MrRCHANTs ſhall not have inſurance made on an expected profit on 
tlacir goods. Ordin. of France. 


45 No inſurances are to be allowed on uncertain and precarious things, 
or imaginary or ſuch kind of profit. —Ordin. of Copenh. | 


5. Tue 1 imaginary profit any one promiſes himſelf on his intereſt in a 
cargo, muſt be valued in the policy, with explication which goods it is 
expected from; but no returns of premium for the ſame ſhall be demanded. 


—Orain, of Am. 2 
. EMARKES. 
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6. REMARES.—Inſurances on profit diſtinttly, and /eparately from the 
goods, are frequently made, and at the ſame premium as the goods them- 
ſelves: but inſurances /o made on profit are very ſimilar to thole on zntereſt 
or no intereſt, with the clauſe of the underwriters being free from average, and 
without benefit of ſalvage ;—and in caſe of any accident in the courſe of the 
voyage, that ſhould overſet it, or diſenable the ſame ſhip to carry the goods 
to the deſtined port, although they ſhould perhaps, after conſiderable delay, 
be conveyed there by other means, or arrive damaged only in part, or if they 
ſhould be delivered and fold at another port, &c. yet, in all ſuch caſes, the 
underwriters on profit, ſeparately inſured, might be liable to pay a total loſs ; 
whilſt thoſe who have inſured on the goods, might be ſubject only to a ſmall 
average, or partial loſs: and therefore it ſeems very clear, that the hazard on 


profit is generally greater, and may in many particular inſtances, be much 
greater than on the goods; conſequently, that larger premiums ought to be 
given on profits, according to the nature and probable circumſtances of the 
voyage: the ſame may be obſerved, in ſeveral reſpects, with regard to inſu- 
rances on commiſſion. — But as to profit, as inſurances thereon ſeparately from 
the goods, are commonly made for the account of the - proprietor of the 
goods, and may, in certain caſes and events, be liable to occaſion differences 
and diſputes, about the true conſtruction and effect of ſuch inſurances, the 
more fair and eligible method undoubtedly is, to put a valuation on the goods, 
in the policy (by adding the ſuppoſed profit to the coſt, &c.) at the time of 
making the inſurance ;—or if the goods and profit be inſured ſeparately, and 
any ſuch event happen, as before mentioned, the whole ought to be deemed 
and made a conſolidated intereſt : for otherwiſe, profit only, being uncertain 
and imaginary, an inſurance thereon would be an inſurance without intereſt, 
and conſequently void as within the ſtat. 19 Geo. 2. c. 37. There is alſo 
danger to be apprehended of what has in fact ſometimes happened, that 
double and even treble infurances may be made on the ſame imaginary 
profit, or on commillion in different places, by the orders of perſons who may 
have the direction, or a private knowledge of the circumſtances of the 
voyage; and whoſe intentions in ſuch caſes muſt unqueſtionably be fraudulent, 


7. Ser Prelim. Diſc. 56. Bottomry, Event, Fraud, Freight, Inſurance, 
Intereſt, Intereſt or no Intereſt, Valuation, Wager, 
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* kid goods are laden aboard, and the merchant inſures upon the 
general policy ; whether, if ſuch goods be lawfully /ig ed as prohibited 
goods, the inſurers ought to anſwer Pt is conceived they ought not: and 
the difference hath been taken, where goods are lawful, at the time of lading, 
to be imported into that country, which they are conligned for; but by 
matter ex poſt facto, after the lading they become unlawful, and after arrival are 
ſeized, there the aſſurers muſt anſwer, by virtue of the clauſe, © and all other 
perils, &c.:“ but if the goods were at the time of lading unlawful, and the 
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lader knew of the ſame, ſuch aſſurance will not oblige the aſſurers to anſwer 
the loſs; for the ſame is not ſuch an aſſurance as the law ſupports, but is a 
fraudulent one.—Molloy, b. 2. c. 7. ſ. 15. 


2. Cast,—A policy was made from Cadiz to Vera Cruz in New-Spain, 
upon monies lent upon bottomry, and upon any kind of goods and merchandiſe 
whatſoever, laden aboard the good ſhip called the Neuſtra Seignora del 
Carmen and Mary Magdalen, the adventure beginning immediately from the 
lading before a day to come, and the monies from the time they were to be 
lent, and ſo continue from Cadiz to Vera Cruz, and until delivery, with 
proviſo to ſtay at any port or place in her voyage, and likewiſe to touch at 
Porto Rico, and there to lade and unlade without any prejudice to the inſu- 
rance, the cargo being valued at 1,700l. ſterling, without account, &c. :—the 
hip being laden at Cadiz, departed towards Vera Cruz, and before arrival 
there, touching at Porto Rico, the goods were there /e:zed and arreſted ;—in 
an action brought upon the policy, the defendant pleaded, that the ſhip, at her 
arrival at Porto Rico, was laden with prohibited goods and merchandiſe, 
which together with the ſhip, became forfeited by default of the proprietors, 
and were there ſeized and taken :—the queſtion was, if the owners ſhould 
inſure, and then order prohibited goods to be laden, whether, if theſe goods 
are ſeized, they ſhould recover againſt the inſurers? the ſecond objection was, 
if (as the defendant had pleaded this plea) the ſame were good ?—as to the 
firſt, the court did all incline, that the inſurance ought to be bona fade, i. e. 
the reſtraint ought to be of ſuch goods as by /aw were not reſtrainable : 
but ſurely that cannot be; for the intention of policies are to warrant the 
perils of all manner of goods, in all manner of caſes; fo that if there be a 
loading bona fide, be it prohibited or not, the ſame, in caſe of loſs, ought to 
be anſwered, unleſs it were a fraudulent contrivance : but to the ſecond, it 
was reſolved that the plea was inſufficient, for admitting the ſame ſhould not 
oblige the inſurer, yet becauſe the defendant did not ſhew that the goods 
were laden either by the inſured, or by the factor or order (for otherwiſe 
the ſame ſhould not conclude them; becauſe, perhaps, the maſter, or his 
mariners, or a ſtranger, might load them on board without order) the court 
gave judgment for the plaintiff upon the mere inſufficiency of the manner of 
pleading, and not of the matter —Cunningh. Law of Bills, Sc. and Inſur. 214. 
cites Molloy. 


3. Cask. But if a merchant will freight out wool, leather, and the like, 
or {end out goods in a foreign bottom, and then inſures, and afterwards the 
{hip happens to be taken, by reaſon of which the ſhip and lading are forfeited, 
the infurers ſhall not anſwer the damage; for the very foundation was 
zUlegal and fraudulent, and the law only ſupports thoſe aſſurances that are 
made bona fide ; for if it were otherwiſe, and men could inſure againſt ſuch 
actions, it would deſtroy trade, which is directly to thwart the inſtitution and 
true intention of all policies of affurance.”— Molloy, b. 2. c. 7.1. 15. Hil. 31, 
32. Car. 2. B. R. Houbland v. Harriſon.—Like judgment was given n 


Lethulter ad ſ. Houbland, Trin. g2. Car. 2. in B. R. Rot. 168. 
4. LoRD 
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4. Lord Chancellor ſaid, —it is certainly a general rule that a plaintiff 
muſt come into equity with clean hands; and ſeveral caſes at common law 
and in equity have gone upon this, that if the contract relates to an z¼igit 
ſubje&t, the court will not ſo encourage the attion, as to give a remedy ;— 
nor is it any anſwer to ſay that the defendant knew of this uegality ; for that 
anſwer would ſerve in all theſe caſes. He ſaid further,—no determination 
has been, that inſurance on enemzes ſhips, during the war, is unlawful : it 
might be going too far to ſay, ad trading with enemies is unlawful ; for that 
general doctrine would go a great way, even where only Englz/h goods are 
exported, and none of the enemy's imported, which may be very beneficial ;— 
there have been ſeveral inſurances of this fort, during the war, which a deter- 
mination on that point might hurt :—as to the caſe of inſurance on woo! 
tranſported to France, I never doubted but that was an unlawful contract. 


—1 Veſey 317. 


5. By Stat. 4 & 5 Will. & Mary. c. 15.1. 14, —All perſons who by way of 
inſurance or otherwiſe, ſhall undertake to deliver any goods imported from 
beyond ſea, without paying the duties payable for the ſame, or any prohibited 
goods, or ſhall deliver the ſame as aforeſaid, knowing thereof, and all their 
abettors, ſhall forfezt 5ool. above the forfeitures to which they are already 
hable.——S. 15. All who ſhall agree to pay any money for the inſuring or 
conveying any goods imported, without paying the duties, or any prohibited 
goods, or ſhall receive ſuch prohibited goods, or ſuch other goods before the 
duties are paid, knowing thereof, ſhall alſo forfeit gool. the one moiety of 
the forfeitures to their majeſties, and the other moiety to the informer, 


6. By Stat. 8 & 9 Will. g. c. 36. 1. 1.—Every perſon who ſhall, by way of 

inſurance or otherwiſe, undertake to deliver, or in purſuance of any under- 

taking ſhall deliver or cauſe to be delivered, any foreign alamodes or luſtrings, 

without paying the duties, and every perſon who ſhall agree to pay any 
money or reward for inſuring or conveying any ſuch goods, may be proſe- 
cuted in any action or information, and thereupon a capias in the firſt proceſs, 
ſpecifying the ſum of the penalties ſued for, ſhall iſſue, and ſuch perſon ſhall 
be obliged to give bail by ſubjefts to the officer executing the proceſs, and 
in court. S. 2. It ſhall be lawful for any perſon to ſue for the penalty of 
500l. in Rat. 4 & 5 Mill. S Mary. c. 15. in any of his r s courts of record 
at Weſtminſter. 
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7. ALTHOUGH the inſured himſelf ſhould be 1gnorant that the goods were 
prohibited or contraband, the inſurance would be void.—2 Valin's Comm. 128. 


8. OTHER prohibitions by ſtatutes and otherwiſe, may be ſeen under the 
heads referred to below. 


a a — —— —— 
Tos. ——— 


— — — 
2 —— 


9. Sxx Prelim. Diſc. 40, 79, 83. Colony, Contraband, Enemy, Goods, 
e Ireland, Miſtake, Navigation Act, Prize, Property, War, Wool. 
5 N PROOF. 
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1. 17 is not eaſy to deſcribe the number and nature of the proofs, or 

documents, which are needful to recover a loſs or average; becauſe 
they often depend upon the particular circumſtances of the caſe : however, 
thoſe which may commonly be required by the inſurers are as follow, wiz. 
—1. the proteſt of the maſter, and in extraordinary caſes, of the mate and 
ſome of the crew :—2. a declaration whether any, and what ſum is inſured 
on other policies, or in other places upon the ſhip, or goods, &c. for 
which the loſs or damage is demanded :—9. the bill of ſale, of the coſt, 
and an account of the outfit; and often the cuſtom-houle vegiſter, to find out 
the owners, when inſurances are made on the body, &c. of a ſhip :—4. the 
_ bills of lading ſigned by the maſter, ſpecifying the goods received on board, 
and for whom, &c.; or if for the maſter's account, ſigned by the mate or 
ſupercargo : but, if there is any apparent reaſon to diſtruſt their being 
genuine, all ſuch clearances, or regiſters from the cuſtom-houlſes, as are 
ordinarily given where the {ſhip has been diſpatched ; or the manzyfeſt or 
captain's report, where ſhe arrives, may be called for ; and upon proofs of ſuch 
authority, a greater dependance in general may be made, than upon mere 
bills of lading; more eſpecially upon certificates from thoſe regiſters which 
the Spaniſh ſhips in their Weſt-India trade carry with them, and of which 
duplicates remain behind in the cuſtom-houſe: for the manner of making 
ſuch a vegiſter is, that every perſon who has goods to ſhip, previous to their 
embarkation, gives an account of their bales and marks, and pays a duty for 
them, either by weight or meaſure, which is explained in a cocket; and 
when they paſs the gates, or go to be ſhipped, they are ſearched to ſee 
whether they correſpond with the entry delivered in; and if they do, each 
parcel is marked with a cuſtom-houſe ſtamp, and the cocket ſigned by the 
ſearchers: when on board, another fet of viſitors re-examine them, and 
put their cumplido upon each cocket, out of all which the general regiſter is 
framed, to go by the ſhip, in order to re-examination by the king's officers 
at the places of their unloading in America :—5, the order for making the 
inſurance :—6. the invoice of the goods :—7, letters whoſe contents relate 
to che effects or the inſurance: . in caſe of capture, and condemnation, 
an authentic copy thereof: . an afidavit of the inſured, concerning ſuch 
facts as may be ſuſpicious or doubtful, —1t needful, he may be N 
by a bill in equity, to make a full diſcloſure, on oath. F 


3 


2, Cask. In an action upon a policy of inſurance, by ſeveral perſons, 
as part-owners of the ſhip inſured, it was held that the plaintiffs are obliged 
to prove their reſpective intereſts in the ſhip, and that a proof of intereſt in 
ſome of the plaintiffs is not a ſufficient ground to recover upon, though the 
intereſt proved be more in value than the amount of the inſurance: and 
a nonſuit was recorded. But it ſeemed agreed in this caſe, that the plaintiffs 
are not to be put upon producing the 1 bills of fale of the ir 

reſpective 


„ 431 


reſpe&ive intereſts in the ſhip; for that ſuch ſale may be by parol ; but it 
was held they mult produce ſome evidence of property, as acts of owner- 
ſhip ; which the plaintiff could not make out: and it was held that the 
reputation of being the owners, without ſhewing their title, or proving acts 


of owner-{hip, is not ſufficient. Dict. Ty. Com. At Guildhall, before Lee. 
Chief Juſtice.—Curling v. Brand. 


3. e Tv prove a property in the cargo, on an action upon a policy 
of inſurance, the plaintiff produced a h˙ι of parcels of one Gardiner at 
Peterſburgh, with his recezpt to it, and proved his hand-writing :—the 
defendant objetted, that this was no evidence againſt the inſurers ; but the 
chief juſtice allowed it.—Stran. 1127. Hil. 13 Geo. 2 Ruſſel v. Boehm. 


4. Warn the queſtion is, on N lies the onus proband: in caſe of a 
misfortune or accident? the anſwer is, when any circumſtance, or fact, to be 
affirmed, or denied, is the foundation of the plaintiff's proceedings, then it 
is incumbent on him to bring full proof ;—and, therefore the practice is, 
when an action is brought by the inſured againſt the inſurer to recover the 
value of the ſhip or goods loſt, for the onus probandi to lie on the inſured, 

when a misfortune has happened :—the ſame is done when the inſurers, after 
payment of the value to the owner of the goods in conſequence of a ſuit, 
inſiſt that the misfortune had not happened, and on the inſured's being 
obligated to refund; in which caſe the proofs adduced in the former ſuit are 
not held ſufficient, or authentic, in the ſubſequent ſuit; and the party 


inſured 1s obligated to. prove the misfortune to have actually happened.— 
Roccus, 21 5, not. 58. 


5. ALTHOUGH a clauſe is contained in the policy, that in caſe of loſs the 
aſſured is to produce nothing more than the policy only, nevertheleſs he ſhall 
be obliged to prove not only the loſs of the ſhip, but likewiſe that he had 
actually an intereſt on board, by the bill of lading; or, if the ſame is not at 
hand, or cannot be conveniently come at, by ſome other legal evidence; 
unleſs it be expreſsly ſtipulated in the policy, that not even the bill of lading 
was to be produced, in which caſe however all other proofs and documents, 
that are to be had, muſt be exhibited. —Ordzn. of Hamb. 


6. Tun proofs of the n and loſs of the | effelts inſured ſhall, 
immediately on the notification af the ceſſion or abandon, be communicated 
to the inſurers ; who, before ſuch notification, ſhall not be liable to be ſued 
for the payment.——lf goods are inſured for the maſter's account, he ſhall 


prove the purchafing of them, and produce a bill of lading bgned by the 
purſer or mate.—Ord:n. of France. 


REMAREkS. It is become too common a practice to apply to inſurers 
to ſettle loſſes, averages, returns of premiums, &c. on policies, without 
ee ww fcigſatory papers, documents, or proofs; but as this 1s at 

7 | leaſt 
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| leaſt a very idle, and has often been found a very fallacious method; and 
as experience has demonſtrated, on proper enquiry being made, that it is 
even an encouragement to deception and fraud; and that there are many 
perſons, pretending to be very tenacious of their honour, who are much 
more ſo of their zntereſt ; regular proofs ſhould always be required to aſcertain 
the truth and farrneſs of the demand; eſpecially by the underwriter who is 
firſt applied to, to make the adjuſtment : and if he is not conſcious of his 
experience and ability in ſuch matters, he ought to refer it to others who 
may be more capable and expert in them than himſelf, and not be induced 
or prevailed upon, inadvertently or ignorantly, to furniſh opportunities to 
unfair brokers or inſureds to obtain fraudulent, or very erroneous adjuſtments ; 
to cavil with other underwriters on the ſame policy, for not implicitiy 
following his indolent example (which 1s too often the caſe); and to eſtabliſh 
precedents in practice, founded neither on reaſon, juſtice, knowledge, or 
common ſenſe; and therefore ought to be reprobated by every judicious 
inſurer.—And thoſe inſureds, or brokers, who do not readily, and as of 
courle, produce ſuch ſatisfattory papers or documents, and eſpecially if they 
refuſe, cavil or pretend to be offended on being requeſted thereto, may very 
fairly be ſuſpected of J/miter intentions. 


8. SEE Prelim. Diſc. 11, 12, 23, 28, 32, 37, & ſeg. Adjuſtment, Alteration 
of Policy Voyage or Riſque, Broker, Claim, Concealment, Condemnation, Court- 
Merchant, Date, Document, Double-Inſurance, Evidence, Fire, Fraud, Intereſt, 
Law of Nations, Lives, Maſter, Order, Payment, Proor-Inſurance, 1 
Proteſt, Shop or Shops, Tume, War, Warranty, Witneſs. 7 


PROPERTY AND PROPRIETOR. 
1. A PR of inſurance which may have been cauſed to be made by a 


perſon having no intereſt, or no orders from a perſon having intereſt, 
although a blank be leſt for the name of the inſured, cannot be afterwards 
ceded to a perſon who may have intereſt : © in aſſecuratione ſpectari certas 
merces, & quidem merces ejus, in cujus gratiam facta eſt aſſecuratio; & hanc, 
inſciis & invitis aſſecurationibus, non poſſe trangferri ad alias merces, de 
quibus ab initio cogitatum non eſt.” —Bynkerſhoek Queſt. Jur. Priv. lib. 4. c. 12. 


2. SEE Prelim. Diſc. 80. Abandonment, Blank, Capture, Condemnation, 
Document, End of Voyage or Riſque, Enemy, Factor, Fire, Iilegality, Intereſt, 
Law of Nations, Maſqued Ship or Property, Miſtake, Name, Neutral Ship or 
Property, Order, Paſſhort, Piracy & Pirate, Prize, Prohibited Goods, Proof. 
Ranſom, Recapture, Reſpondentia, Transfer, War. a 


R GM Rḿꝶgmf ; 


1. PROTEST is a declaration upon oath, uſually made by the maſter, 
and ſome of his people, before a juſtice, notary, or conſul, at any 


place where they firſt arrive ; ſetting forth the courle of the voyage, whatever 
bad 


N G US i d N 8. 433 
bad weather they met with in it, or any other accident that befel them: as 
alſo what precautions they took to guard againft the ill conſequences to be 


apprehended from thoſe accidents, with the motives the ey had tor going into 
any other harbour than that they were bound to: 


which fort of proteſts are 
now become almoſt a mere matter of fo, 


reciting any foul weather, and 
every trifling ſea they ſhip; as a notion is Propageeed at ſome places, that if 
the maſters neglect proteſting, immediately after arrival, againſt the damages 
that may have reſulted, they make themſelves aniwerable for ſuch as ſhall be 
found in any of the goods aboard; from which many maſters believe à proteſt 


frees them: but this is inſufficient to clear them on ſeveral occaſions, ſuch as 


bad ſlowage, defect in calking the dechs, &c.; for on any appearance of ſuch 


neglects, the proprietors of the goods have a right, notwithſtanding the 
proteſt, to inſiſt that the ſhip be vilited, and a particular examination of the 
crew taken, how, and where thoſe goods were laid. 


2. Ar Hamburgh it is the cuſtom, ſoon after a ſhip's arrival, though not 
juſt within twenty-four hours, to ſend a printed notice to every perſon who 
has goods on board, importing that the maſter fears his cargo mult have 
ſuffered damage : the intent of this is, that all who have goods to receive, 
may ſend to in/pett the ſhip, and the places where they were flowed, before 
they take them aſhore.—This is certainly a very prudent precaution, and 
greatly tending to the maſter's juſtihcation :—at London, maſters ſeldom do 
any thing more, than to have their intentions of making a proteſt noted 
(which they call entering their proteſt) before a notary public, without giving 
any information to the perſons who are to receive the goods. 


3. Ir is the eſtabliſhed uſage and cuſtom, that unleſs the proteſt points 


out how, and in what particulars, the ſhip has ſuffered, the owners are not 


entitled to recover; but it is too common for captains to repreſent gales of 


wind in a very terrible manner, to throw,unjultly all the burden they pollibly 
can on the underwriters. — 


4. Tux maſter ſhall not be allowed, after delivery of the goods, to allege 
any other accidents than thoſe mentioned in his proteſt, —Ordin. of France. 


WT H proteſt ought to be deerfive againſt him, ſo as he ſhould not he 
admitted: to allege any thing contrary thereto : but, in the way that maſters 


ufually have weir prateſts + it is not 8 to make ufe of it againſt 
them.— 2 Vatin's Comm. 322. 


6. - Sex Accident, Anchor, Average, Commodity, Damage, Deck, Document, 
Inſufficiency, Maſter, Negligence, Notice, Proof, Stowage. 


PROVAS10N S. 
T. is admitted in England, as well as in France and ſome other countries, 
to include the proviſions in the value of a ſhip, as a part of her outfit. 


's O 2. PROVISIONS 
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3 PROVISIONS appointed for the uſe of the ſhip, likewiſe it's military 
ſtores, as arms, powder, ball, and the like, may be inſured, according to their 
full worth, along with the ſhip, but not alone and ſeparately; and in caſe of 
a ſubſequent loſs of the ſhip, the inſurer 1s bound to pay for the whole 
quantity, although all, or part of the proviſions iuſured, may have been 
expended.—Ord:n. of Koning ſb.—Ordin. of Amt. 


3. Noruix that ſerves for the conſumption on the voyage may be 
inſured. —Ordzn. of Rott. —Ordin. of Middleb. 


4. REemarx.—According as ſhips advance in their voyages, and freights 
become due, proviſions are conſumed: therefore, if a ſhip is loſt, and it's 
cargo ſaved, the inſurers upon her ought to enjoy a part of what freights are 
allowed in ſuch caſe, if, in her value, be included the proviſions, and no 
deduction be made for their conſumption, and for wear and tear, whallt ſhe 
has been out. | 


5. SEE Average, Commodity, Contribution, Detention, Embargo, | Freight, 


General Average, Intereſt, Ireland, Outfit, Periſhable Commodities, Reparr, 
Reſtraint, Ship, Wages, War, Wear and Tear. 


VF 


QUARANTIN E. 
„ 1 a ſhip, by reaſon of any evil infotions diſtemper, is obliged to perform 
any ordinary quarantine, the charges occurring from thence ſhall be 
borne by the owners, and not by the inſurers Charges incurred by extra- 
ordinary quarantine belong to general-average.—Ordin. of Hamb. 


2. SEE General-Average, Mooring, Petty-Average. 


. 


RANSOM. 


R. 


C 


1, FFUHE maſter of a ſhip, or any other, who ranſoms the cargo from a 
privateer, 1s entitled to claim from the owners of the cargo the 
ſum laid out upon their account : they profit by the tranſattion, 

and they ought to indemnify him :—but, what if the cargo be afterward loſt 

in a ſtorm at ſea, or by robbery at land? the owners are not now profiters by 
the ranſom, and therefore they cannot be made liable upon the maxim, quod 
nemo debet locupletari aliena jactura: they are, however, liable upon the 
principle here explained: the moment the tranſaction was finiſhed, they 
became debtors to the ranſomer for the ſum he laid out profitably upon their 
account: he did not undertake the riſque of the cargo ranſomed ; and, there- 
fore the caſual loſs of the cargo cannot have the effett to deprive him of his 


claim. Id. Kaims Prin. of Equ. 


2. Cas E. Holt, chief juſtice, ſaid (after other things) that it ſeemed very 


juſt and reaſonable in this caſe, that the owners of the goods ought to pay 
the redemption : if a pirate ſhould take the ſhip and goods, and the maſter 
redeem them, the owners ſhall make him ſatisfattion ; and then much more 
in this caſe, when taken by an enemy :—when the maſter makes a compoſition 
for the benefit of the owners, it 1s highly reaſonable that he ſhould be indem- 
nified : the whole ſhip and goods would have been prize, if he had not made 
this compoſition; therefore, where there is an inſtant danger of loſing ſhip 
and goods (as in this caſe, when they were under the capture and power of 
the enemy) and no hopes of ſaving them then appears (though afterwards it 
may happen that the {hip may be reſcued on freſh purſuit) cannot the maſter 
make ſuch an agreement as this, as well as he may throw part of the goods 
overboard, in caſe of a tempeſt, to ſave the reſt ?—The maſter has the cuſtody 
and care of the ſhip and goods: ſuppoſing then that the maſter has ſuch a 
power of compounding, the goods remain to him as a ſecurity, and he 
may detaip them till payment, as he may for freight; but then it is to be 
conſidered, whether, when he has once delivered them to the owner, or to 
his uſe, he has not parted with his ſeeurity, and has no way to come at them 
3 again, 
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again, as it is in cale of freight. — Theſe things are conſiderable, if we go into 
the merits of the cauſe, but that not being before us, I give no opinion 


therein. Raym. 931. - Tranler v. Watſon. 


3. Cas E.—A MY was libelled againſt in the admiralty, for that the maſter 
being taken by a French privateer, had ranſomed the ſhip for gool. and had 
ſued for the payment of it, and was carried priſoner to Dunkirk, and the 
money was not paid, &c. and ſentence was given in the admiralty againſt the 
hip: and the court being moved for a prohibition, it was denied by Holt, 
chief juſtice, who was alone in court; becauſe the taking and pledge being 
on the high ſeas, the ſlip, by the law of the admiralty, ſhall anſwer for the 
redempuon of the maſter by his own contratt.—1 Raym. 22. Mich. 6 W. & M. 


—Wilfon v. Bird. 


4. CasE.—A ſhip was taken by a French privateer, and the maſter of 
her ranſomed for 1800]. (the maſter having a ſhare in the ſhip): the mate was 
carried into France as an hoſtage for this money.—Lord Chancellor ſaid, the 
ranſom-money mult be raiſed out of the firſt profits, notwithitanding- any 
former mortgage of the ſhip; for if there; was a precedent mortgage, what 
would have become of the ſecurity, if the ſhip had not been redeemed ? After 
the ſhip was redeemed, ſhe performed her intended voyage, and the freight- 
money earned after her redemption was the profits ariſing, and out of theſe 
the ranſom- money is to be ſatisfied ; this was upon motion: the Lord Chan- 
cellor ſaid, the inſurers always paid part of the ranſom-money.—Molloy, b. 2. 
c. 6. f. 13.—2 DD Abr. 690.—Ealt. 8 Ann. Hope v. ner, 


5. CASE.— I The plaintiff having 1 the William and Anne, Capt. 
Strachan, at and from Virginia or Maryland to London, had a mind to 
reinſure himſelf, and accordingly ordered Mr. Alexander Hoſkins, a broker, 
io get it done: who having comphed with the commiſſion, certified on the 
policy: that the intereſt was 1n the plaintiff: the infurance was made intereſt 
or no intereſt, free from average, and without benefit of /abvage ; but under the 
policy was this clauſe, in ca/e of retain, the affurers do have benefit of ſalvage, 
and to pay average, the ſame as if. wrote on intereſt the ſhip ſailed from 
Virginia on her voyage to London, and being about '215 leagues to the 
weltward of Cape Clear, after a voyage of three weeks, ſhe was taken by two 
French privateers, and carried into a place in Newfoundland called by that 
nation Cape de Grate, and commonly occupied, by them in, the bſbing 
ſeaſon, where ſhe continued in the enemy's poſſeſſion and power. ſorty- nine 

days; during which time the enemy took out of her a great part of her cargo: 
and, after ſo rifling her, and in their way condemning her, the captain agreed 
to ranſom her with what remained of her loading; and the ranſoraball heing 
ſigned, and his mate left as an hoſtage, they permitted him to purſue. his 
voyage to London, where he afterwards arrived. Soon after, the; ſhip's 
arrival, the merchants who were concerned in the cargo, and had been 


inſured, applied to their underwriters: for ſatisfaction; when mok, of them 
ſettled 
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ſettled the average for what was pillaged, at 30 per cent. one at 40, and the 
preſent plaintiff paid his quota therein, and afterwards applied to the defend- 
ant, who had reinſured him, to ſettle his policy; and it was agreed between 
them, that it ſhould be on the ſame footing as the major part of the aforeſaid 
underwriters on intereſt had done, which the broker in this inſurance under- 
ſtanding was done at 50 per cent. he indorſed on the back of the policy theſe 
words, © adjuſted this loſs at gol. per cent. to pay in one month, London, 
12th of December 1745, and ſigned by the defendant, —Danzel Flexney.” 
Nevertheleſs, at the time the defendant ſigned the above-mentioned note, he 
told the plaintiff, that ſome of the underwriters on the original policies had 
paid an average only of 40 per cent. and therefore he would pay no more, 
and at the ſame time with his pen drew a line through the word , and 
above it wrote forty; which occaſioned ſome diſpute between them, but the 
indorſement ſo ſigned by the defendant remained uncancelled. The delendant 
afterwards refuſed making any ſatisfattion, under a ſuppoſition of his having 
no obligation thereto; for which his principal reaſons were, diz. 1ſt, That 
although he had ſigned ſuch an adjuſtment at 40 per cent. yet he is not 
bound by it, becauſe the plaintiff objected to it at the time of ſigning, and 
inſiſted on fifty :—2dly, that although the ſhip was in the enemy's poſſeſſion, 
and carried into Cape de Grate, yet as ſhe afterwards proceeded on the ſame 
voyage, and arrived ſafe in London, therefore there could be no lols, fo as 
to recover under a policy, intereſt or no intereſt.— To the firſt of which 
objections, the plaintiff admits that he did find fault with the defendant for 
ſtriking out the word fifty, and inſerting forty ; yet as the defendant did not 
then think proper to cancel the ſaid adjuſtment, but permitted it to remain 
on the back of the policy, the AR canoe he had a right to recover 
under the ſaid adjuſtment :—as to the defendant's ſecond objection, the plaintiff 
ſuppoſes, that as the ſhip was carried in by the enemy to Cape de Grate, and 
detained till ranſomed, that this will amount to a total diveſliture or alteration 
of the property, and be deemed ſuch a loſs as will entitle him to recover : 
this caſe ſeems to be of a quite different nature from a recapture before the 
ſhip is carried into an enemy's port.—Verditt for the plaintiff. — Lex Merc. 
red. 278. At Guildhall aft. Eaſt. 1746.—Heweit v. Flexney. 


6. CAsk.— The plaintiff having cauſed himſelf to be inſured gol. intereſt 
or no intereſt, free of average, and without benefit of ſalvage, on the Proſperous 
Eſther, Capt. Miln, from and immediately following her laſt arrival at Mary- 
land or Virginia, and to continue till her arrival at London; and not caring 
to appear in it, he directed his broker, Mr. Hart, to get the policy made in 
his name, which was accordingly done; and as ſhe was deemed a miſſing 
ſhip, the premium was after the rate of 60 guineas per cent. :—the ſhip ſailed 
on her voyage from Virginia, and in forty days after was taken by a French 
privateer, about a hundred leagues to the weſtward of the Land's-End, and 
was detained by the enemy fix days at ſea, and then both ſhip and cargo 
ranſomed for 3,500l. but Capt. Miln, inſtead of coming directly to London, 
whereto he was bound, on pretence of bad weather, put into Ilfracomb in 

3 Devonſhire, 
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Devonſhire, from whence he wrote to his owner, Mr. Dick, of London; but 
the ſaid gentlemans affairs being then unhappily ſituated, and having, prior to 
his misfortunes, aſſigned the ſhip and two policies of inſurance thereon, to 
Mr. Alexander Black; who apprehending, by what Capt. Miln wrote, that 
the ſhip and cargo were much damaged ſince the capture, and, therefore, that 
the value might fall ſhort of a ſufficiency to pay the ranſom-bill, and incident 
charges; he rather choſe to come upon the inſurers for his money, than to 
have the trouble of taking the ſhip and cargo under his care, and, therefore, 
abandoned the whole to Capt. Miln, to enable him to pay the ranſom-bill] : 
and thereupon Meſſrs. Simonds, of London, merchants, agents for the captors, 
ordered Capt. Miln, to carry the ſhip and cargo to Briſtol, there to be 
diſpoſed of, inſtead of bringing her to London; which was accordingly done, 
and after paying the captain and ſailors their wages, amounting to upwards 
of gool. the net proceeds fell ſhort of the ranſom-bill, owing to the damage 
{he received in her voyage after the capture.—The defendant ſuppoſes this 
was a gaming policy, though the plaintiff infiſts upon it's being a reinſurance; 
and having applied to the defendant after underwriting, for his conſent to 
have it declared fo, he abſolutely refuſed to admit it: the plaintiff ſeemed to 
lay a good deal of ſtreſs on a ſuppoſed indiſcretion in the captain, by paying 
more for the ſhip and cargo than they were worth; but had they eſcaped the 
damages ſubſequent to the ranſom, they would undoubtedly have ſold for 
more than they coſt freeing, and never have been abandoned by the owners : 
the plaintiff likewiſe inſiſts, that the ſhip ſailed from Virginia, but never 
arrived at London, according to the terms of the policy, and therefore the 
inſurance was due :—but the defendant pretends, that the ſhip's putting into 
Ilfracomb was a deviation, and conſequently not within the riſque of the 
policy; and beſides, he thinks this is not to be conſidered as a total loſs, in 
the caſe of © intereſt and no intereſt,” as it is a mere wager, whether the ſhip 
arrives or not; the ſhip did arrive in England, and is now in being, and this 
was a ranſom at ſea, only for the benefit of the concerned, but the defendant 
could reap no advantage by it, whether it was prudently done or not; and it 
might occaſionally have been more for his intereſt, if the ſhip had continued 
at ſea in the enemy's poſſeſſion, as there was a chance of her being retaken, 
before ſhe had been carried znfra prefidia ; and if ſhe had, and arrived ſafe, 
there would have been no loſs within the terms of the policy ; as he preſumes 
there is no room to claim a loſs in cafes of recapture : ſeveral merchants, 
inſurers, and brokers, being of opinion that on a policy © intereſt or no 
intereſt,” a capture at ſea is never conſidered as a total loſs, unleſs the prize 
is afterwards carried into the enemy's-port, and that the abandoning the ſhip 
and cargo by the owners, after her arrival, will not alter the caſe.—The jury 
found a verdict for the plaintiff. -Lex Merc. red. 279- Trin. 1747. at Guild- 
hall.— Barclay v. 8 1 


7. CasE —The plaintiffs having received orders from Mr. John yonks, of 
Boſton, in New-England, to make ſome inſurance for him on the Repriſal. 
Capt. Gowan, and alſo on her goods and freight, at and from Cape Fear, in 
North-Carolina, 
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North-Carolina, to Briſtol; underneath the policy for the ſhip only, were 
inſerted the ſubſequent words or declaration, viz. © the following inſurance is 
on the hi only, valued at the ſum inſured ;” on which part the defendant 
underwrote 100l.—The ſhip failed from Cape Fear, with a cargo of pitch, 
tar, &c. in proſecution of her voyage for Briſtol, and had got within an 
hundred and fifty leagues to the weſtward of Cape Clear, in Ireland, when {hc 
was attacked and taken by three French ſhips, bound for Newfoundland, 
where they carried her and her cargo to a French port called Carpoon, aſter 
having firſt taken out all the men, and diſperſed them aboard their own ſhips : 
—on their arrival at the aforeſaid port, the captors took out all her pitch 
(being two hundred and three barrels) ſome tar, what rice was aboard, &c. 
and after detaining her about three or four weeks in the ſaid port, the captors 
offered Capt. Gowan his ſhip and remaining cargo for 9,500 livres (about 


4251. ſterling) which he accepted, and became the purchaſer thereof on thoſe | 


terms, leaving his fon as an hoſtage for the payment of the ranſom. —The 
ſhip departed from Carpoon for Briſtol, and on her voyage met with very 
bad weather, which broke her rudder, and was forced to put into Appledore 
in Devonſhire (the firſt port they could make with ſafety) where the captain, 
firſt and ſecond mates, boatſwain, and a fore-maſt man, made a proteſt on 
their oaths, giving ſuch an account as the preceding.—The captain having 
purchaſed the {hip and cargo, as before mentioned, on his arrival at Appledore, 
applied to Mr. Perkins of Briſtol, to whom he was conſigned by Jones the 
owner, who refuſed to pay the ranſom-money, or have any thing to do with 
the ſhip or cargo, and then the captain came to London to the inſurers ; and 
thoſe who inſured on the goods, impowered him to ſell the cargo for what he 
could, in order that if it produced more than the ranſom, they might have the 
benefit; but the inſurers on the h would not intermeddle, or give any 
directions about it.—The captain returned to the ſhip, and fold that and the 
cargo jointly for above 1001. 4% than the redemption-money, after deducting 
charges, and he has been obliged to pay, or give ſecurity for the remainder, 
to procure his ſon's liberty.—The {hip being thus taken and carried into an 
enemy's port, where ſhe was detained a conſiderable time, and had great part 
of her cargo taken out by the captors, and afterwards meeting with other 
misfortunes which occaſioned her producing leſs than the ranſom-money, and 
conſequently to prove a total loſs, to be made good by the inſurer; the 
plaintiffs demand a total 49%, as the policy was valued : but the defendant on 
the contrary pretends, that as part both of the ſhip and goods were /aved, he 
is entitled to an average, and not ſubjett to an entire loſs :—but the jury found 
a verdict for the plaintiff. —Lex Merc. red. 28g. at Guildhall, Hil. 1745.— 
Lane & Caſwall v. Collyer. 


8. By Stat. 17 Geo. 3. c. 7. ſ. 10.—If the commander of any com- 
miſſioned ſhip ſhall agree with any perſon for the ranſom of any ſhip, &c. 
belonging to the rebellious colonies, he ſhall be deemed a pirate, and ſuffer 
_ accordingly. 
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9. Ix inſurance on the bodies of maſters, mariners, and paſſengers, againſt 
infidels, and other pirates, the underwriters ſhall be obliged to pay the ſum 
they have underwritten, as ſoon as the bills of exchange drawn for the pay- 
ment of the ranſom, are accepted ; or ſooner, if it appears that the ranſomed 
is arrived on chriſtian ground : but with this proviſo, that the ſum inſured for 
the ranſom be laid out, and, in caſe the perſon was ranſomed for leſs, that the 
overplus be returned. He who cauſes himſelf to be inſured on ſhip and 
lading, with ntentzon, if taken by the enemy, to cauſe the ſame to be 
ranſomed or redeemed, ſhall be obliged to expre/s it diſtinctly in the policy, 
mentioning at what ſum order 1s given to the maſter, or him who hath the 
direction thereof, for the redeeming ; in which caſe the underwriters muſt 
continue to run the riſque on ſuch ranſomed ſhips and goods, till they arrive 
at the deſtined place of unlading; and moreover be obliged to make good 
the ſum with the charges which are paid for the perſon who 1s gone over as 
hoſtage for the ranſom, in the manner of a groß average on {hip and cargo; 
this ſerving as a foundation or rule, that when the ſhip is taken and ranſomed 
before ſhe has accompliſhed half her voyage, the goods ſhall be reckoned 
according to the real coſt, all charges till on board, and the premium of 
inſurance, included: and being advanced beyond half the voyage, then at 
what they would ſell for: and the ſhip ſhall at all times, be ſhe ranſomed 

before ſhe has made half the voyage, or after, be reckoned according to the 
valuation made in the policy.—Ordzn. of Amſ. 


10. Tnixcs taken forcibly, or ſtolen out of the ſhip, by enemies or 
pirates, ſhall not come into average; but the maſter, according to cuſtom, 
giving them ſome goods, or paying a ranſom for redeeming {hip and goods, 
this ſhall abſolutely belong to gro/s average, and be made good by a contri- 
bution of all the parties concerned. Theſe being Iikewile obliged to redeem 
the maſter, and indemnify him on account of detention, expences, and other 
charges, when, for freeing the ſhip, he has bound himſelf to pay a certain 
ranſom, and to that end becomes ſecurity in his own perſon, or procures 
others, and has, with all poſſible expedition, given due notice of it to the 
parties concerned: yet muſt the maſter be very careful that the ranſom and 
other charges do not exceed the value of the ſhip and goods, as the owner and 
freighter may, in ſuch caſe, by a transfer of their ſhare in the {hip and goods, 
diſcharge themſelves of any further obligation.—Ordzn. Koningſb. 


11. Ir a maſter finds an opportunity to clear and ranſom his ſhip and 
cargo, thus taken, he has not only a right to do ſo, but is in duty bound and 
obliged to it, if the intereſt of his owners and freighters is promoted thereby; 
and the afſurers are obliged to approve, without contradiction, whatever the 
maſter ſhall tranſa& in this manner,——If a ſhip that is ranſomed, is /oft on 
it's voyage, or taken again, after it was redeemed, then the aſſurers muſt pay 
not only the loſs of the ſhip and goods loſt or taken again, but the money 
paid for the ranſom likewiſe —When a maſter has made his ſhip free, and 


ranſomed it, he ſhall rnmeciately and by the firſt opportunity give an account 
. thereof 


thereof to the aſſured, who ſhall acquaint his aſſurers therewith, that they 
may at all events take the neceſſary meaſures in due time to make afſurance 
upon the ranſom, if they think proper: but if a maſter, after having uſed his 
beſt endeavours, could not find occaſion to give ſuch ſpeedy advice of what 
had happened, and the ſhip ſhould in the mean time happen to meet witli 
any miſchance, or be loſt, then the regulation above is to take place. — 


Ordin. of Hamb. 


12. Ir the veſſel and the goods be ranſomed, the maſter ſhall be paid his 
freight as far as he ſhall have proceeded on his voyage, and even the whole 
freight, if he carry them to the deſtined port; he contributing therein his 
ſhare of the ranſom.——The goods at the current price where unloaded, 
deducting charges, ſhall contribute towards the ranſom, as well as the whole 
value of the {hip and freight, after dedutting the victuals conſumed, and the 
advance made to the ſeamen, who in proportion to what is due to them for 
their wages, ſhall bear their part, as well as the freight, which will hereby bear 
lels. In caſe of capture, the inſured may ranſom their effects, without 
waiting for orders from the inſurers, if they could not adviſe them of it: they, 
however, ſhall be obliged to let them know afterwards in writing, what ſum 
was paid for the ranſom. The compoſition for the ranſom the inſurers 
may take on themſelves, in proportion to their concern; in which caſe they 
ſhall be obliged to declare immediately that they will contribute towards the 
payment of the ranſom, and will run the riſque of the return: if not, they 


ſhall pay the ſum by them inſured, and have no pretenſion on the effects 
ranſomed. —Ordzn. a France. 


13. Tux reaſon oh the ſailors' wages contribute in caſe of ranſom (by 
the above article of the ordinance of France) is, that it preſerves their liberty, 
and by that means their wages; and it follows from the ſame principle, that 
they ought to contribute for what they have received in advance:—1 LA 
Comm. 654.——But the reaſon why their wages do not contribute in caſe of 
Jetti/on is, becauſe it is preciſely by their aid and labour the goods have been 
caſt over-board, and the reſt of the cargo ſaved. —2 Valin's Comm. 200. 


14. Ir the inſurer, without the conſent. of the inſured, ſhould redeem the 
ſhip and cargo, it would not be allowable for him to offer to the inſured the 
_ reſtitution of them, in order to be exempt from paying the ſum inſured. — 
ſo decided by the ſupreme court at Genoa, deciſ. 101.—The reaſon is, that 
from the moment of the capture, the aſſured's right of recourſe againſt the 


inſurer hath been clear, and he could not be deprived of it by the inſurer, 


who, in this caſe, could only ſtipulate for the redemption for his particular 
tereſt, without engaging the inſured in any manner. — 2 Valin's Comm. 151. 
1 5. Tur caſe of reabblure: 18 dle to that of a ſhip ranſomed by an 
enemy, who is aſterwards taken with the ranſom- bill and the. hoſtage ; becauſe 
the ranſom repreſents the ranſomed ſhip, by means of which the privateer 
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that hath taken the enemy who had ranſomed her, is entitled to the ranſom at 
the ſame time as to the enemy's ſhip.—2 Valin's Comm. 256, 286. 


16. As the captor muſt maintain the hoſtage, the charge thereof muſt be 
reimburſed when the ranſom is paid. ——The hoſtage hath no right to any 
recompenſe or gratuity from the owners, &c. but only to a reimburſement of 


his neceſſary expences, and an indemnification for the loſs of his labour until 
his return.—/46:d. 286. 


17. Ir hath been determined, in France, by a deciſion of the council of 
prizes, 4th of May 1759, that the capture of an Engliſh veſſel called the 
Phoenix, or the Fanny, of Poole, Capt. Robert Duncan, carried into Rochelle, 
by order of Capt. Peter Gautier, of the Levrier, of Bourdeaux (who had 
taken her, notwithſtanding ſhe had a few days before been taken and ranſomed 
by Capt. Godineau, of the La Paix Couronnee, of Rochelle) was ill and unduly 
made; and it was ordered that the ſhip and cargo, or their produce, ſhould 
be delivered up to the Engliſh proprietor, without prejudice to the ranſom ; 
in conformity to a regulation of the court of France, of the 27th of January 
1706, by which it is forbidden to all captains, &c. to ſtop, under any pretext 
whatſoever, the ſhips of enemies furniſhed with ranſom-bills, under penalty of 
all the charges, damages, and intereſt; unleſs the ranſomed veſſel were found 


out of her courſe, or beyond the time granted her to arrive at the place of 
her deſtination.—e2 Valin's Comm. 288. 


18. Sex Captroes, Claim, Colony, dati Hoſtage, Pirate, Recapture, 
Seamen, Voyage, Wages. 
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1. FF a {ſhip in her voyage happens to be taken by an enemy, and afterwards 

is retaken by another {hip in amity, and reſtitution is made, and ſhe 
proceeds on in her voyage, the contratt 1s not determined, though the taking 
by the enemy diveſted the property out of the owners ; yet by the law of war, 
that poſſeſſion was defeaſible, and being recovered in battle afterwards, the 
owners become reinveſted; ſo the contract, by fiction of law, became as if 


ſhe never had been taken, and fo the entire JOS becomes due.—7 Rich. 2. 
—Stalkam Abridg. 54. 


2. CAsE.—A bill in chancery was brought for relief againſt a verdict, and 
judgment given in the court of common pleas upon a policy of inſurance, 
and to have an injunction to ſtay execution upon the judgment: the caſe 
appeared to be, that the ſhip inſured was taken by a Spaniſh privateer ; and 
that after it had been carried infra hoſtium praſidia, it was retaken by an 
Engliſh privateer: —it was argued for the now plaintiff, who was the defendant 
at law, that although by the law of nations the firſt capture of che ſhip, and 

ns 


it's being infra hoſtium præſidia, had abſolutely diveſted the right of the 
original proprietors, yet that now by the ſtatute made in the year 1740, it is 
otherwiſe ; being thereby provided, that if the ſhips of our Engliſh merchants 
ſhould be taken by an enemy, and afterwards retaken by any of his majeſty's 
ſubjects, that the right of the original proprietors in ſuch ſhips ſhould be 
reſerved on their paying one moiety of the value of ſuch ſhips to the recaptors 
for reſalvage : upon this it was argued, that the verdict and judgment are 
unjuſt, in regard that the whole inſurance-money is given in damages, when 
it appears that the plaintiff at law, upon payment of one half of the value of 
the ſhip, might recover it back, and therefore, that one half of the inſurance- 
money ought only to have been given in damage ; upon which the injunction 
prayed by the bill was moved for. On the other fide, it was inſiſted that 
this was a right verdict, and that the inſured was not to be put to the delay, 
expence, and trouble of aſcertaining the value of the ſhip, in order to recover 
it back, upon payment of one moiety of the value to the captors : that for 
recovery thereof, the inſurers might ſtand in the place of the inſured, and 
make uſe of their names, which had been offered : that they did not pretend 
to oppole ſo much of the bill as ſought this; but inſiſted that this could be 
no ground for granting the injunttion prayed: that this point had been 
debated before Lord Chief Juſtice Willes, upon trial of the iſſue at niſi prius, 


who had declared his opinion, © that this right of /alvage ought not to 


preclude the inſured from their recovery upon the inſurance, till the ſalvage 
| thould be ſettled : that the defendants, the inſurers, would be entitled to ſtand 


in the place of the inſured, to make what advantage they could of the ſalvage.” 


Lord Hardwicke, chancellor, being of the ſame opinion, refuſed to grant 
the injunction; and ſaid that the damage, in recovering the ſalvage, is as 
much a part of the inſurance as the ſhip itſelf.— Dict. 1r. & Com. 148. Mich. 
18 Geo. 2.—Prendle v. Hariley, 


3. Cast.—The defendant inſured the ſhip Succeſs, from London to 
Bermudas, and ſo to Carolina; the ſhip was taken by a Spaniſh privateer, 
and afterwards retaken by an Engliſh privateer, and carried into Boſton in 
New-England, where no perſon appearing to give ſecurity, or to anſwer the 
moiety the recaptors were entitled to, ſhe was condemned, and ſold in the 
court of admiralty: there the recaptors had their moiety, and the overplus 
money remained in the hands of the officers of that court: —an action was 


brought by the defendant, upon the policy, who had a verdict :;—the plaintiff 


brought a bill, ſuggeſting the capture to be fraudulent, and done defigned!y 
by the captain; and moved now for an injunction to ſtay the proceedings at 


law:—the counſel for the plaintiff argued, that though the capture might not 


be fraudulent, yet the defendant ought not to recover more on the policy 
than a moiety of the loſs, as the act of 13 Geo. 2. c. 4. 1. 18. gives the ſalvage 
to the owner, and he is entitled to receive it from the officers of the admiralty, 
and that the plaintiff ought to be obliged to pay no more than the loſs he has 
actually ſuſtained, which cannot be aſcertained till after the defendant ſhall 
have received what might have come upon the ſalvage. ——The defendant, 

in 


0 


' er,, oe 2 . fs BG Chery 998 —ů—— —„— 
— 5 2 nn = 3 2 — ene n — * 5 * + wg — ” 4 


_—_— fl... 
Sit * 
„ 2 8 — 
* 8 
IS —_— > 


WEED TI Pry 
2 
— > 2 


E 


FO 9 "= —_ * 
Reg nt CE TIS 3 


a „rer er 
— —̃ 2 
— 2 


mn 
— A 4 - - 
LC er _ cr ney — 2 
2 > 2 — EXT WL 


N 
* 

1 
1 
2 A 
114 
2 

1 
Ng 
$ 
N 


114 C 


in his an wer, had ſworn he had offered, and was now willing to relinquiſh, 
his intereſt to them in the benefit of the ſalvage, and would give them a letter 
of attorney for that purpoſe to receive it. Lord Chancellor Hardwicke 
ſaid, there is no ground for an injunction in this caſe; here there was an 
agreement to go to trial in one of theſe actions which had been brought, and 
to be bound by the event of that; at the time of the trial they knew the ſhip 
was retaken, and the manner of the capture: the quantum of the damage and 
lols ſuſtained, is the only thing now to be diſputed; for it is impoſſible to 
carry on trade without inſuring, eſpecially in the time of war: therefore 
regard mult be had to the inſured, as well as the inſurer; and where there is 
no admiſſion in the anſwer of any kind of fraud, though various pretences of 
that ſort may be ſet up by the bill, they are not to be regarded: the queſtion 
then ariſes on the ſtatute of 13 Geo. 2. with regard to the ſalvage : it has been 
ſaid, there ought to be only half the loſs recovered on the policy; and as to 
that, the act has made great alteration in the laws of nations with regard to 
recaptures: the carrying a ſhip nr prefidia haſtium, or ſi pernottaverit 
with the enemy, makes it the prize of the perſon retaking it, as if it had 
been originally the ſhip of the enemy; but by the act, the recaption is the 
reveſting of the property of the owner: but where inſurances are * intereſt 
or no intereſt,” I am doubtful whether the act can operate or not: this is an 
inſurance according as intereſt ſhall appear: 1f there 1s a /alvage, that muſt 
be deducted out of the money recovered by the policy; but if none has come 
to the hands of the plaintiff in the action, the jury cannot take notice of it: 
the ſhip was condemned and fold, becauſe the moiety was not paid, or ſecured 
to be paid by the owners: it is uncertain whether the defendant will receive 
any thing or not; and if any thing is recovered, he muſt have an allowance 
for his expences in recovering: therefore 1 take it, when he is willing to 
relinquiſh his intereſt in the ſalvage, he ought to recover the whole money 
inſured : it would be miſchievous if it was otherwiſe; for then upon a recap- 
ture, a man would be in a worſe ſituation than if the ſhip was totally loſt — _ 
3 Athyns 195. Nov. 15. 1744.—Prongle V. aan 


4. Cas E. This was a ſpecial caſe reſerved at Guildhall, at the fittings 
there before Lord Mansfield, after Michaelmas term 1760, in an action 
brought againſt the defendant as one of the inſurers, upon a policy of inſu- 
rance from Virginia or Maryland to London, of a ſhip called the Selby, and of 
goods and merchandiſe therein, until ſhe ſhall ha ve moored at anchor twenty- 
four hours in good ſafety: the caſe ſtated for the opinion of the court was 
as follows ;—that the ſhip Selby was valued at 1, 200l. in the policy, which 
was made in the name of John Mackintoſh, on behalf and for the uſe and 
benefit of the plaintiff, in which was ſubſcribed by the defendant, the ſum of 
100l. : that the ſhip was on the 28th of March 1760, in good ſafety at Virginia, 
where ſhe took on board 192 hogſheads of tobacco, to be delivered at London: 
that on 28th of March ſhe departed from Virginia. for London; and on the 
6th of May was taken by a French privateer, called the Aurora, of Bayonne, 
Capt. Jean Piena Leſſea: that at the time of the capture, the Selby had nine 

| men 


| 


f. . 445 


men on board; and the captain of the ſaid privateer took out fix, beſides the 
captain, Darldill, leaving only the mate and one man on board, with a prizc- 
maſter and ſeveral Frenchmen to carry her to France : that on the 23d of May 
ſhe was retaken off Bayonne, by the Southampton, an Engliſh man of war, 
commanded by Capt. Antiobus, who ſent her into Plymouth, where {hc 
arrived the 6th of June following : that the plaintiff living at Hull, as ſoon as 
he was informed what had befallen his ſaid ſhip, the Selby, wrote a letter, on 
the 23d of June, to his agent John Mackintoſh, living in London, to acquaint the 
defendant, © that the plaintiff did from thenceforth abandon to him his intereſt 
in the ſaid ſhip, as to the ſaid one hundred pounds by the defendant inſured :” 
that the ſaid John Mackintoſh, on the 26th day of the ſaid June, acquainted the 
defendant, with an offer to abandon the ſhip: to which the defendant ſaid, 
he did not think himſelf bound to take to the ſhip; but was ready to pay 
the ſalvage, and all other loſſes and charges that the plaintiff ſuſtained by the 
capture: that on the 19th of Auguſt. the Selby was brought into the port of 
London, by the order of the owners of the cargo, and the recaptors : that ſhe 
ſuſtained no damage from the capture: that the whole cargo of the ſaid ſhip 
Selby was delivered to the freighters at the port of London; who paid the 
freight to Benjamin Vaughan, without prejudice.—The queſtion therefore 
ſubmitted to the opinion of the court is, © whether the plaintiff, on the 26th 


day of June, had a right to abandon, and hath a right to recover as for a total 


40% ©” If he is entitled to recover for a total loſs, then the jury find a verdict 
for the plaintiff, damages 981. coſts 4os. : but if the court ſhall be of opinion, 
that he had no right to abandon on the 26th day of June, or he ought only to 
recover an average loſs, then the jury to find a verdict for the plaintiff, 
damages 10l. colts 40s.—ſigned, Fletcher Norton, for the plaintiff: H. Gould, 
for the defendant. This caſe was firſt argued on Friday the 10th of April 
laſt, by Mr. Morton for the plaintiff, and Mr. Aſton for the defendant. —Mr. 
Morton : the queſtion 1s, whether by law the inſurers are ſubjett to a total 
loſs, ,or only to an average loſs? this is a valued policy: ; and the inſurer 
having received a ſufficient premium, the inſured ought in point of juſtice and 
equity, to have a right of election whether to keep or to abandon the thing 
inſured: and when the inſured has once had his election to demand the money 
inſured, no ſubſequent event can take it from him: for, the peril inſured 
againſt, having actually happened, the condition of the contract is broken, on 
the inſurer's part: and when a condition is once broken, no ſubſequent event 
can hinder the other party from inſiſting upon'it; nor can an abandonment 
be partial. —Mr. Aſton, contra, for the defendant : this mere capture followed 
by a recapture before it was taken infra praſidia hoſtrum, is not a total lols, 
nor can entitle the inſurer to abandon : abandoning is a term that imports 
ſomething left to be abandoned: which cannot be ſaid, if the loſs be abſo- 


lutely and ſtrictly ſpeaking total: the right to abandon mult ariſe upon the 


end being ſo far defeated, that it is not worth the while of the inſured to 
purſue ſuch a loſs as is equally inconvenient to him, as if it had been a total 
loſs : a bare taking at ſea is not enough to make it a total loſs; it was never 
in loco ſecuro, but only carrying towards France: all the books that ſpeak of 
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the aſſured's right to abandon, are to be underſtood of ſubſiſting perils: now 
this ſhip was reſtored undamaged, and in as good plight as before; and if it 
had not been in quite ſo good plight, yet 1t would only be a loſs in proportion 
to the damages: the ſhip was perfealy ſafe, and able to purſue her voyage, 
at the time of abandoning; ſhe was completely redeemed from her peri] 
undamaged, and came home ſo to her deſtined port. Note, 1t was admitted 
on both ſides, that there was no caſe where there had been an adjuſtment of 
a. parital loſs upon a valued policy: nor any determination that it's being a 
valued policy turned it into a wager, and ſo differed it from the caſe of an 
open policy (which is a contract of indemnity).— This cauſe came on again 
(in the paper) to be argued a ſecond time, on Tueſday the 26th May 1761. 
Mr. Norton argued on behalf of the plaintiff: I muſt contend for two 
propoſitions, which ſtill remain to me, and are theſe; firſt, there was a time 
once exiſting when the inſured had a right to abandon, and to recover from 
the inſurer as for a total loſs; ſecond, nothing has here happened, to take 
this right away from them :—in the caſe of a capture, the thing itſelf is as far 
from being really deſtroyed or annihilated, as it was when in the hand of the 
owner; but yet it is totally loſt to the owner; his dominion over it is totally 
gone: there may be an abandonment even upon an embargo, if the cargo be 
periſhable : where there was once a total loſs, or loſs of ſuch a kind as is in 
it's nature total, the infured have a right to abandon, although there be a a 
ſubſequent recapture: for, when once the inſured had a right to abandon 
veſted in him, ſuch right continued in him, and could not be taken away from 
him: and fo I underſtood it to be laid down in the caſe of Go/5 v. Withers : 
it has been likewiſe objetted, © that if the inſured may always be at liberty 
to abandon, in caſe of a capture and recapture, it would oblige all inſurers 
to act as merchants, and meddle in things which they do not, or may not at 
all underſtand :” but that argument proves too much; for it holds equally 
ſtrong 1n all caſes of abandonment ; and would therefore equally tend to prove 
that there can be no abandonment in any caſe.” I hope, therefore, that this 
court will concur with foreign writers, that there is no inſtance where, in caſe _ 
of a capture and recapture, and the loſs total in it's nature, there may not be 
an abandonment: and fo it was determined in the caſe of 60% v. Withers.— 
Mr. Gould and Mr. Aſton, contra, for the defendant : the ſubſtantial enquiry 
is, © whether any of the perils inſured againſt have happened, to the detri- 
ment of the ſhip, ſo far as to entitle the inſured to abandon; within the 
true intent of the policy?“ Roccius 204. {cited by Mr. Aſton) proves that 
reſtoration before payment is ſufficient, and the inſurer is clear: © Acetiam 
quia contractus aſſecurationis eſt conditionalis, &c. reperiantur: non autem 
deperditz dicuntur, ſi poſtea reperiantur: the book goes on and ſays, if 
the inſured had called upon the inſurer, before the recapture, &c. that might 
have made a great difference :* it would be too rigorous, to allow an aban- 
donment by the owner (who underſtands the beſt method of managing the 
thing inſured) to an inſurer, who does not underſtand it; unleſs the thing be 
rendered really uſeleſs to the owner himſelf: there is no inſtance of an 
attempt to abandon a ſhip at a time when it is in ſafety : there can be no 
26} ſolid 
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ſolid ground to diſtinguiſh between the caſe of a ranſom, and the caſe of 
ſalvage to be paid upon a recapture, at the rate of one-eighth of the value, 
under a poſitive att of parliament: and as to fraud, though particular ſacts 
of fraud are not to be preſumed, yet that the court will prevent fraud, as far 
as lies in their power; whereas enlarging the right to abandon will certainly 
encourage it.— Mr. Norton, in reply: there is a ſubſtantial difference between 
ranſom and ſalvage, one is an att of the owner (or his agents); the other, the 
act of a ſtranger: and a ranſom is an election to take an average loſs, inſtead 
of demanding as for a total one: Roccius 204. is a general aſſertion; which 
may depend upon circumſtances, and is not applicable to the preſent caſe ; 
the general poſition is not law. Lord Mansfield now delivered the reſo- 
lution of the court; having firſt ſtated the caſe, as ſettled at 2 prous ;— 
the plaintiff has averred in his declaration, as the baſis of his demand for a 
total loſs, © that by the capture the ſhip became wholly 4% to him :” the 
general queſtion is, whether the plaintiff, who at the {ime of his afron 
brought, at the time of his offer to abandon, and at the time he was /ir/? appriſed 
of any accident having happened, had only, in truth, ſuſtained an average 
lols, ought to recover for a total one? In ſupport of the affirmative, the 
counſel for the plaintiff infiſted upon the four following points; rſt, that by 
this capture the property was changed, and therefore the loſs total for ever: 
ſecondly, if the property was not changed, yet the capture was a total lols : 
thirdly, that when the ſhip was brought into Plymouth, particularly on the 
26th of June, the recovery was not ſuch as, in truth, changed the totality of 
the loſs into an average: fourthly, ſuppoling it did, yet the loſs having once 
been total, a right veſted in the inſured to recover the whole upon abandon- 
ing; which right could never afterwards be diveſted, or taken from him by 
any ſubſequent event.—As to the firſt point; if the change of property was 
at all material as between the inſurer and inſured, it would not be applicable 
to the preſent caſe ; becauſe “ by the marine Jaw received and practiled in 
England, there is no change of property in caſe of a capture before condem- 
nation; and now, by the act of parliament, in caſe of a recapture, the jus 
poſtliminiz continues for ever: I know, many writers argue, between the 
inſurer and inſured, from the diſtinction, © whether the property was or was 
not changed by the capture, ſo as to transfer a complete right from the 
enemy to a recaptor or neutral vendee againſt the former owner?” but the 
arbitrary notions concerning the change of property by a capture, as between 
the former owner and a recaptor or vendee, ought never to be the rule of 
deciſion, as between the inſurer and injured upon a contract of indemnity, 
contrary to the real truth of the fact: and therefore I agree with the counſel 
for the plaintiff, upon their ſecond point, © that by this capture, while it 
continued, the ſhip was totally loſt;” though it be admitted, © that the 
property in caſe of a recapture never was changed, but returned to the former 
owner:” the third point depends, as every queſtion of this kind muſt, upon 
the particular circumſtances : it does not neceſſarily follow, that becauſe there 
is a recapture, therefore the loſs ceaſes to be total: if the voyage is abſo- 
lutely loſt, or not worth purſuing; if the ſalvage is very high; if further 
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expence is neceſſary; if the inſurer will not engage, in all events, to bear 
that expence, though it ſhould exceed the value, or fail of ſucceſs; under 


theſe and many other like circumſtances, the inſured may diſintangle himſelf 


and abandon, notwithſtanding there has been a recapture :—the Guzdon, 
among other deſcriptions of a total loſs where the inſured may abandon, 
inſtances, © if the damage exceeds half the value of the thing, or it the voyage 
be loſt, or ſo diſturbed that the purſuit of it is not worth the freight :” but in 
the preſent caſe, the voyage was ſo far from being loſt, that it had only met 
with a hort temporary obſtruction, the ſhip and cargo were both entirely 
ſafe; the expence incurred did not amount to near half the value; and upon 
the 26th of June, when the ſhip was at Plymouth, and the offer made to 
abandon, the inſurer undertook to pay all charges and expences the plaintiff 
| ſhould be put to by the capture: the only argument to ſhew that the loſs 
had not then ceaſed to be total, was built upon a miſtaken ſuppoſition, © that 
the recaptor had a right to demand a fale, and put a ſtop to any further 
proſecution of the voyage: but that is not ſo: the property returned to the 
plaintiff, pledged to the recaptors for one-eighth of the value, as ſalvage for 
retaking and bringing the ſhip into an Engliſh port; upon paying this, the 
owner was entitled to reſtitution; the recaptor had no right to ſell the ſhip : 

if they differed about the value, the court of admiralty would have ordered 
a commiſſion of appraiſement ; in this caſe, it was the intereſt of the owner 
of the ſhip, the owners of the cargo, and the recaptor, that ſhe ſhould forth- 
with proceed upon her voyage from Plymouth to London ; but had the 


recaptor oppoſed it, or effected a delay, the court of admiralty would have 


made an order for bringing her immediately to London, her port of delivery, 
upon reaſonable terms: therefore it is moſt clear, that upon the 26th of June, 
the {hip had ſuſtained no other loſs by reaſon of the capture, than a ſhort 
temporary obſtruction, and a charge which the defendant had offered to pay 
and ſatisfy. This brings the whole to the fourth and laſt point: the plaintiff's 
demand is for an indemnity; his action, then, muſt be founded upon the 
nature of his damnification, as it really zs, at the time the action 1s brought: 


it is repugnant, upon a contract of indemnity, to recover as for a total loſs, 


when the final event has decided that the damnification, in truth, is an 
average, or perhaps no loſs at all: whatever undoes the damnification, in 
whole or in part, muſt operate upon the indemnity in the ſame degree: it is 
a contradiction in terms, to bring an action for indemnity, when, upon the 


whole event, no damage has been ſuſtained: this reaſoning is ſo much founded 


in ſenſe and the nature of the thing, that the common law of England adopts 
it (though inclined to ſtrictneſs): the tenant is obliged to indemnify his 
landlord from waſte; but if the tenant do, or ſuffer waſte to be done, in 


houſes, yet if he repairs before any action is brought, there lies no action of 


waſte againſt him; but he cannot plead, © non fecit vaſtum, but the ſpecial 
matter: the ſpecial matter ſhews, that the injury being rehaired before the action 
was brought, the plaintiff had no cauſe of action; and whatever takes away 


the cauſe, takes away the action: - ſuppoſe a ſurety ſued to judgment, and 


afterwards, before an action is brought, the principal pays the debt and coſts, 


| 
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and procures ſatis faction to be acknowledged upon record; the ſurety can 
have no action of indemnity, becauſe he is indemnified before any action 
is brought: if the demand or cau/e of action does not ſubſiſt at the time the 
attion 1s brought, the having exiſted at any former time can be of no avail : 
—but, in the preſent caſe, the notion of a“ veſted right in the plaintiff. 
to ſue as for a total loſs before the recapture,” is fictitious only, and not 
founded in truth; for the inſured is not obliged to abandon in any caſe: 
he has an election; no right can veſt as for a total loſs, till he has made 
that election; he cannot ele& before advice is received of the loſs: and 
if that advice ſhews the peril to be over, and the thing in ſafety, he cannot 
elett at all; becauſe he has no right to abandon, when the thing is /a/e.— 
Writers upon the marine Jaw are apt to embarraſs general principles, with 
the poſitive regulations of their own country; but they ſeem all to agree, 
* that , the thing is recovered before the money paid, the inſured can only be 
entilled according to the final event.” Roccius, who collects the opinion of 
all the authors before his time, and draws concluſions or maxims (ſolutions 
of queſtions) from them, which he calls Notabilia, in the place cited at the 
bar (/. 204. not. 50.) puts this queſtion :—* aſſecurator qui jam ſolvit 
ſtimationem mercium deperditarum, fi poſtea dictæ merces appareant, ct 
recuperate ſint, an poſſit cogere dominum ad accipiendas illas, et ad 
reddendam fibi æſtimationem, quam dedit ?” the anſwer is, “ diſtingue, 
aut merces, vel aliqua pars ipſarum appareant, et reſtitui poſlint, ante 
ſolutionem æſtimationis; & tunc tenetur dominus mercium illas recipere, 


& pro illa parte mercium apparentium liberabitur aſſecurator: nam qui 


tenetur ad certam quantitatem reſpectu certæ ſpeciei, dando illam, liberatur 
ut ibi probatur & etiam (another reaſon, perhaps a better) quia contractus 
aſſecurationis eſt conditionalis; ſcilicet, ſi merces deperdantur: non autem 
dicuntur deperditæ, fi poſtea reperiantur: verum fi merces non appareant 
in illa priſtina bonitate, aliter fit æſtimatio; non in totum, fed prout hine 
valent : aut vero poſt ſolutam æſtimationem ab aſſecuratore, compareant 
merces; & hinc eſt in eleftione mercium aſſecurati, vel recipere merces, 
vel retinere pretium.”—In the cafe of Spencer v. Franco, though upon a 
wager policy, the loſs was held not to be total, after the return of the ſhip 
Prince Frederic in ſafety, though ſhe had been ſeized and long kept by the 
king of Spain, in a time of actual war:—in the caſe of Pole v. Fitzgerald, 
thongh upon a wager policy, the majority of the judges and the houſe of 
lords held there was no total loſs, the ſhip having been reſtored before the end 
of the four months :—the preſent attempt is the firſt that ever was made, 
to charge the inſurer with a total loſs, upon an intereſt policy, after the thing 
was recovered; and it is ſaid, the judgment in the cafe of Go/s v. Withers 
gave riſe to it: it is admitted that caſe was no way ſimilar: before that 
action was brought, the whole ſhip and cargo were literally loft ; at the time of 


the offer to abandon, a fourth of the cargo had been thrown overboard, the 


voyage was entirely loſt; the remainder of the cargo was fiſh periſhing, 
and of no value at Milford-Haven, where the {hip was brought in; the ſhip 
was ſo ſhattered, as to want great and expenſive repairs; the ſalvage was 
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one half, and the inſurer did not engage to be at any expence; it did not 
appear that it was worth while to try to fave any thing; and the recaptor 
(though entitled to one half, as well as the owner of the ſhip and cargo) 
leſt the whole to periſh, rather than be at any further trouble or expence : 
—but it is ſaid, © though the caſe was entirely different, ſome part of the 
reaſoning warranted the propoſition now inferred by the plaintiff from it:? 
the great principle relied upon was, © that, as between the inſurer and 
inſured, the contract being an indemnity, the truth of the act ought to be 
regarded; and therefore there might be a total loſs by a capture, which 
could not operate a change of property; and a recapture ſhould not relate 
by fiction (like the Roman jus poſtliminii) as if the capture had never 
happened, unleſs the loſs was in truth recovered : this reaſoning proved, e 
converſo, that if the thing in truth was /afe, no artificial reaſoning ſhall be 
allowed to ſet up a total loſs: the words quoted at the bar were certainly 
uſed, © that there is no book ancient or modern, which does not ſay, that 
in caſe of the ſhip being taken, the inſured may demand as for a total loſs, 
and abandon :”* but the propoſition was applied to the ſubje&t matter; and 
is certainly true, provided the capture, or the total loſs occaſioned thereby, 
continue to the time of abandoning and bringing the action: the caſe then 
before the court did not make it neceſſary to ſpecify all the reſtrictions ; 
but. 1 will read to you, verbatim, from my notes on the judgment then 
delivered, what was ſaid, to prevent any inference being drawn, beyond 


the caſe then determined: I ſaid, — In queſtions upon policies, the nature 


of the contract, as an indemmity, and nothing elſe, is always liberally 
conſidered ; there may be circumſtances under which a capture would be but 
a ſmall temporary hinderance to the voyage, perhaps none at all; as if a 
ſhip was taken, and in a few days eſcaped entirely, and purſued her voyage: 


there are circumſtances, under which it would be deemed an average-loſs ; 


as if a ſhip ſhould be taken, and afterwards ranſomed :” and in another part, 
I ſaid, — 1 know, in later times, the privilege of abandoning has been 
reſtrained ; but there is no danger in the preſent caſe : the loſs was total at 
the time 1t happened ; it continued total, as to the deſtruction of the voyage; 
a moiety muſt be paid for ſalvage, beſides other great coſts and expences ; 


| what could be ſaved of the goods might not be worth the freight, for ſo much 


of the voyage as they had gone when they were taken ; the cargo, from its 
periſhable nature, mult have been ſold or thrown away where it was brought 
in; the ſhip, in ſo ſhattered a condition as might make it only worth the 
materials to be ſold; and more to the ſame effett.—From this way of 
reaſoning, it did by no means follow, that if the ſhip and cargo had, by the 
recapture, been brought /afe to the port of delivery, without having ſuſtained 
any damage at all, that the infured might abandon. But, without dwelling 
longer upon principles or authorities, the conſequences upon the preſent 
queſtion are deciſive : it is impoſſible that any man ſhould defire to abandon 
in a caſe circumſtanced like the preſent, but for one of two reaſons, v:z. 
either becauſe he has over-valued, or becauſe the market has fallen below the 
original price: the only reaſons which can make it the intereſt of the party 

to 
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to deſire, are concluſive againſt the allowing it: it is unjuſt to turn the fall 
of the market upon the inſurer, who has no concern in it, and who could 
never gain by the riſe; and © an over-valuation is contrary to the general 
policy of the marine law, contrary to the ſpirit of the act of 19 Geo. 2. a 
temptation to fraud, and a ſource of great abuſe ; therefore no man ſhould 
be allowed to avail himſelf of having over-valued :* if the valuation be true, 
the plaintiff is indemnified by being paid the charge he has been put to by 
the capture; if he has over-valued, he will be a gainer if he is permitted 
to abandon ; and he can only defire it, becauſe he has over-valued ; and 
this was avowed upon the firſt argument ; and that very reaſon 1s concluſive 
againſt it's being allowed: the inſurer, by the marine law, ought never to 
pay leſs, upon a contract of indemnity, than the value of the loſs; and the 
inſured ought never to give more; therefore if there was occaſion to reſort 
to that argument, the conſequence of the determination would alone be 
ſufficient upon the preſent occaſion : but upon preinceples, this action could 
not be maintained as for a total loſs, if the queſtion was to be judged by the 
ſtricteſt rules of common law; much leſs can it be ſupported for a total loſs, 
as the queſtion ought to be decided by the large principles of the marine 
law, according to the ſubſtantial intent of the contract, and the real truth 
of the act the daily negotiations and property of merchants ought not to 
depend upon ſubtilties and niceties ; but upon rules eaſily learned and caſily 
retained : becauſe they are the dictates of common ſenſe, drawn from the 
truth of the caſe :—if the queſtion is to depend upon the fact, every man 
can judge of the nature of the loſs, before the money is paid; but if it is 
to depend upon ſpeculative refinements, from the law of nations, or the 
Roman jus poſtliminii, concerning the change or reveſting of property; 
no wonder merchants are in the dark, when doctors have differed upon the 
ſubject, from the beginning, and are not yet agreed. To obviate too large an 
inference being drawn from this determination; I deſire it may be underſtood, 
that the point here determined is, © that the plaintiff, upon a policy, can 
only recover an ndemnity, according to the nature of his caſe at the lime of 
the action brought, or (at moſt) at the lime of his offer to abandon :*—we 
give no opinion, how it would be, © in caſe the ſhip or goods be reſtored 
in ſafety, between the offer to abandon, and the action brought; or between 
the commencement of the action and the verdict :* and particularly I deſire, 
that no inference may be drawn, © that in caſe the ſhip or goods ſhould be 
reſtored after the money patd as for a total loſs, the inſurer could compel the 
inſured to refund the money, and take the ſhip or goods :* that caſe is totally 
different from the preſent, and depends throughout upon different reaſons 
and principles ;—here the event had fixed the loſs to be an average only 
before the action brought, before the offer to abandon, and before the 
plaintiff had notice of any accident; conſequently before he could make 
an election: therefore, under theſe circumſtances, we are of opinion, 
that he. cannot recover for a total, but for an average loſs only; the 
quantity of which is eſtimated and aſcertained by the jury : the judgment 
muſt be entered up as for the average loſs ſtated in the caſe.—2 Burr. 1198. 
Monday, 8 June 1761.—Hamelton v. Mendes, 
; 5. BY 
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3. By Stat. 16 Geo. 3. c. 5.1. 24. Any ſhip, veſſel, or boat, taken as prize, 
or any goods therein, proved to have belonged to his majeſty's ſubje&s of 
Great-Britain or Ireland, and continuing 1n their allegiance, &c. which were 
before taken by any of his majeſty's rebellious colontes, and afterwards 
retaken by any of his majeſty's ſhips of war, or other ſhip, boat, &c. ſhall 
be reſtored to ſuch former proprietors, paying one-ag/th part thereof in lieu 
of /alvage. 


6. By Stat. 17 Geo. g. c. 7. ſ. 18.—Prizes which had been taken from 
his majeſty's ſubjects not in rebellion, retaken by veſſels having commiſſionss 
for taking ſhips, &c. belonging to the rebellious colonzes, &c. to be reſtored, 
on payment of one-erg/th part, &c. 


7. By Stat. 19 Geo. 3. c. 67.—Prizes which had been taken from his 
majeſty's ſubjetts not in rebellion, to be reſtored to them, on payment of 
one-eghih part of the value thereof; but if any ſuch ſhip had been uſed by 
the enemy as a man of war, a mozely of the value to be paid on reſtoring 
thereof. This act ſhall continue in force during the preſent hoſtilities 
with France, and no longer. 


8. Ir any {hip of our ſubje&s is retaken from the enemy, after having 
continued twenty-four hours in his poſſeſſion, it ſhall be good preze : and if 
the recapture be made vii the twenty-four hours, it ſhall be reſtored to the 
proprietor with all that was on board, except one-third, which {hall be given 
to the ſhip that made the recapture. - Ordin. of France. 


9. Ir it happens that the crero ſhould themſelves recover the {hip from 
the enemy ; this would not be a recapture, by virtue of which they could 
pretend any right to the veſſel, or the ſtipulated falvage : there would only 
be due to them a ſimple recompence.—Sentence at Marſeilles, 8 Jan. 1748. 
Nothing can be objected to this; the crew having atted as well for 
their own benefit, in procuring their liberty, and the recovery of their wages, 
as for that of the concerned in the ſhip and cargo: the recompence, however, 
ought to be in proportion to the importance of the object; and borne as a 
general average, like a ran/om, or the charges of redeeming an hoſtage. — 
2 Valin's Comm. 258. 


10. SEE Abandonment, Average, Capture, Claim, Colony, Cruiſe, Damage, 
Freiglit, Intereſt or no Intereſt, Piracy & Pirate, Privateer, Prize, Ranſom, 
Sabvage, Total Los. 
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15 MH a ſhip happens to be aſhore, arftranded, or taken and carried 
in by privateers or others, the aſſured ſhall give immediate 


notice thereof ta his aſſurers, and conſult with them about the moſt proper 


. means 
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means for recovering, redeeming, or reclaiming the ſhip and cargo; and the 
allured is to proceed and act in conformity to what is then agreed upon; 
and the aſlurers are obliged to pay the expences required for that purpoſe, 
either immediately down or by degrees. Although the aſſured in the 
beforementioned caſes (as alſo in that of ranſom) is not at liberty to do or 
act any thing without the knowledge and conſent of his aſſurers; yet, when 
the alſurers are not on the ſpot, he 1s obliged and bound to carry on the 
appeal of reclaiming by himſelf, though at their riſque and charge, and to 
oblerve their benefit and advantage, by all the moſt probable means in his 
power, giving them advice of all that paſſes without delay. It the appeal 
lodged for the reclaiming is not decided within fix months, or that there is 
but little appearance that the ſame will be brought to a ſpeedy iſſue, but that 


in the mean while ſome damage actually appeared by the decay of the goods; 


then the aſſurer ſhall be obliged to pay to the aſlured ſuch preſent damage 
upon the ſpoiled goods, and the charges already e thereupon, on 
account. Ordin. of Hamb. 


2 HSEE Abandonment, Appeal, Capture, Claim, Document, General 1 
Loſs, Notice, Periſhable Commodities, Pirate, Prize, Property, Ranſom, Re- 
capture, Salvage, Total Loſs, Wages, Wreck. 
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us obliging brokers to regiſter copies of policies is ſo much the more 
neceſſary, as the inſured may happen to tear, or loſe a policy, or 
that ſome knave, who has got himſelf inſured, may aller ſomething therein 
to his benefit, and diſadvantage of the inſurers; in which caſe, and in 


other ſimilar ones, the copy which the broker keeps, may ſerve for a proof 


and teſtimonial.—R:card's Negoce d Ame. 


2. Policies of inſurance in France, are generally drawn up in the 
regiſtry office of inſurances, in thoſe places where one 1s eſtabliſhed ; and m 
thoſe places where there are none, the policies may be made either before 
a notary publick, or under a private form.—Lex Merc. rediv. 335.—0rdn. 
of France. | 


g. ALL merchandiſe, gold, filver, and other things, which ſhall be 
regiſtered, on going out, in the royal regiſter at Seville, and other parts 
where the ſhips load, and in whatſoever parts of the Indies the regiſter 1s 
made on their return; the perſon to whom ſuch merchandiſe, as aforeſaid, 
ſhall come conſigned, or he that ſhall load them in regiſter, ſhall be eſteemed 
a party; and may recover the loſs or average that ſhall happen, and make 
a reſignation to the inſurer, although the merchandiſe be not the property of 
the perſon to whom they are conſigned. ——In whatſoever part of the Indies 
0 and ſilver is loaded, and the . expreſſes the charge of making 
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bad gold good, and of bad filver bettered; the reduction or increaſed value 
{hall not be at the riſque of the underwriters; but, if any loſs or average 
happens, they ſhall pay no more than what the gold and ſilver would in weight 
truly amount to. The teſtimony of the regiſter on coming from the Indies 
is to be deemed the true cargoes : and from the days they are regiſtered they 
are underſtood to be loaded, notwithſtanding the goods may have been ſhipped 
before or aſterwards : and let the day of their regiſtering be eſteemed that of 
their loading; and the firſt regiſter be always preferred to the ſecond, although 
the ſecond ſhould be loaded firſt. There is cuſtomarily ſome riſque on goods 
whilſt they are loading in the ports in the Indies, and before they are regiſtered ; 
and as the ſhipper may load them for more than one perſon's account, and at- 
tribute the regiſter to whom he pleaſes; we ordain that whoſoever ſhall ſhip 
any goods, {hall manifeſt, before the ſcrivener or notary of the regiſter, the day 
of their loading; and declare their contents, and for whole account they are 
ſhipped whillt the regiſter is forming, and the merchant ſigns it: and this de- 
claration ſhall be equally valid with the regiſter for the recovery of any loſs, 
that may happen, from the inſurers : but where no declaration has been made, 
before the notary of regiſters, of what 1s loaded, and for whoſe account, the 
underwriters are free from the riſque on it——In regard of the merchandiſe 
laden in the ports of Spain for the Indies, unregiſtered before the ſhips 
departure ; if there ſhall have een any riſque on them, the notary's book ſhall 
be deemed a regiſter; with which, and the ſhipper's oath, a loſs might be 
recovered, as if they had been regiſtered; and in want of the notary's book, 
the proof muſt be by witneſſes. It is not permitted to make any policy of 
inſurance, on going to, or coming from the Indies, on gold, filver, or 
merchandie which ſhall not go, or come, regiſtered in the royal regiſter : 
and the policy ſo made either publicly, or privately, ſhall not oblige the 
inſurers to pay any loſs that may happen.—Orazn. of Spain. 


4. SEE Prelim. Diſc. 35 & ſeq. Alteration of Policy Voyage or Riſque, 
| Blank, Broker, Court of Policies of Aſſurance, Document, Flota, Arn 
Owner, we Proof, Spain. 
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1. ee by the oldeſt ordinance relating to inſurances, made at 
Florence in 1523, as well as by that made at Stockholm in 1750, 

it appears that different ſtates adopt the fame ſentiments in the introduction, 
which is, “ That all inſurances in their reſpective dominions, whether made 
for their own ſubjects or foreigners, ſhall be conformable to the tenor of therr 
ordinances, and that no regard ſhall be paid to what may be alleged of the 
cuſtoms of others; yet we would ſurmiſe that theſe, and other legiflators 
could not mean to extend their diſpoſitions beyond their own juriſdictions: 
for if it were ſo, no inſurances could be well made on adventures in foreign 
parts, and much leſs could commiſſions 1 to inſure for foreign accounts be 
admitted.— 
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admitted. For example, A at Hamburgh has goods in Spain, which are e ſent 
by a Spaniſh ſhip to the Weft-Indies: B at Hamburgh inſures them: ſome 
damage happens to the ſhip on the voyage, which, according to the Spaniſh 
law, or regulations made in that country, has been deemed a groſs average; 
and therefore charged upon A's effects in proportion to their value: this 
charge he has an undoubted right to demand of B his inſurer, though by the 
law at Hamburgh the damage ſhould not have been declared a groſs average, 
but a particular one on the goods damaged.—To corroborate what we allege 
we will add, that though in the ordinance of Hamburgh it is ſaid, * That 
every thing relating to inſurance, and averages, ſhall be judged and decided 
by that ordinance ;” yet another article in the ſame allows, © That when 
any damage happens to the {hip and cargo during the outward-bound voyage, 
it may be regulated at the place of her unloading.” Moreover, the ordinance 
of Amſterdam ſays, That all ſtipulations, and conditions, inſerted in 


policies, contrary to the ſaid ordinance, ſhall be null and void, notwithſlanding | 


the contracting parties may have renounced it:“ yet in another article it is 
ſaid, except ſuch groſs averages were regulated in a judicial manner, at 
the place whither the ſhip was bound ;” conſequently we infer that their 
ordinance reaches not beyond their own juriſdiction. —Frequent inſtances 
have been met with, in which laws and cuſtoms have been unjuſtly made a 
pretext to deny the ſatisfaction that was due to foreigners: one we {hall 
mention. A perſon in London, for his friend at Bourdeaux, got 1,000. 
inſurance made from Martinico to Bourdeaux: the perſon at Bourdcaux, 


imagining that his effects might amount to double that value, had before 


inſured there 1,000l. : both inſurances were made under the general expreilion 
of goods: on the ſhip's arrival, no more than Sol. value was found to be 
ſhipped : the inſurers at Bourdeaux, who had firſt underwrote upon thoſe 
goods, kept the premium on 8o0l. and returned the proportion on 200l. 
according to the ordinance: upon a demand of a return of premium on the 
whole 1000l. as laſt inſured, by the perſon at London, the mfurers replied, 


that according to the cuſtom of London, thoſe at Bourdeaux ſhould have 


returned the premium proportionably with them ; and conſequently that the 
whole upon the 2,000l. ſhould have been equally ſhared :—which naturally 
ſuggeſts the following queſtion ; ſuppoſe both inſurances had been made on 
goods expected in that ſhip on the account of a perſon in London, and that 
in her voyage ſhe had been loſt, and that no more than the value of 800]. 
had been found to have been put on board her: would it have been diſputed 
in France, that the inſurers at Bourdeaux, having ſigned firſt, were obliged 
to pay in full the 8ool.? certainly not; ſince their own laws fo ordain it. 
However ſuch equivocations and diſputes may always be avoided, by expreſſing 
in the policy, which inſurance ſhall ſtand good firſt: if this be declared when 
the inſurance is made, the inſurers in London, or elſewhere, will never refuſe 
to underwrite.—Approved cuſtoms among merchants ought doubtleſs to be 
greatly regarded; but the cuſtom of not returning the premium in the caſe 
above mentioned, aſter a clear demonſtration of it's unreaſonableneſs, would 
not be admitted, we apprehend, by a jury who ſhould duly weigh the matter 
before them.—1 Mag. 5. 


2. THERE 
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2. Tux was a cuſtom of long ſanding relating to what ſums might be 
inſured: but upon a plain demonſtration and convittion of it's abſurdity, it was 
{et aide. Another great error which was formerly practiſed has alſo been re&i- 
hed, vꝛz. the not making a proper deduction for freight, indulto, &c. on dollars, 
by Spaniſh ſhips Irom America : our particular cuſtoms at home ought not 
to be made a reaſon for denying what 1s juitly due to people abroad who give 
us their premiums; ſince the intent and meaning of thoſe who pay a valuable 
conſideration for inſurance, is, that the inſurers ſhall ſtand in their place and 
ſtead ; with this particular obligation however, that the inſured ſhall neglect 
or omit nothing that may be for the intereſt of the inſurer, whoſe right is 
properly to be ſet forth and defended. —For want of proper allegations in 
favour of ablent inſurers, when damages accrue, many regulations are 
obtained by intereſted perſons, very much to the prejudice of ablent inſurers ; 
this is not to be wondered at, ſince the judges in thoſe matters may not be 
ſufficiently informed of circumſtances conſonant even to their own laws, 
on which they might ground their deciſions : therefore as ſome laws, by not 
taking in every circumſtance, may want explanation in many points, this 
ealily accounts for the fault found even with authentic regulations from 


abroad.—410:d. 7. 


3. Sur Adjuſtment, Average, Contribution, Cuſtom, Double-Inſurance, 
Foreign Adjuſtment, General Average, Inlereſl, Law, Loſs, Ordinance, 
Prior-Inſurance, Return, Spain. 
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: B* Stat. 19 Geo. 2. c. 37. . 4.—It ſhall not be lawful to make reaſſu- 

rance, unleſs the aſſurer be in/olvent, become a bankrupt, or die; in 

Aer of which caſes, ſuch aſſurer, his executors, adminiſtrators, or aſſigns, 

may make reaſſurance to the amount of the ſum before by him aſſured, 
provided it be expreſſed in the policy to be a reaſſurance. 


2. REINSURANCES may be as juſtifiable, and made with as little ſcruple, 
as inſurances, provided the true motives for doing them are not concealed. 
The leave given by the act 19 Geo. 2. for the executors of an inſurer, who 
dies ſolvent and in good circumſtances, to reinſure, is very neceflary, and 
will often be done for his heirs to ſecure the eſtate he has left: but to make 
reinſurances for inſolvent inſurers, or for thoſe who become bankrupts, will 
. ſeldom happen: the inſureds will naturally take care for themſelves, by 
immediately making freſh inſurances, and not neglect to put the loſs of the 
principal out of the queſtion, when they can do it by only paying a new 
premium: it would be highly imprudent to poſtpone, and rely upon any 
reinſurances to be made for their failed inſurer, ſince it cannot be expected 
to be done ſo ſoon: and even ſuppoſing that a reinſurance were made for 


the bankrupt-1nfurer's eſtate, if a loſs hoppenes, as the premium of this 
reinſurance 
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reinſurance mult come out of the common ſtock, it would ſeem that the 
recovery of ſuch loſs ought to be for the benefit of the body of creditors : 
and thus the inſured creditor would receive but a dividend equal with others: 
therefore common ſenſe dictates to the inſured, that he ought to do the beſt 
for himſelf, whilſt he has it in his power, that is, make a /g inſurance ; 
whereby he will remain a creditor againſt the bankrupt's eſtate only for what 
premium he paid, or any coſts that attended it: and it is upon this principle 
we maintain, that whenever the inſureds can make in time freſh inſurance for 
any unexpired policies that had been ſigned by a bankrupt inſurer, they 
ought not to be admitted as creditors in the bankrupt's eſtate for more than 
the premium.—The act paſſed for not permitting reinſurances, except in the 
recited caſes, was intended to hinder ſome gaming reinſurances then in 
vogue; but we think the bad cauſes only ſhould have been excepted; for 
as it now ſtands, it deprives the London inſurers, without any juſt reaſon, 
of the liberty to reinſure themſelves, when they have a mind to di/continue 
their riſques; and it may oftentimes be neceſſary, even for a perſon in good 
circumſtances, to drop his inſurance buſineſs, and to reinſure all his depend- 
ing riſques. We remember that formerly ſome people in London uſed to 
make a branch of trade of having their friends abroad underwrite for them, 
and then reinſuring themſelves at home at a lower premium: we own we 
cannot perceive that any more harm could follow from this, than from 
executing it by commiſſion : on the contrary, if the premium was increaſed, 


whether it was received by the inſurer, or reinſurer, was not material, as they 
both reſided in England. However this ſort of trade has it ſeems dropt of 


itſelf, as on certain occaſions gentlemen were condemned to pay as inſurers 
abroad, without ever having been able to recover from their reinſurers in 


London.—1 Mag. 93. 


3. Born the inſurers and inſured ſhall be allowed to make after- 
inſurances either at a higher or lower premium; the inſurers to the amount 
of what they themſelves had inſured, but not more; and the inſured on 
account of the premium they have paid, and other charges of inſuring : 
as likewiſe for the more certain and equitable payment by the inſurers, or 


their ſolvability.—Ordzn. of Koning /b. 


4. Ir an aſſurer is deſirous that another ſhould in his ſtead aſſure again 
the riſque he has taken upon himſelf, he has indeed liberty to do fo, but is 
however obliged to diſcover faithfully to the aſſurer that undertakes the 
reaſſurance, all the knowledge which he has, concerning the ſhip and goods 
inſured, and to expreſs the ſame plainly in the policy. 
remains nevertheleſs as firmly bound as before to the party he aſſured, and 
can no way prejudice them by ſuch reaſſurance.Ordin. of Hamb. 


5. Tux aſſurers may get themſelves inſured by others (for more or leſs 
premiums than thoſe received) for the ſums which they ſhall have inſured; 
and the aſſured may likewiſe reinſure themſelves by others, as well for the 


5 U premiums 


The firſt aſſurer 
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premiums that they paid, as for the contingency of the recovery from > 


firſt aſſurers; expreſſing the circumſtances of the one and the others in t 
policy.—Ordzn. of Bb. 


E 


65. IT ſhall be lawful for inſurers to have reinſurance made on the effects 
by them inſured: and for the inſured to have inſurance made on the coſt or 
premium of the inſurance, and the /olvability of the inſurers. The 
premiums of the reinſurance may be either more or leſs than thoſe of the 
inlurance.—Ordtn. of France. 


7. Ax inſurer (in France) in reinſuring himſelf cannot inſure the hremium 
which he hath agreed and given credit for; becauſe this premium being 
already acquired by him, there is no riſque of it.—2 Valin's Comm. 67. 


8. REMARKS.—In the foregoing extract from Mr. Magens's Eſſay on 
Inſurance, he ſays, that (in caſe of the inſurer becoming a bankrupt) “ the 
znſured ought to make a freſh inſurance, whereby he will remain a creditor 
againſt the bankrupt's eſtate only for what hremium he paid, or any coſts 
attending it: Hand further, that “ the inſured ought not to be admitted as 
creditor for more than the premium: but, it muſt be obſerved that, by the 
flat. 19 Geo. 2. c. 32. 1. 2. the inſured is © admitted to claim, before the loſs 
hath happened, and after the 4% or contingency ſhall have happened, to 
prove the debt and demand, as if the loſs, &c. had happened before the 
iſſuing of the commiſſion of bankruptcy againſt the inſurer, and to have a 
proportionable dividend of his eſtate :*—therefore Mr. Magens was miſtaken 
in ſaying that © the inſured will remain a creditor for the premium, &c. ;” 
nor would he be entitled to claim, or prove any thing under the commiſſion, 
except as is above expreſſed in the att 19 Geo. 2. c. 32.— The inſured's 
making or not making a freſh inſurance, 1s a matter of prudence, which 
concerns himſelf only, and a tranſaction /ub/equent to his connection with 
the inſurer and his eſtate.—The intention of the aforementioned act 19 Geo. 
2. C. 37. in allowing the © executors, adminiſtrators, and affignees* of the 
inſurer to make reaſſurance, ſeems to have been, to enable them thereby to 
provide aſſets to anſwer the demand which the inſured is authoriſed, by the 
other act of 19 Geo. 2. c. 32. to make on the eſtate, for any 4% that might 
happen after the inſolvency or deceaſe of the inſurer. 


9. SEE Bankrupt, Bottomry, Intereſt, Out-Ports, Premium, Ranſom. 


REL AD 1 


1. IF goods ſhould happen to be lawfully inſured, and afterwards the 

veſſel becomes diſabled, by reaſon of which they relade, by conſent 

of the ſupercargo or merchant, into another veſlel, and that veſlel, after 

arrival, proves the ſhip of an enemy, by reaſon of which the ſhip E 
ubje 
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ſubject to ſeizure; yet in this caſe the inſurers ſhall anſwer; for that this is 
ſuch an accident as is within the intention of the policy.—Molloy, b. 2. c. 7. 


l. 15. cites Ritterſhus ad Leg. Contract. 23. de reg. jur. cap. 18. P. 236, 237. 
Stypman. dicto loco. u. 335. 


2. SEE Accident, Neceſſity, Seizure, Ship or Ships. 
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: 3 general rule of taking off one-third from any repair, to be borne by 

the owners (in conſideration of the {hip being ſupplied with eu. work 
and materials in place of the old) and allotting two-thirds to be paid by the 
underwriters, will, like all other general rules, not hold good in every inſtance 
with the ſame exact degree of juſtice :—one-third is deducted from the repairs 
of a ſhip if ſhe has met with any accident only in her ſecond voyage, when 
it is a great deal too much ; and therefore this proportion mult alſo be adhered 
to at other times, when it is too little; ſetting inſtances of one ſort againſt 


thoſe of the other, and following this fixed proportion as the faireſt rule 
on the whole. 


2. THE ſhip Seymour laying at anchor, the 2oth of October 1744, 
in the harbour at Jamaica, full loaden with ſugar, was ready to depart for 
Briſtol, having all her ſtores on board ; but a violent hurricane aroſe, which 
drove her from her anchors, and ſhe run aſhore; {he had ſeven feet water 
in her, and all her maſts were cut away to prevent her overſetting; by which 
precaution the greateſt part was ſtill preſerved, but ſhe was obliged to be 
unloaded, and part of the ſugar was waſhed away :—although the ſhip 
appeared like a mere wreck, yet upon narrow inſpection it was judged {till 
practicable to repair her: her freight amounted to a conliderable ſum, and 
it was worth while to be at the expence it would require ; which indeed ought 
to be very well weighed and conſidered, the expences at Jamaica being 
much higher than in Europe ; and they might even have exceeded the full 
value of the {hip :—ſhe was repaired accordingly, and within fix months put 
in a condition to proſecute her voyage for Briſtol; in the room of the 

ſugar that was waſhed out ſhe took in other, and ſo again made up a full 
loading as ſhe had before: ſhe arrived ſafe at Briſtol, and delivered her 
cargo,——But the inſurers on frezght alleged that nothing was loſt on 
freight, and that the repairs of the hi concerned only the aſſurers upon the 
hull of the ſame : the affair was there fore left to reference, on the following 
queſtions, viz.—what part of the charges, or how much per cent. 1s to be 
paid, firſt, by the aſſurers on the ſhip ? ſecondly, by the aſſurers on the freight ? 
he anſwer given was as follows:—from the papers that have been pro- 
duced, relating to the ſhip Seymour, it ſeems to be evident enough, that 
the principal motive for laying out ſo much money for repairs, after ſhe was 
drove aſhore by the hurricane, and reduced almoſt to a wreck, was, in order 


to 
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to ſave the conſiderable freight of the goods . {hip had on board, or to 


make the ſame up again another way; which would have been ablolutely loſt, 
if the ſhip had been abandoned or ſold as unfit to proceed on her voyage: 
as, thereſore, both the inſurers on the ſhip and the inſurers on the freight reap 
the advantage of thoſe repairs, they ought in juſtice jorn{ly to bear the 
expence thereof, and to contribute their ſhares towards the /alvage : the 
latter in particular, have great reaſon to be well ſatisfied with the reſolution 
taken of repairing the ſnhip: hen a perſon makes aſſurance upon the frerght, 
of a ſhip, it is cuſtomary, and is no more than realonable, that he then make 
the V allurance on the ſhip itſelf; tor although the aſſurance on the hull is 
in it's nature diflerent from the aſſurance on the freight, yet whenever an 
account is made up to prove or demand a loſs upon ſuch aſſurance, or to 
make a repartition of the ſalvage charges, the ſame muſt be examined lirſt in 
general, and aſterwards looked over, and compared together ſeparately; for 
it often happens that the owners include the „ing out of the ſhip, when 
they make aſſurance on the hull: and as the fitting out, victualling, mens 
wages, premium of aſſurance on the ſhip, as well as wear. and tear, and 
diminution of the materials by time or uſe, muſt all be produced by the 
{reight, it is to be obſerved that the ſame ought not to be charged in both 
parts, nor to make the aſſurance, or receive a loſs double, which may pro- 
bably have been the caſe ſometimes :—at has alſo frequently happened, when an 
inſurance has not been made to the full, and a diſpute afterwards aroſe about 
the diſtribution of the charges of ſalvage, that it has been neglected to make 
the aſſured himſelf contribute thereunto for that part, which he had inſured 
too little on the value of the ſhip, and the freight. In this caſe, therefore, 
the arbitrators deducted (out of 193511. the amount given in of the repairs, 
&c.) 2631. as being laid out more than was needful, or ought to have 
been expended; and as to the remainder, decided, that one of the two 
following directions ought to be choſen ;—firſt, to charge the inſurers on 
the ſhip ſeparately with the coſt of the materials that were provided new, and 
remain with the ſhip; but all expences for workmanſhip, &c. to be borne 
in common by the inſurers on the hip, and thoſe on the freight: —or ſecondly, 
the things bought new, the workmanſhip, &c. may be valued at the rate 
as if the {hip had been repaired at Briſtol or London, and then charge the 
whole amount to the inſurers on the ſhip ; but, let the inſurers on the freight 
bear the difierence of as much as the things coſt more at Jamaica,— 


1 Mag. 250. 


3. ReMARKs.—lt is an undeniable fact that, when ſhips have met with 
accidents and ſuſtained damages, which it becomes neceſlary to repair at the 
charge of inſurers, great impoſitions are frequently practiſed therein, by 
the management of owners, maſters, or their agents, who have the ſole 
direction, with regard to ſuch repairs, at the place where they are made; it 
would, therefore, be very proper that ſome method were uſed which might 
ſerve as a prevention of, or check upon, ſuch unfair practices, and that 
equal Juſtice might be done in ſuch caſes, 'as well to the inſurers as the 


OWners.— 


R E P A I R, 461 


owners. The firſt ſtep uſually taken on ſuch occaſions (in places where there 
are no perſons appointed by authority to take cognizance thereof) is an 
application by the maſter of the ſhip to ſome merchant, who may be a friend 
of himſelf, or correſpondent of the owners, and to ſome maſters of other 
veſſels (molt likely allo friends or acquaintance of himſelf) to aſſiſt in making, 
or procuring to be made by ſhip carpenters of his own or the merchant's 
election, a ſurvey of the damages, and an eſtimale of the charges of repairing 
them: this ſurvey and eſtimate are therefore commonly, and naturally made 
with partiality, and a great regard to the intereſt of the owners ; it being 
conſidered that the zn/urers are the perſons who mult pay or make good ſuchi 
charges :—accordingly the ſaid ſurvey and eſtimate are for the moſt part 
tranſmitted, and communicated to the inſurers for their information, as 
matter of form: they take but little notice of them, © doubt not but the 
aſſureds or their agents will do juſtice, and act as they would for themſelves,” 
eſpecially if the ſhip is at a very diſtant place :—in the mean while, the repairs 
are going on; perhaps a /ub/equent ſurvey is ſent of further damages, 
obſerved while ſhe was ſtripping and repairing, that could not be at firſt 
perceived ; and conlequently an additional eſtimate of further charges; the 
underwriters {till depend that juſtice will be done; and finally comes the total 
amount of the repairs, which 1s found to be double the amount of the 
eſtimates; and has often been equal to, nay ſometimes far exceeded, 
the true value of the ſhip, or even a large valuation of her in the policy.— 
And where's the remedy for the inſurers, if injuſtice, perhaps great injuſtice 
has been done? if, beſides the really damaged parts of her, the artificers 
have taken away her old, rotten, and worn-out timbers, iron work, rigging, fails, 
&c. and ſupplied her with new, and in fact rebuz/t her? The bills are all 
authenticated, even on oath, by the workmen, &c. and that the work has been 
done only to reparr the damages: the owners have got an entire new, or in 
ſeveral reſpects, a much improved ſhip, in place of an old, originally ill 
built, and perhaps lately patched up coffin.—They are undoubtedly much 
obliged to their correſpondent ; and their maſter (who perhaps is like wiſe a part 
owner) is a diligent man; and they ought to be employed again :—or it 
may be, on the contrary, that the maſter 1s a very indolent and alſo a very 
ignorant man, with reſpett to all ſuch matters; and therefore leaves the 
whole to the direction of the agent, as this latter does to the honeſty of the 
workmen to © do the work thoroughly.” ——There are ſhip-owners, or rather 
ſhip-jobbers, who being alſo concerned in docks, &c. fail not to make a very 
advantageous traffick by the means here deſcribed; and by uniting at one 
and the ſame time in their own perſons, the character of merchant, freighter, 
ſhip-carpenter, inſurance-broker, &c. :—lome of this ſort of perſons reſident 


near or about the river Thames, have of late years been diſtinguiſhed by the 


underwriters with the appellation of along-/hore-men.” 


4. Sex Prelim. Diſc. 53, 54, Accident, Average, Certificate, Damage, Dock, 
Eſtimate, Freight, General- Average, Inſufficiency, Intereſt, Proteſt, Salvage, 
Shih, Stranding, Total Loſs, Valuation, Wear and Tear. 
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1. S the delay of making war may ſometimes be detrimental to indivi- 

duals, who have ſuffered by depredations from foreign potentates, our 
laws have in ſome meaſure armed the ſubjett with power to impel the 
prerogative ; by directing the miniſters of the crown to iſſue letters of marque 
and repriſal upon due demand: the prerogative of granting which, is nearly 
related to, and plainly derived from, that other of making war; this being 
indeed only an incomplete ſtate of hoſtilities, and generally ending in a formal 
denunciation of war. Theſe letters are grantable by the law of nations, 
whenever the ſubjects of one ſtate are oppreſſed and injured by thoſe of 
another; and juſtice is denied by that ſtate to which the oppreſſor belongs: 
in this caſe letters of marque and reprijal (words in themſelves ſynonimous 
and ſignifying a taking in return) may be obtained, in order to ſeize the 
bodies or goods of the ſubjects of the offending ſtate, until ſatisfaction be 
made, wherever they happen to be found: but here the neceſſity is obvious 
of calling in the ſovereign power, to determine when repriſals may be made; 
elſe every private ſufferer would be a judge in his own cauſe. In purſuance 
of which principle, it is with us declared by the ſtatute 4 Hen. g. c. 7. that, 
if any ſubjects of the realm are oppreſſed in time of truce by any foreigners, 
the king will grant marque in due form, to all that feel themſelves grieved : 
which form is thus directed to be obſerved : the ſufferer muſt firſt apply to the 
lord privy-ſeal, and he ſhall make out letters of requeſt under the privy-ſeal ; 
and, if, after ſuch requeſt of fatisfattion made, the party required do not 
within convenient time make due ſatisfaction or reſtitution to the party 
grieved, the lord chancellor ſhall make him out letters of marque under the 
great ſeal: and by virtue of theſe he may attack and ſeize, the property of 
the aggreſſor nation, without hazard of being condemned as a robber or 
pirate, —1 Black. Comm. 258. 


2. No letters of marque ſhall be granted on either fide, till juftice hath 
been firſt demanded according to the ordinary courſe of law, &c. :—but if 
juſtice be denied or delayed, after being publicly required, and no ſatisfaction 
given within three months after ſuch demand, letters of repriſal may then be 
granted. —Treaty with Holland, 1607. 


9. Wurx ſhips are driven into port by ſtorm or ſtreſs of weather, they 
have an exemption from the law of repriſals, according to the jus commune, 
though, by the law of England, it is otherwiſe, unleſs expreſsly provided for 
in the writ or commiſſion; but, if ſuch ſhips fly from their own country to 
avoid confiſcation, or for ſome other fault, and are driven in by ſtreſs of 
weather, they may in ſuch caſe, become ſubject to be prize; though it is 
unlawful to make ſeizure in any port for repriſals, but in that prince's who 
awarded them, or in his againſt whom the ſame is iſſued ; for the ports of 
other princes or ſtates are ſacred, and the peace of them are not to be violated 


or diſturbed, but juſtly to be obſerved and maintained.—Molloy, b. 1. c. 2. 
4. Cask. — 
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4. Cask. — The king having granted general letters of repriſal on the 
Spaniards for the benefit of his ſubjects, in conſideration of the lofles they 
ſuſtained by unjuſt captures; the commiſſioners would not ſuffer the inſurers 
to make claim to part of the prizes, but the owners only, although they were 
already ſatisfied for their loſs by the inſurers: who thereupon brought the pre- 
ſent ball. Lord chancellor was of opinion, that the plaintifts had the plaineſt 
equity that could be: the perſon originally ſuſtaining the loſs was the 
owner; but after ſatisfaction made to him, the inſurer : no doubt, but from 
that time, as to the goods themſelves, if reſtored in ſpecie, or compenſation 
made for them, the aſſured ſtands as a truſtee for the inſurer, in proportion 
for what he paid; although the commiſſioners did right in avoiding being 
entangled in accounts, and in adjuſting the difference between them: their 
commiſſion was limited in point of time; they ſee who was owner; nor was 
it material to them, to whom he alligned his intereſt, as it was in effect after 
ſatisfaction made.—1 Ve/ey, qq. Randall v. Cockran. 


5. Set Capture, Hoſtility, Law of Nations, Letter of Marque, Neutral 
Ship or Property, Privateer, Prize, Truſt and Truſtee, War. 
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1. IF the loan is not upon the velfel, but upon the goods and merchandiſe, 

which muſt neceſſarily be fold or exchanged in the courſe of the 
voyage, then only the borrower, per/onally, is bound to anſwer the contract; 
who, therefore, in this caſe is ſaid to take up money at reſpondentia.— 
2 Black. Comm. 458. 


2. Cask. — This was a cale reſerved at the fittings before Lord Mansfield, 
at Guildhall, after Mich. term 1762 :—it was an attion upon a policy of 
inſurance bearing date the 16th of December 1760, made on goods and mer- 
chandiſes on board the ſhip Denham, captain William Tryon, © at and from 
Bengal to any ports or places whatſoever in the Eaſt-Indies until her fafe arri- 
val in London:“ which policy was underwritten by the defendant for 200l. for 
a premium of 10]. per cent. :—the plaintiffs declared for a total loſs :—the 
defendant pleaded the general iſſue:— the cauſe coming on to be tried at 
Guildhall, London, on the iſt of December 1762, before Lord Mansfield, 
it appeared in evidence, that the defendant underwrote the policy and 
received the premium as ſtated in the declaration: that before the under- 
writing of the policy, the plaintiff had lent to William Tryon, the maſter of 
the ſhip, upon the goods then loaden or to be loaden on board the faid thip, 
on account of the ſaid William 'Fryon, the ſum of 7641. reſpondentia; for 
which a reſpondentia bond was executed by captain Tryon and one Joſeph 
Buſtol to the plaintiff: that on the 311t of March 1760, the Denham was at 
Fort Marlborough in the Eaſt-Indies, within the limits inſured ; and had then 
and at the time of the loſs hereafter mentioned, divers goods and merchandiſes on 

board 
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board her, which were the property of the ſaid William Tryon, and of greater 
value than all the money he had borrowed : that on the giſt of March 1760, 
the faid ſhip with her lading on board her was burnt at Fort Marlborough 
aforeſaid, and thereby all the goods and merchandiſes aforeſaid of the ſaid 
William Tryon were totally conſumed and loſt :—the jury found a verditt for 
the plaintiff, ſubject to the opinion of the court, © whether, on this evidence, 
the plaintiff was entitled to recover on this policy? — The counſel for the 
plaintiff inſiſted, that the lender of this money had an intereſt in the goods, 
though they were the property of the borrower : the lender is the trader againſt 
the riſque of the ſea : reſpondentia 1s an intereſt that may be inſured: and it 1s 
not neceſlary to /þccrfy in the policy, © that it was a Te/þondenta intereſt only, 
which 1s inſured.” The counſel for the defendant inſiſted, that the lender of 
money upon re/þondentta has no intereſt at all in the goods that the borrower 
either carries out or may acquire in India: and conſequently he cannot inſure 
them: the borrower had the whole diſpoſal of them: he was only bound to allow 
tor the /alvage, if any happened upon the loſs of them: the whole of the bond 
turns upon the ſhip's returning in ſafety : the lender has nothing to do with 
the goods : this therefore differs greatly from a mortgage, where the thing 
mortgaged is bound to the payment of the debt; and therefore a property in 
the thing mortgaged is veſted in the mortgagee, and he may inſure it: 
whereas the lender on reſpondentia has no ſort of property or intereſt, either 
general or ſpecial in the goods: the cuſtom of all inſurances 1s to mention 
the thing inſured preciſely; and a ſtrong, reaſon why it ought to be aſcertained 
is, becauſe the courſe of returning the premium, or part of it, differs according 
to the different nature of the thing inſured ; the underwriter returns to the 
inſured ſo much of the premium as there was, in fact, no riſque upon; but 
there would be an end of all chance of that, if the lender of money on reſpon- 
dentia could inſure it as goods; for if the ſhip came home ſafe, he might 
receive his whole premium back, upon ſhewing that he had no goods on 
board; and yet might keep this his reſpondentia intereſt in petto, to claim 
upon it, in caſe the ſhip ſhould be (as 1 it was here in fa&) loſt : therefore proof 
of a reſpondentia intereſt only, 1s no evidence to ſubjett the inſurer to the 
payment of the money thus pretended to be inſured by the lender, without 
ſpecifying it: according to the latitude here taken, the inſured might make 
his election after the event; and it would lie quite open to fraud and uncer- 
tainty, if he ſhould be left to declare in future, what it was that he meant to 
inſure, after the event had happened: this cannot but be introductive 
of fraud: in reſpondentia inſurances there is always a clauſe © that the 
reſpondentia bond ſhall of itſelf be a proof that there is ſuch an intereſt on 
board :” and the premium is accordingly: in caſe of a general-average, the 
inſurer of a reſpondentia intereſt never contributes: the average is always 
contributed to by the inſurers on the goods: a reſpondentia intereſt cannot 
be inſured as goods. The court took ſome time to think of this caſe : and 


now Lord Mansfield delivered their reſolution; which, he ſaid, they had 
very fully conſidered : he owned, that at the trial, and alſo fince, upon the 
argument here, he did lean to ſupport this inſurance ; and his reaſon for ſo 

| doing 
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doing was, that he was ſatisfied of it's being a fair infurance ; and that the 
doubt which had ariſen upon it was only occaſioned by a {lip in omitting to 
ſpecify (as it was intended to have been done) * that this was a reſpondentia 
intereſt :”—the ground of ſupporting this inſurance, if it could have been 
ſupported, was a clauſe of the act of 19 Geo. 2. c. 7. viz. the fifth ſection: 
which ſee, under title, Bottomry, p. 50.] now this act, to the purpoſe of 
infurance, conſiders the borrower as having a right to inſure only for the 
ſurplus value, over and above the money he has borrowed on bottomree or 
at reſpondentia : and lenders at reſpondentia or on bottomree may, to many 
purpoſes, be ſaid to have a hen: yet we are all very well ſatisfied, after a 
more particular conſideration, * that this act of parliament never meant or 
intended to make any alteration in the manner of inſurances :” it's view was 
to prevent gaming or wagering policies, where the inſured had no intereſt at 
all: and if the lender of money at reſpondentia was to be at liberty to inſure 
for more than his whole intereſt, it would be a gaming policy ; for it is 
obvious, that if he could inſure all the goods, and inſure his reſpondentia 
intereſt beſides, this woul'l amount to an inſurance beyond his whole intereſt: 
—the act conſiders the form of the policies juſt as they ſtood before the 
making of it; and provides, © that on all actions brought on policies of aſſu- 
rance ; the plaintiff or his attorney or agent, ſhall, within fifteen days after 
he ſhall be required by the defendant or his attorney or agent, declare in 
writing what ſum or ſums he hath aſſured or cauſed to be aſſured in the 
whole; and what ſym he hath borrowed at reſpondentia or bottomree for 
the voyage or any part of the voyage in queſtion, in ſuch ſuit or action:“ 
and 1n deſcribing reſpondentia intereſt, it gives the lender alone a right to 
make inſurance on the money lent : ſo that this act left it upon the practice: 
—his lord{hip ſaid, he had looked into the practice; and he found that 
bottomree and reſpondentia are a particular ſhecies of inſurance in themſelves, 
and have taken a particular denomination : and he could not find even a dztum, 
in any writer, foreign or domeſtick, © that the reſpondentia creditor may inſure 
upon the goods, as goods;” and in this very cale, the reſpondentia intereſt 
was intended to have been ſpecified ; but was omitted to be ſo, by miſtake : 
he declared, that he found, by talking“ with intelligent perſons very converſant 
in the knowledge and practice of inſurances, that they always do mention 
reſpondentia intereſt whenever they mean to inſure it: this their preſent 
determination would not, he ſaid, interfere with that of Godin & al: v. 
London-Aſſurance-Company, with regard to a lien on the goods; becauſe this 
kind of intereſt has taken a particular denomination : it might be greatly 
inconvenient, to introduce a practice contrary to general uſage, and there 
may be ſome opening to fraud, if it be not ſpecified : he declared the ground 
of the preſent reſolution to be this— that it is eſtabliſhed now, as the law and 
practice of merchants, that reſpondentia and bottomree muſt be mentioned 
and Heciſied in the policy of inſurance:“ but he declared, at the ſame time, 


* SEE Prelim. Diſc. p. 18, Barratry p. 40. Law, Sc. p. 319. 
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that they did not mean to determine generally, © that no ſpecial intereſt in 
goods may be given in evidence, in other caſes than thoſe of reſpondentia 
and bottomree, if the circumſtances of the caſe ſhall admit of it.”—Plaintiff 
to be nonſuited. -g Burr. 1394. Trin. Geo. g. Glover v. Black. 


3. Ox goods loaded, the money borrowed may not exceed the value that 
they ſhall have in the port where the riſque ſhall begin to run; on penalty 
that if the contrary be proved, the borrower ſhall pay the principal ſums, and 
their premiums, although the loſs of the ſaid goods ſhould happen. If the 
goods upon which money ſhall have been lent at bottomry, ſuffer damage 
from their own peculiar bad quality, or by negligence, and fault of the 
maſters, proprietors, or merchants-ſhippers, on the ſhip's arrival at the port 
{he is bound to, it ſhall not be for the account of the lender of the money; 
but he that received 1t ought nevertheleſs to pay him the capital entirely, and 
it's premium; unleſs it has been agreed in the writing made about it, that he 
ſhould likewiſe run the riſque of damages, or averages, of the quality afore- 
ſaid. The ſhipper that ſhall have taken money at bottomry upon goods, 
{hall be obliged, 1n caſe of their loſs, to juſtify that he had them really loaden 
lor his account to the full amount of the money that he took up, that he may 
remain free from the performance of the agreement. Ordin. of Bulb. 


4. Tux producing of the reſpondentia bond is not ſufficient to recover a 
loſs, on the policy of inſurance, without proof of the value of the goods 
actually ſhipped ;——for if the goods were not ſhipped, there would be no 
riſque for the lender; to whom the borrower would, in ſuch caſe, ſtill be 


anſwerable, though the ſhip ſhould be loſt.— 2 Valens Comm. 139. 


5. THERE is a difference in the forms, or terms of reſpondentia as well as 
bottomry bonds, in uſe at different places :——the Shanti forms are in 
general well adapted to the nature of theſe tranſactions, as it is in Spain that 
they are more frequent than elſewhere, and better underſtood. The 
general form of the reſpondentia bond, in uſe at Cadiz, is ſimilar to that of 


the bottomry bond (inſerted p. 58) except in the clauſes which e 
relate to the goods, inſtead of the * 


6. Form of a Reſhondentia Bond, at Bilboa. 


E it known, that I inhabitant of acknowledge that I 
owe, and oblige myſelf to pay to inhabitant of 
and to whomſoever ſhall have his power or order for another ſuch ſum 


that to do me a good office he has lent, given, and delivered to me in money for the 
purchaſe of goods; or them in ſpecie that I have bought with it, including in the ſaid ſum 
the premiums of the riſque that ſhall go declared : and with the ſaid ſum, commodities, 
and goods, I own myſelf contented, and to have received to my fatisfaftion, and upon 
their receipt, for not being at preſent, I renounce the exception of the money, laws of the 
delivery, it's proof, deceit, and the reſt of this caſe, as is contained in them, of which I 
equally grant him a receipt in form: the which ſaid ſum muſt go, and goes running the 

riſque 
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riſque ſor account of the ſaid to in the ſhip named 

it's captain \ which is riding at anchor in upon the ſaid goods, 
which are, or ſhall be put aboard of her; and they are > ſo many pieces, boxes [or what 
there ſhall be ] with marks or numbers [which are put in the margin] which 
ſhalt go embarked for my account in the ſaid ſhip: and I warrant them to be worth more 
than the aforeſaid ſum of this writing; the ſaid being equally a ſharer, and 


inte reſted in the aſſignation of them, to run the riſques in the ſaid ſhip; the which ſhall be, 
and they ſhall be underſtood, of ſea, wind, land, fire, friends, enemies, and other unfor- 
tunate accidents thought of, and unthought of, which (God forbid) may happen to ſaid 
fhip, by which the ſaid goods, and effetts may be laſt ; and the loſs being total, I, and my 
eſtate, are to remain free from the payment and latisfactibn of the ſum of this writing, and 
there ſhall onlv remain to the fac; the recourſe, if the faid 
ſhip ſhall ſtrike in a part where they ſhall be ſaved, or ſomething of them, to inherit 
what ſhall be ſo ſaved, for the ſum of this writing, and 1 for what they ſhall be worth 
more; both parties remaining ſharers, and partners, to the intent, that abating the coſts and 
charges, what ſhall remain net, be parted, and proportioned in loſs and gain, according 
to a company's account: and each party in what he hath for him, muſt reſt, and abide by the 
atteſted relation, which the perſon who has run in the affair ſhall give, without other proof; 
and the ſaid rifque is to commence from the moment, and hour, that the ſaid ſhip ſhall weigh, 
and go out of this harbour to proſecute her voyage, and all the run of it; entering, and 
failing from, any ports, and bars, with, or without caufe, uni! ſhe really and truly fails, 
and enters into | that has been mentioned where fhe is bound to, and 
Mall have caſt anchor, and twenty-four natural hours have paſſed ; which being accom- 
pliſhed, the riſque for account of the ſaid | ſhall totally fm; to whom, 
or to him, or them that ſhall have his power, and order, I will fairly pay the ſaid | 

royals, in good common and current money, within days, which begin to 
run from that, in which the riſk ſhall end and finiſh ; for the which, and the coſt of their 
recovery, he may ſerve me with an execution in virtue of this writing, and the oath, or 
ſimple declaration of whomſoever ſhall preſent it, and ſhall be a legitimate party, in whom 
J leave ſuſpended the proof, and examination of the performance of the ſaid riſque, 
term of payment, without having made it, and all beſides, that it did require, and ought 
to be ſettled, according to the laſt ordinance of the univerſity and houle de contratacion 
of this ſaid town, confirmed hy his majeſty ; that this writing may be ana 
bring a prepared execution, without other proof, from which I diſcharge him. And to the 
firmneſs of the whole, J oblige my perſon, and goods that I poſſeſs and may acquire, and 
give power to the royal juſtices, of whatſoever part they be, and eſpecially to thoſe where 
this writing ſhall be preſented, and it's performance demanded; to whole authority and 
juriſdiction I oblige and ſubmit myſelf, renouncing that which I at preſent have, and what 
others I may gain; and the law, ſi convenerit, &c. [concluding as in the aforementioned 


bottomry bond, at Cadiz, p. 58]. 


7. For the form of a reſpondentia bond, uſed at London, and ſeveral 
other matters concerning N lee Bottomry. 


8. Sex Bankrupt, Double-Inſurance, Flat M lake, Proof. R. 4 
Uſage, Wager. 
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1. Y a policy of inſurance 1s againſt reſtraint of princes, that 

extends not where the inſured navigate againſt the laws of 
countries; or where there ſhall be a ſeizure for not paying custom. or the 
like per Hutchins, lord commiſſioner.—2 Vern. 176. 


2. ALL the damages, which happen to ſhips or goods, by means of any 
arreſts or reſtraints, and which the aſſurer is to bear, are to be underſtood 
of thoſe caſes, when the arreſt is laid by the ſovereign authority of kings, 
princes, or republics : but by no means, when private perſons, for any 
particular demand they may have upon the ſhippers, owners, or the ſhip, 
{hall cauſe the ſhip or goods to be arreſted or moleſted by the magiſtrate ; 
in which caſe, the aſſurer is not anſwerable ſo far as relates to thoſe that 
gave occaſion for the arreſt: but otherwiſe, and in caſe there was no 
foundation or lawful cauſe for it, then the aſſurer remains liable to make 
good the diſadvantage and loſs occaſioned thereby to the ſuffering party: 
and ſo likewiſe, all the reſt of the owners and ſhippers concerned in a ſhip 
thus arreſted, but for whoſe ſake the arreſt was not laid, ſhall always and 
in all caſes remain entitled to their demands upon the aſſurers for the loſs 


they ſuffered thereby, whether the arreſt was well grounded or not,— 
Ora. of Hamb. 


g. AN inſured ſhip being afterwards ſequeſtrated on a particular action 
of debt againſt either the owner or freighter, the inſurer is under no manner 


of obligation to make good any loſſes or charges reſulting thereby to ſhip 
or goods.—Ordzn. of Stockh. 


4. A $n1e lying in this country, and being reſtrained by authority from 
performing the intended voyage, as well the freighters on one part, as the 
owners and maſters on the other part, ſhall be diſcharged from each other. 
When a ſhip lying in this country is freighted to take in it's cargo in 
foreign parts, and 1s prevented from doing of it by high authority, ſo that 
it muſt return empty, the freighters ſhall nevertheleſs be obliged to pay the 
full freight. —A ſhip that lies in foreign parts, and is freighted to take 
in her loading either at the ſame or ſome other place abroad, and being 
obſtructed therein by higher powers, the freighters ſhall be obliged to pay 
half the hire or freight.——But if the reſtraint be only in reſpe@ to the 
goods that were ordered, or the place they were bound to, and that the 
maſter was at liberty to take other goods on board, or to carry the goods 
to any other place, having ſufficient authority ſo to do, and that conſequently 
the owners or maſters ſuffer no loſs thereby, or at leaſt leſs loſs than half 
the freight amounts to, it ſhall then be left to arbitration, how much the 
freighters are obliged to pay on that account, —Orazn. of Rott. 
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5. In caſe an inſured ſhip or cargo be arreſted by any foreign power, 
or an embargo be laid on them, or the maſter be compelled to ſell them, 
and they are thus hindered from proſecuting the voyage, or rendered 
unfit for ſea; the party inſured ſhall, if the retardment happen in Europe, 
ſtay half a year from the time of receiving ſuch advice, and a whole year 
if in any other part of the world, before he relinquiſhes or gives up to 
the inſurer the things inſured, and demands payment: after notice given 
of the transfer, the inſurer, whether there be hopes of recovering the goods 
detained, or.not, ſhall make the payment within four weeks; and the party 
inſured ſhall, at his deſire, be obliged to give ſufficient ſecurity.—Ordin. 


of Koningſb. 


6. Ir, during the voyage, the ſhip be ſtopt by reſtraint of princes, neither 
freight nor loſs of time, if freighted by the month, nor augmentation of 
freight, if hired by the run or voyage, ſhall be demanded ; but the victualling 
and hire of the ſeamen, during the time of detentzon, ſhall be reputed as an 
average.—Orain. of France. | 


7. In caſe of detention by foreign powers, who in war time ſeize ſhips 
at ſea, and carry them into their ports to ſearch for an enemy's property; 
when the continued employment ol the ſeamen is with the ſole view of 
being enabled to proſecute the voyage immediately on the ſhip's being 
cleared; the ſailors' wages and victualling are allowed to be general average, 
as well in London as elſewhere.— 1 Mag. 67. 


8. Sx Abandonment, Detention, Embergo, al e Hllegalily, 
Prohibited Goods, Seizure, Wages, War 


R NE r U R N. 


T is an univerſal cuſtom, and has been ſo time immemorial, that in 
1 caſe too much is. inſured, or inſurances are made at divers places 
without fraud, the fr ſhall ſtand good, and the laſt inſurers ſhall return the 
premium, keeping only one half per cent. for their trouble of keeping an 
account of it. —Styþmannus, ad jus marit. par. 4. c. 7. n. 508.—Kuricke, 
diatriba de aſſec. fol. 834. n. g. Loccenius, de jur. marit. l. 2. c. 5. n. 8.— 
Stracca, de aſſec. 55 3.1 n. 3, S eq —Oram. of Antwerp, France, &c.— 
2 An comm. 73. . | 


Py IT! as en chat goods are inſured to come in certain ſhips 
expected from abroad, but do not come by them; and as in this caſe no 
riſque is run, the inſurers are obliged to return the premiums. Sometimes 
ſhips that have begun to load change their voyage, and unload again what 
they had aboard: under which circumſtances the inſurers are entitled to 
ſomething more than half per cent. for the time the riſque continued ; though 
whilſt the ſhip was in port it could be but very ſmall.— 1 Mag. go. 

5 * 3. Lord 
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3. Lonxp Chancellor ſaid, it is laid down that if the ſhip was never 


brought within the terms of the inſurance, ſo that the inſurer never runs 
any riſque, the premium muſt be returned in an action by the aſſured. 


—1 Vejey, 317- 


4. Wurm a return of premium is demanded, it ſhould be done as ſoon 
as poſſible, to remove all ſuſpicion from the inſurers, of an intention to cheat 
them in caſe of damage; and if an inſurance is made on a {hip coming 
from a diſtant port, in the expectation of having ſome goods by her, which 
on her arrival, is found to be otherwiſe, the inſured ſhould ſhew the 
underwriters, when he demands the return, the letters he may have received, 
with the advice that his correſpondents could not ſend him any thing by that 
occaſion; or at leaſt a declaration from the captain, atteſting, that he 
brought nothing for the inſured; for without this, he will not be unlike 
thoſe people, who finding their merchandiſe ſafe arrived, are ſo diſhoneſt, 
as to afhrm they had nothing aboard, in order to procure a return.— 


R.card's Negoce d' Amt. 


5. CasE.—This was a ſpecial caſe reſerved at a trial at niſi prius before Lord 
Mansfield, in London, upon an action brought againſt the inſurer, for a return 
of part of the premium: it was an inſurance upon a ſhip, at five guineas per 
cent. at and from London to Halifax in Nova- Scotia, © warranted to depart 
with convoy from Portſmouth for the voyage, that is to ſay, the Halifax or 
Louiſburgh convoy: before the ſhip arrived at Portſmouth, the convoy was 
gone; notice of this was immediately given by the inſured to the underwriter ; 
and at the ſame time, he was alſo deſired either to make the long inſurance, or 
to return part of the premium; the jury find that the uſual ſettled premium 
from London to Portſmouth is one and one half per cent.; and that it is 
uſual for the underwritefs, in ſuch like caſes, to return part of the premium ; 
but the quantum is uncertain (and the quantum mult in it's nature be uncer- 
tain ; becauſe it depends upon uncertain circumſtances) :—it is ſtated that the 
plaintiff made to the defendant an offer of allowing him to retain one and 

one half per cent- for the riſque he had run on ſuch part of the voyage as 
was performed under the policy, viz. from London to Portſmouth. 
Lord Mansfield having firſt ſtated the caſe, ſaid, —I had not at the trial, 
nor have now, the leaſt doubt about this queſtion, myſelf; theſe contracts 
are to be taken with the greateſt latitude : the ſtrict letter of the contract is 
not to be ſo much regarded, as the object and intention of it: equity implies 
a condition“ that the inſurer ſhall not receive the price of running a r:/que, 
if he runs none:” this is a contract without any confederation, as to the voyage 
from Portſmouth to Halifax; for the intended to inſure that part of the 
voyage as well as the former part of it; and has not; conſequently, the 
inſured received no conſideration for this proportion of his premium: and 
then this caſe is within the general principle of actions for monies had and 
received to the plaintiff's uſe.—I'do not go upon-the/age ; for the uſage found 
1s only that, in like-caſes, it is uſual to return a part of the premium, without 
- aſcertaining 
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aſcertaining what part:“ if the riſque is not run, though it is by the neglect 
or even the fault of the party inſuring, yet the inſurer ſhall not retain the 
premium: —it has been obje&ed, * that the voyage being begun, and part of 
the riſque being already run, the premium cannot be apportioned:” but I can 
ſee no force in this objection: this is not a contract ſo entire, that there can be 
no apportionment : for there are two parts in this contract; and the premium 
may be divided into two diſtinct parts, relative, as it were, to two voyages: the 
practice ſhews, that it has been uſual, in ſuch like caſes, to return a part 
of the premium; though the quantum be not aſcertained: and indeed the 
quantum muſt vary, as circumſtances vary; ſo that it never can have been 
fixed with any preciſe exactneſs: but though the quantum has not been aſcer- 
tained, yet the principle is agreeable to the general ſenſe of mankind. Mr. 
Juſtice Denniſon was of the ſame opinion : it is moſt equitable, that the defen- 
dant ſhould only retain the premium for ſuch part of the voyage as he has run 
the riſque of: the inſured has a right to have the other part reſtored to him : 
and this is agreeable to the general principle of actions for money had and 
received to the plaintit's ule : where the defendant had no right to retain it, he 
muſt refund it. Mr. Juſtice Foſter declared himſelf to be of the ſame 
opinion: there is no conlideration for the remainder of the premium; for the 
voyage from Portſmouth to Halifax, wherein no riſque was run by the inſurer, 

who only inſured the voyage with convoy ; therefore he has no right to retain 
the premium for this. Mr. Juſtice Wilmot declared his concurrence moſt 
clearly and ſtrongly ; he ſaid, theſe kinds of contracts are by the writers on 
this head, called contractus innominati, and the rule which they lay down 
concerning them 1s, © that they are to be determined /ecundum bonum et 
equume the jury have here found the uſage © to return part of the premium in 
ſuch caſes ;” which is a ſtrong proof of the equity of the thing: and nothing 
can be more juſt and. reaſonable : if the riſque was once begun, the inſured 
{hall not deviate or return back, and then ſay, © I will go no further under 
this contract, but will have my premium returned :” but upon this policy, 
there are two diſtinct points of time, in effect two voyages, which were clearly 
in the contemplation of the parties; and only one of the two voyages was 
made; the other not at all entered upon; it was a conditional contract; and 
the ſecond voyage was not begun: therefore the premium mult be returned; 
for upon this ſecond part of the voyage, the riſque never took place at all :— 
this is agreeable to what the writers on tkis ſubject lay down; and is the right 
and juſtice of the caſe.Per cur. unanimouſly, let the poſtea be delivered to 
the plaintiff.— Burr. 1237. Mich. 2 Geo. g.—Steven/on v. Snow. 


6. Cast.—This was an action, upon a policy of inſurance on a ſhip, 
with-:a count of a general indebitatus aſſumpſit for money had and received to 
the plaintiff's uſe; and damages were laid at g8l. :—the trial was had under 
a decree of the court of chancery, where the now defendant, the inſurer, 
being there complainant, had offered to pay back the premium, which was 10l.: 
no money was, in the preſent caſe, paid into court; though the uſual courſe in 
theſe caſes is for the defendant, the inſurer, to bring the premium into court.— 


The 
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The jury found a verdia for the plainuff, for the ten pounds premium, on the 
count for money had and received to his uſe; although they were of opinion 

againſt the policy, upon the foot of fraud; and found againſt it, as being 

lraudulent: in fat, the firſt underwriter was only a decoy-duck, to induce 

other perſons to underwrite the policy; and it had been previouſly agreed 

between the inſured and him, © that he ſhould not be bound by his ſigning 

the policy ;” which this court conſidered as a fraud, and therefore that the 

jury had given a right verdict in finding the policy fraudulent. By concur- 

rence of Lord Mansfield (before whom it was tried) and of the counſel 

on both ſides, it was agreed to bring this queſtion before the court, © Whether, 

upon a policy of inſurance being found fraudulent, the premium ſhould be 

returned to the plaintiff, the inſured, or retained by the defendant the inſurer?” 

—the method taken was, by the defendant's counſel moving for a rule to 

ſhew cauſe why the judgment ſhould not be entered up for the defendant ; 

and the court's making a rule to ſhew cauſe. Mr. Harvey, for the plaintiff, 
now ſhewed cauſe: he argued that this contract was to be looked upon as 
void ab initio; therefore no riſque was run by the defendant ; and, conſe- 

quently, he had no right to retain the premium: there is no caſe at common 
law on this head, that has been judicially determined; but in caſes like this, 
equity and common law courts have concurrent Juriſdiction, and muſt 
determine alike, upon like circumſtances: and the two caſes in equity of“ 
 Tillmmogham v. Thornborough, and Da Coſta v. Scanderet, are nearly in point. 
Mr. Morton and Mr. Yates, for the defendant, mentioned a caſe of 
Rucker v. Hollingbury before the maſter of the rolls; who was of opinion 
contrary to Mr. Harvey's two cales. But Lord Mansfield ſaid that there 
mu{l be ſome miſtake, in reciting this laſt caſe before the maſter of the rolls : 
lor the practice of the court of chancery is certainly agreeable to Mr. Harvey's 
caſes: but what he wanted to know was, © Whether there was any common 
{aw determination to the ſame effect?“ | It did not appear that there was |.— 
Whereupon Lord Mansfield ſaid, it was plain what muſt be done 1n this caſe : 
for, he looked upon the offer made by the complainant's bill in equity, to be 
the /ame thing as if the money had. been actually brought into court, in the 
preſent caſe :—therefore a rule was made, that the verdict found for the plaintiff 
be vacated ; and that a verdict be entered for the defendant.—g Burr. 1361. 
Mich. 3 Geo. 3.—Wil/on v. Ducket. 


7. Casrs.—A ſhip was inſured in Auguſt 1776, for twelve months, 
at gl. per cent. © warranted free of captures and ſeizures and the con- 
ſequences of any attempt thereof:” ſhe was taken by an American 
privateer at the end of two months: the aſſured demanded. a return of 
premium for ten months; alleging that the underwriters ran no riſque but 
for the two months; and that it ought to be conſidered in the ſame light as 


u. Preced. in Chan. 20,-Where a fraudulent policy was decreed to be delivered up; and the 
premium to be repaid; the plaintiffs deducting thereout their coſts. —See Lives. | 

+V. 2 Pere. Vins. 170.—The like decree: policy to be delivered up, with coſts; but the 
premium to be paid back, and allowed out of the coſts. 


See Concealment. 


when 
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when a ſhip is inſured to go to two places, and the riſque is divided by | 
proceeding no further than the fi place; in which inſtance a proportionable 
part of the premium is always returned. For the defendant, the inſurer, 
t was argued, that an inſurance for twelve months, or any certain time, at a 
certain fixed premium for the whole term, is to be conſidered as one entire 
indiviſible riſque; for which, when once commenced, the whole premium may 
be retained, without any return, or apportionment thereof, on account of 
the riſque being diſcontinued, or ſhortened :—it would be otherwiſe, if the 
premium is at a certain rate per month : for in this caſe, the premium is due 
only for ſo many months, as the riſque continues. Verdict for the defendant. 
—At Guildhall, before Lord Mansfield, Mich. 1777. 


8. Ira ſhip be warranted in the policy to depart on or before a certain 
day, and does not depart till after the day ſpecified; a reaſonable portion 
of the premium may be retained, according to the 14/que which the under- 
writer may have run, during the time previous to the ſaid ſpecified day; and 
the reſt of the premium ought to be returned.—See . 2, 5. 


9. He that ſhall have inſurance on goods from Spain to the Indies, and 
for ſome reaſon has not loaded them, or only part, on the ſhip inſured; 
in order to obtain a return of premium, ſhall be obliged to acquaint the 
inſurers of it, and make a demand in fifteen d1ys aſter the ſhip's ſailing from 
the port, otherwiſe he has no right to make it afterwards, but ſhall loſe the 
premium he had paid. —Ordzn. of Spain. 


10. Ir a perſon has made inſurance on goods which he doth not ſend or 
lade, or on goods which are not ſent to him, alſo if leſs in value is ſhipped 
than he has inſured, he may demand back the premium of inſurance of what 

is over-inſured, leaving one half per cent. to the inſurer: but if the goods 
are already laden from the key or ſhore, in barks, wherries, or lighters, 

to be conveyed to the ſhips which were to tranſport them, and do return 
back, the abatement ſhall then be one per cent.——Returns of premium for 
inſurance on the hull of the ſhip ſhall alſo take place, if a ſtop is put to the 
voyage inſured: but one per cent. ſhall be paid to the inſurers for their 
trouble and the riſque they have run.—Ordn. of Am/t. 


4 > $5 Bak 


11. THE inſurers ſhall not be obliged to return the premium if they have 
begun to run any riſque.——lIf nevertheleſs the valuation of the effects 

without a fraudulent 8 exceed their real worth, the aſſurers ſhall 
be anfwerable for the intrinſic value, each in proportion to the ſums by 
them underwrote; and alſo to return the premium of the ſurplus value, | 
retaining half per cent.——If inſurance be made on goods out and home, 1 
and that the ſhip being arrived at the outward- bound port do not return, | 
the inſurer ſhall repay one-third of the premium, except it be otherwiſe- 1 


ſtipulated. —Orain, FA France. 
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12. REMA REk.—In England, when an inſurance is made out and home, 
or on a double or treble voyage, at one entre premium, the rate of it is 
commonly 4% than the two or three ſeveral premiums would amount to, 
if received for each voyage ſeparately: and the reaſon is, that it is uſually 
underſtood that, if the ſhip ſhould be loſt in the outward-bound voyage, 
the whole premium ſhall be retained by the inſurer: but if the ſhip perform 
only the outward, or the outward and the middle voyage, and does not 
commence the other, only ſuch part of the premium ought to be returned, 
as will leave to the inſurer what muſt have been paid to him for the outward, 
or for the outward and the middle voyages ſeparately; and this has been 
frequently practiſed, without having regard to the half per cent. to which 
the underwriter 1s entitled on cancelling his ſubſcription to either riſque 
diſtinct from the others. 


13. Sex Prelim. Diſc. 47, 50. Alteration of Policy Voyage or Ryſque, 
Average, Blank, Bottomry, Cancelling, Commencement of Voyage or Rizſque, 
Convoy, Departure, Deviation, Double-Inſurance, Intereſt, Miſtake, Payment, 
Premium, Prior-Inſurance, Profit, Regulation, Reſpondentia, Riſque, Ship or 
Ships, Tender of Money, Truſt & Truſtee, Valuation, War. 


KEAED DEA N-L-A WD. 


1. n is a capital city of a renowned iſland of that name of 
about a hundred and twenty miles in circumference, ſituate in that 
part of the Mediterranean called the Carpathian Sea.——The laws of the 
Rhodians are the moſt ancient maritime laws in the world: they were ſo 
much eſteemed amongſt the ancient Romans, that they were unanimouſly 
received as the rule of all maritime affairs, except in caſes where they were 
directly oppoſite to the native laws of the country: and as the fraud and 
diſhoneſty of men had found means to elude the true deſign and intent of 
the firſt Rhodian legiſlators, the Romans took care to reform ſuch abuſes; 
by ſome explanatory additions to the aforeſaid laws, which, as long as that 
monarchy laſted, they always held in great ,veneration ;—exen, at this day 
the Rhodian laws, the laws of Oleron, and other maritime laws of other 
nations, are received as the general law for deciding all cauſes civil and 
maritime, in aid of the municipal laws of each country; and without any 
apprehenſion that the ſaid foreign laws will be an infringement of their own 
municipal laws; becauſe they are received by virtue of their intrinſic 
authority, and only to ſupply the defects and omiſſions of their own laws, 
for deciding caſes for which their own laws have made no proviſion, — 
Some of the more material of the Rhodian as well as other maritime laws: are. 
therefore, occaſionally quoted 1 in this work. | 


. Sox Prin. ING" 6o.. dont: if: i nd: Civil-Law, 
Freight, General-Average, Fettzſon, Law, M aritime-Law, Oleron, Sea- Laws, 


WW: Laws, Wreck. 
* RIG G IN G. 


[Sy 
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8 E E Accident, Anchor, Average, Cable, Cordage, Cutting, Freight, - 
Inſufficiency, Repair, Ship, Wear & Tear. 
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1. & ger riſques which inſurers take upon them are expreſſed in the 

ordinances and policies, in moſt countries; as alſo when they ſhall 
begin, and when end: but theſe circumſtances, as well as ſome others, vary 
in different countries. Riſques are of the eſſence of the contract of 
inſurance, and by the nature of it the inſurer takes upon him all the perils 
and dangers of the ſea to which the inſured effects are expoſed :—Loccenius 
de jur. mar. l. 2. c. 6. n. 5.—Caſa Regis, paſfim ; as does alſo the lender 
on bottomry, with regard to the effects affected by the loan: but the one or 
the other are anſwerable only for damages which have happened by 


unavoidable accident, without the fault or means of the aſſured or their 
agents. 


2. Tux riſques to which inſurers are liable are ſo various and innumerable 
that it would be in vain to attempt a preciſe ſpecification of them: ſo far 
however, as is practicable, they will be found to be circumſtantially deſcribed 
and explained under their reſpective heads in the courſe of this work ;—and, 
under title, War, I have diſtinguiſhed divers riſques which are in that time 
more eſpecially to be attended to, 


3. In our policies the riſques deſcribed are, as follow, viz. * of the ſeas, 
men of war, fire, enemies, phirales, rovers, thieves, jettiſon, letters of mart and 
countermart, ſurpriſals, takings at ſea, arreſts, reſtraints and detainments of all 
kings, princes, and people, of what nation, condition, or quality ſoever; barratry of 
te maſter and mariners, and all other perils, loffes, and misfortunes that have 

ori ſhall come to the hurt, detriment or damage of the goods, merchandiſes, 
and ſhip, or any part thereof. There may, however, be an exemption 
from Wy ot: theſe perils, * expreſ . Ae | 


1 RY LG ſhall not be made « on x the ſhip $ Hull, or goods, before the 
ſhip ſhall lie at the place from whence one cauſes himſelf to be inſured, 
' without eſpecially expreſling in the policy, that the ſhip was not yet there 
arrived, on pain of nullity. Whereas when people are inſured on the 
hull or body of a ſhip to the Weſt-Indies, Guinea, Cape Verde, the Straights, 
or any other more diſtant places, out and home, it often happens that 
notwithſtanding ſhe had done with her trade wholly or partly, and the returns 
or produce were ſent over with another ip, or ſhips, to the great advantage 
of the infured, the inſured continue nevertheleſs trading on; ſo that often in 


length 
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length of time the ſaid ſhip becomes unnavigable, or otherwiſe in danger; 
and alſo that ſhips being freighted by the month, have often earned their 
freights outward, and have notably profited; but afterwards by being 
unnavigable, or by ſtorms, happening to be loſt on this coaſt, or even in 
harbour, the inſurers are caſt to pay the ſaid ſhip what it was worth when 
it /azled from this country, although the ſaid ſhip, if ſhe had made a ſafe 
voyage, was worth, or would have yielded by ſale, not above one third or 
one half of what the inſurers pay: in ſuch caſes the commiſſioners of inſurance 
are authoriſed to act and to diſpole as they according to diſcretion ſhall think 
proper.—Ordin. of Amt. 


5. Ins$URERS ſhall be diſcharged from the riſques, yet ſhall gain the 
premium, if the inſured, without their conſent, ſend the ſhip to a place at 
a greater diſtance than that mentioned in the policy, though it be in the ſame 

courſe ; but the inſurance ſhall fully hold good, if the voyage be only 

ſhortened. —Ordn. of France.—Guidon, c. 9. art. 12. | 


6. SEveRAL ordinances agree in declaring that when the voyage is ſhortened 
the riſque ends, and the premium is gained: it is the inſured's own act. 


7. SEE Accident, Africa, Alteration of Policy Voyage or Riſque, Average, 
Barratry, Bottomry, Commencement of Voyage or Riſque, Commodity, Convoy, 
Copenhagen, Damage, Departure, Detention, Deviation, Dock, Double- 
Inſurance, End of Voyage or Riſque, Fire, Fraud, Freight, Goods, Inſufficiency, 
Intelligence, Law of Nations, Letter of Marque, Lighter, Neglect, Piracy, 
Policy, Premium, Prior-Inſurance, Privateer, Profit, Repair, Reſpondentia, 
Return, Robbery, Seaſon, Sea-worthy, Ship, Ship. or Ships, Spain, Theft, 
Time, Touching, Treaty, Unloading, Valuation, Vera Cruz, Voyage, War. 


. * 


WI. RE goods are redeemed from a Pirate, contribution muſt be 

paid by all, becauſe the redemption is made for the ſafety of all; 
but if the . be once maſter of the whole, and yet take only Toe 
particular goods, whether from the ſhip or merchant, and not as a fatis- 
faction for ſparing the reſt; in this caſe, becauſe the remainder is not 
aſſured thereby, but freely ſpared, no contribution ſhall be made for goods 
ſpoiled by wet, or other nes, b. 2. c. 0 7. 13 1 ie 109. 
2 Valin s Comm. 151, 164, 16868. al 


Sur Barratry, Qoantribution, Sibuctlmhing] M PE brulu. 
_ Piracy & if n VOOR Twas 3; 2500 : | 
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1. Form of a holicy at Rouen. 


N the name of God, amen. We the underwritten merchants of this city of Rouen, 
acknowledge and confeſs to have taken, at our riſques, perils, and chance, from you 
Meſheurs alſo merchants of the ſaid city of Rouen, who agree 
to this, for the ſums which each of us ſhall have hereunder ſigned, all the loſſes and 
damages which may happen, during the courſe of the voyage hereafter noted, on the 
effects hereunder particulariſed ; whether by ſtorms, wreck, ſtranding, boarding, changing 
the courſe, the voyage, or the ſhip; jettiſon, fire, prize, plunder, ſeizure, declaration of 
war, barratry of the maſter, and generally all other chances of the ſea; putting ourſelves 
in your place, to indemnify you; you the aſſured paying us ready money the premium 
or profit of the riſques of the ſaid aſſurance, as the fame ſhall be hereafter agreed to and 
concluded: each of us in particular promiſing, that if there happen any loſs or average 
on the effects, either ſhip or goods, inſured by us, which God forbid, we will pay to you 
the aſſured, the ſums which ſhall appear to be due, as ſoon as the loſs or average ſhall be 
inſpected into and adjuſted, upon condition that if any conteſt ariſe for the execution 
of the preſent policy, it's circumſtances and dependencies, it ſhall. be ſettled by two 
merchants of the place, who ſhall be thereunto appointed, viz. one by the ſaid aſſured, 
and one by us the aſſurers; engaging ourſelves to ſtand to their opinion: and if they 
ſhould diſagree, they ſhall take a third merchant alſo of the place, not ſuſpetted by the 
parties, by whoſe ſentiment you the aſſured, and we the aſſurers, engage to abide, or the 


diſſenter to be bound in the penalty of twenty-four livres, to be divided; v:z. half to the 


accepter, and the other half to the poor of the Hotel-Dieu, and Invalids, before any 
proviſion or recovery of money; all according to the ſea laws of 1681, title vi. of 
aſſurances, which we the ſaid aſſurers and aſſured promiſe to follow and execute; which 


riſques we have taken of you Meſſieurs for account of whom 
it may concern, on effects loaden, or to be loaded, in the bay of Cadiz, in the French 
ſhip from St. Malo, called the , Capt. „which is equipping in the bay 


of Cadiz, for the South-Sea, with licenſe of the court of Spain, calling at Montivedeo, 
where ſhe is to land ammunitions, which ſhe takes in at Cadiz for his catholic majeſty, 
as the governor ſhall direct her courſe for the South-Sea; the riſque to commence from 
the day and hour that the ſaid effects ſhall have been loaden 1n the ſaid ſhip, until their 
arrival at their deſigned port, and that they be landed there either directly out of the 
ſhip, or out of the lighters neceſſary to carry them aſhore : as alſo on the returns for the 
faid effects, either in money or goods, from the day and hour that the ſaid effects ſhall 
have been put on board the lighters at the Indies, and ſhipt in the ſaid ſhip the 

until her return to Cadiz, or any other port of Spain, Portugal, or France, where the 
laid riſques ſhall end, after the ſaid returns, either money or goods, ſhall be landed. And 
the ſaid captain ſhall have liberty, in going out, or coming home, to touch at one or 
ſeveral ports of the Spaniſh, French, or Portugueſe colonies, to get intelligence; and it 
is further allowed to load the ſaid. goods, and make up the invoices thereof, as ſhall be 
thought proper at Cadiz, obliging ourſelves to declare to you the nature of the ſaid effects, 
their marks and numbers, if any, within two months from the date hereof. With 
permiſſion alſo to you the aſſured to get their entire value inſured for the ſum of twelve 
thouſand livres Tournois, at forty per cent. premium, received from you the aſſured in 
your note of this date, * in a year, the value for the premium of the ſaid aſſurance, 
6A under 
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478 ROYAL-EXCHANGE-ASSURANCE-COMPANY. 


under the obligation of us the ſaid aſſurers, to pay and reimburſe in ready money, either 
in gold or filver coin, and not otherwiſe, the loſs or averages, which God forbid! of 
which reimburſement your ſaid note ſhall be in part, in caſe the ſaid reimburſement take 
place, which God forbid ! before it becomes due; and that the value of each hard dollar 
of the Indies ſhall be eſteemed for nine ryals plate in Spain, although the freight and 
indulto might amount to more or leſs; having agreed betwixt us, that in caſe of a loſs 
in the out-voyage, we the ſaid affurers will return to you the ſaid aſſured, beſides the 
capital inſured, one-third part of the premium received, in conſideration of the riſques 
that ſhould then not have been run for the return, becauſe, in caſe of plunder or 
average, we ſhall only be obliged to pay the overplus of four per cent. for each of the 
ſums the preſent policy ſhall conſiſt of; having further agreed that you the ſaid aſſured 
ſhall be at liberty to reduce this preſent aſſurance to the riſques of the out-voyage only, 


at 25 per cent. premium, if you declare us your choice within two months from the 
date hereof. Rouen the of 


2. Srx Chamber of Aſſurance, Policy, Premium, Relading, Return. 


ROYAL-EXCHANGE ASSURANCE- COMPANY. 


1. n corporation having been eſtabliſhed for the ſame purpoſes, and 
by the ſame charter as the London-Aſſurance-Companp, it is ſuffi- 

cient to refer the reader, for information concerning it, to the titles 

mentioned at the foot hereof; and particularly to title, Company, 


2. Tux propoſals by the corporation of the Royal-Exchange-Aſſurance, 
for aſſuring houſes and other buildings, goods, wares, and merchandiſes 


from loſs or damage by fire; and for aſſuring lives, are very nearly the 
ſame as the propoſals by the London-Afſurance-Company.——This corpo- 
ration will, in caſes. of fire, allow all reaſonable charges attending the 


removal of goods, and pay the ſufferer's lols, whether the goods are 
deſtroyed, loſt, or damaged by ſuch removal. 


3. TasLt of annual premiums to be paid for fire aſſurances. 


No. 1. Common Aſſurances. 


100]. 1,000]. at 2s. Ro | 
Any ſum above 4 1,000l. & not exceeding 2,000l. ? at 28. 6d. C Per cent. per annum. 
r 2, 000l. 3, o00l. Fare et | 


No. 2. Hazardous Aſſurances. 


| 100l. | | C1,000l. at 38. 5 
Any ſum above 3 1, oool. ę not exceedingy 2, oool. at 48. > per cent. per annum. 
2, 000l. ) 3,000l. at 38.) 


No. 3. Doubly Hazardous Aſſurances. 
100]. | (1,0008. at 56. 8 
Any ſum above 3 1, oool. > not exceeding & 2,000l. at 78. 6d. > per cent. per annum. 


2,000l, 3,000l. 


N. B. Any 


Nene 479 
N. B. Any larger ſums, and ſome of the goods excepted in the preamble, may be 
aſſured by ſpecial agreement. — Attendance is daily given at their office on the Royal- 


Exchange, London; and at their office in Conduit- Street, near Hanover- Square, Weſt— 
minſter; Saturdays in the afternoon excepted. 


4. SEE Bottomry, Company, Fire, Lives, London-Aſſurance- Company, U/age. 
KV NING FOUVL 


1. 1 E learned preſident, Van Bynkerſhoek, in his Queſtzones Juris 
pruwatt, lib. 4. employs ſeveral entire chapters in diſcuſſing at large, 
in what manner, and in what proportion contribution ought to be made for 
damages happening to ſhips and goods by running foul of each other, in 
various ſituations, under various circumſtances, and through various caules, 
whether by accident, negligence, or deſign; and how thoſe damages 
ought to be adjuſted and made good amongſt the reſpective proprietors, &c, 
but, as he 1s very prolix and minute on thoſe maiters, and as in the caſes 
and the arguments which he adduces, general principles and cuſtoms are 
frequently blended with the expreſs laws of particular countries, I refer the 
curious and learned reader to cap. 18, & /eq. of the abovementioned book; 


from which, however, I tranſlate as follows, being worthy of particular 
notice. 


2. Tur laws of Wiſbuy ſpeak ſimply, in general, of the /hiþs but it is 
manifeſt that their meaning extends no leſs to the cargoes, and that in all 
cales ſhips are to be underſtood. with all appurtenances, that 1s to ſay, that 
whatever is ſaid of the damage done to ſhips is to include the cargoes on board 
of them.—The laws of Charles the V. of Philip II. and the Friſian laws, 
ſpeak ſimply, in general, as the Roman law does, of the damage incurred ; 
which 1s equally as applicable to the cargo as to the ſhips; and who can 
believe that what has been enacted therein, concerning the communication 
of damage, when a ſhip is run down without any one being in fault, is not 
alſo to be underſtood of every kind of damage which aroſe from ſuch accident, 
and conſequently not of the damage done to the cargo, but of that only done 
to the ſhip? Surely no right reaſoning will ſuffer ſuch an interpretation: 
whatever therefore has been any where enacted concerning the damage done 
to ſhipping, is by force of the ſame law to be clearly underſtood of the cargo : 
ſome however have denied the communication of the damage done to the 
cargo (whoſe opinion has been exploded by others) but rather by light than 
weighty arguments; but as no one doubts of the laws in being among us, 
there is little occaſion for a diſcuſſion whether their authority proceetls from 
e or from cuſtom. —Bynker/h. Queſt. Jur. priv. lib. 4. c. 18. 


2. A cask was decided by the ſupreme court of Holland and Zealand, of 
which I was then a member, concerning caſual damage ;—a ſhip came from 


Hamburgh 
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Hamburgh to the Texel, and ſailed from thence with ſeveral others under con- 
voy of a Dutch admiral; after the fleet had been ſome time under ſail, the 
admiral made a ſignal for tacking about, but a ſhip belonging to the Eaſt- 
India company which accompanied the fleet, and could not readily tack, on 
account of it's heavy lading or the roughneſs of the ſea, ſtruck againſt the 
Hamburgh ſhip lo violently as to in it: the proprietors of this veſſel went 
to law with the directors of the Eaſt-India company, for the recovery of half 
the damages, as done through accident, and without any one's being in 
fault, according to the maritime laws I have mentioned : but the Eaſt-India 
company inſiſted there had been fault, and charged it on the Hamburgh 
veſſel; becauſe the India ſhip's company had called out to the Hamburgher 
to put about again, for that they could not: the Hamburgher made anſwer, 
that their ſhip's company had not heard this notice, and held on their courſe 
according to the Dutch admiral's ſignal ; that it was the duty of the India 
ſhip to have done the ſame, and that the Hamburghers could not know that 
the India ſhip would not obey the helm, and were every moment expetting 
ſhe would alter her courſe; and if ſhe could not alter it, that ſhe would 
conſult her ſafety and their own by another method which they directed her 
to follow :—thus, as it uſually happens, they caſt the fault on each other : 
it was however ſufficiently evident that the damage happened by mere accident, 
and without any fault that could be clearly aſcertained, and for that reaſon 
ought to be borne in common.—As to what the India company alleged, 
that the Hamburghers left their ſhip too precipitately, in order to ſave their 
lives, which were not yet in danger, it was equally frivolous with what they 
further added, that, with reſpe& to the Hamburghers, they could not be 
judged by the laws of Charles V. or Philip IL for, to ſay nothing of the fleet 
ſailing under Dutch convoy, the ſame that is ordained by thoſe laws is alſo 
ordained by ſeveral of thoſe of Wiſbuy : and theſe are received at Hamburgh 
as well as here, unleſs in particular caſes. It was juſtly, therefore, the judges 
of Amſterdam condemned the directors of the India company, according to 
the petition of the Hamburghers; the court of Holland did the ſame ; as 
did afterwards our ſenate.—16:d. 


* * "Ui - 


— 
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4. Ir will be more to the purpoſe to conſider of the damage done 
rectprocally ; for it almoſt always happens that a ſhip, in running down or 
ſtriking againſt another, receives as well as it does damage. An the ſentence 
by which the ſupreme court condemned a ſhip, that had run, down another, 
to pay half the damage done, it was added, that it ſhould ſubſtra& half the 
damages it received itſelf in the accident: but this does not hold always and 
every where; for a clear diſtinction muſt be made whether the all: fron was 
rectprocal ; for then the ſubſtraction is to be admitted, if otherwiſe, it 1s 
not :—for inſtance, my ſhip ſailing overſets your's failing againſt her, and 
alſo receives damage herſelf: I am in this caſe to ſhare half your damages, 
and you half of mine; but, on the contrary, if my ſhip overſets your's Hing 
at anchor, or faſtened by a rope, and ſhould alſo ſuffer damage, I then muſt | 
repair one kaif of the damage done to you; but not you the half of _ 

oaths: ben 1 


and this is founded on manifeſt reaſon, for if IJ overſet your ſhip /azling againſt 


mine, I cauſed damaged to you and you to me: now he who cauſes damage 
is, by the laws of Wiſbuy, Charles, Philip, and the Friſians, to bear the one half 
of it; and in this caſe we both occaſioned it : but it is otherwiſe if I ſhould 
overſet a ſhip that is lying till, for there I did myſelf the damage that I 
received: if my ox kills your ox that aſſails him, no action follows againſt 
me; for ſhould you think me anſwerable, you are no leſs miſtaken than if 
your ox had run againſt a ſtone of mine, or fallen into a ditch which I had 


a right to make, you ſhould allege againſt me the hardneſs of my ſtone, 
and that it would not give way to your ox; 


or that the water belonging to 
me, 


into which he threw himſelf, had ſuffocated him; for as hardneſs is 


natural to ſtone, and drowning to water, ſo it is natural to an ox.to ſtrike 
with his horns when attacked. —16:d. c. 21. 


5. Mosr modern marine laws ordain, that when two ſhips no ways 
wilfully, but accidentally, run foul of each other, they ſhall equally bear 
the loſs, or damage which enſues ; but if the moiety of the damage done to 
one of them {ſhould exceed the value of what the other can make good, no 
claim ſhall extend further than the produce of the whole : ſo that the owners, 
by giving up what was theirs, are freed from any further demands.—The 
cuſtom of equally dividing the damage happening by ſuch accidents on each 
ſhip, was not heretofore general ; for, in ſome parts, an eſtimation of both 


ſhips and cargoes was made, and each bore of the damage 1 in proportion to 
their value. 


Suppoſe the ſhip that ſinks by running foul of the other, to be worth 


Rlrs. 10,000 
And the other to be valued at 


— — - 2,000 


Rlrs. 12,000 + 


We think the loſs will be equally ſuſtained, if the owners of the ſhip and cargo ſaved, 
valued at Rlrs. 2,000, pay to thoſe of the ſhip and cargo loſt, worth Rlrs. 10,000, the 
ſum of RIrs: 1,6665, for as Rlrs. 12,000, the whole valuation, is to RIrs. 10,000 loſt, 
ſo is Rlrs. 2,000 to Rlrs. 1, 666 5, as above.—Or, if the ſhip ſunk was in value RIrs. 2,000, 
and the ſhip preſerved 16,000, then the owners of the ſhip and cargs, worth Rlrs. 10 ooo, 
ſhould pay to thoſe of the ſhip and cargo of ers. 2,000 ſunk, Rlrs. 1, 666 3. 


Or, if che repairs of one of the r damage ſhould cot Rlrs. 500 


—— 


In which general doctrines, as allo; in the manner- bee to reckon the value, 
we differ from the opinion of the much eſteemed Verwer, of Amſterdam, 
who ſays, page 121, that © the ſhip is to be rated according to her worth at 


che time of receiving the damage, excluſive of proviſions and freight; and 


thy 6 B the 


And the other - — 3 5 bo 2 fm - - 1,000. 
RIrs. 1,500 
We think it is a juſt equality to make the ſhip and cargo worth RIrs. 10,000 bear to the 
amount of „ OED LO TON SS HOT. 9H ET rs 1,250 
And the ſhip and cargo, worth Rirs. 2,000 - 4 OO 250 
TROY Rirs. 1,500 
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the cargo to be rated at its firſt coſt, with all charges till on board:” nor 
does he make any diſtinction whether the accident happened when the veſſel 
had performed half of her voyage, or more.—We efleem it juſter, not 
only that a diſtinction ſhould be made in the circumſtances wherein the 
misfortune happened; whether between the ſhips outward, or homeward- 
bound; in a port, or at ſea; but likewiſe that regard ſhould be had to the 
place where the ſufferers come to make a demand Eee cach other for 
damages. To illuſtrate this aſſertion ; 


Let us ſuppoſe a ſhip from Leghorn, failing up the Elbe for Hamburg, runs foul of a 
velle] coming down, bound to Cadiz; the damage done to her obliges her to return to 
Hamburgh, in order to be repaired; and for theſe repairs a demand on the Leghorn ſhip 
is made at Hamburgh :—in. this caſe the contribution ſhould undoubtedly be calculated on 
what the Leghorn ſhip and cargo would yield neat there, and not on the coſt in Italy; 
but the Cadiz ſhip cannot contribute for more than the coſt of the goods at Hamburgh, 
with all charges on board. Let us further examine how this damage ought to be 
divided between the concerned in each ſhip, in particular :—we will ſuppoſe that the ſhip 
bound for Cadiz had ſunk; her value with what the cargo coſt at Hamburgh only, 
amounted to RIrs. 2,000; and the Leghorn ſhip with the neat import of her cargo 
RIrs. 10,000 :—we therefore maintain that the 1,666 4 Rix-dollars which the Leghorn 
ſhip muſt pay for contribution, ought to be diſtributed among the concerned in the 
10,000 Riæ- dollars in the following manner, vz. | 
. The ib, for her value in the condition ſhe arrived, or for what ſhe would have 
fold for at Hamburgh, which we will pos to be WAND Be Sl - Rirs. 2.500 
2. For her neat freight * . - — te - - 500 


3. The ſailors for their wages (as they 4 not to be freed where they 
have done nothing to deſerve an exemption). ; we will ſuppoſe to be - 500 
4. The value which the cargo would render neat at Hamburgh - - 6,500 


That is 163 per cent. or 1,666 5, on Rlrs. 10,000 


And the concerned in. the ſhip ſunk N to divide ſaid RIrs. 1 6667 among them, 

in the ſubſequent proportions, iz. 0 

„be lip ſhould receive in proportion to * value wh ſhe ſailed; Including the 

Neri and money advanced to the ſailors, which we vill ſuppoſe to be te 1,000 
2. The cargo, conſiſting only in coals, which amounted with all charges « on” 

board, to - Oo Wy OM . f ̃² DYE es 


| Birs. 2, 0 


It is upon theſe two articles alone the 0 Rlrs. 1 6663 ſhould be divided (making 


833 per cent.) becauſe no freight, or ſeamens wages were due, as the ſhip was juſt going 
coun the river, on her outward-bound at —1 Mag 3 


6. Ir a ſhip under fail do run upon other ip e at t cc, EY ſink the 
ſame, or commit other damage, the party offending fhall pay for all, and 
the Ihip ſhall alſo be liable thereunto, according to indifferent judgment. 
If by ſtorm a ſhip break looſe and run upon another, and damage the 
Pts the loſs to be en as 3 en, of the Hanſe-Towns. 2» 


— ſ - 
? 
* 


5. 3 two Gigs fail within. or without the land, and it thould 


441 
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ſail otherwiſe, or to give way, and by that means the one ſhould fink the other 
or otherwiſe damage it, then ſuch damage ſhall be half for each of them, 
whether it happened by day or by night, in ſtormy or calm weather, or 
otherwiſe : but if it be done on purpoſe, or through the fault of one of 
them, then that ſhall bear the damages alone.——l it happened, when feveral 
{hips lay at anchor within or without land, that any of them fhould break 
looſe, and drive, without any fault of the maſter, and that one did damage 
to another, then he that did ſuch damage ſhall be obliged to pay to the other, 
which received the ſame, the half of ſuch damage, according to the valuation 
of perſons underſtanding the ſame: 
any damage thereby, it mult bear the ſame itſelf. It any ſhip coming out 
or going into the land, whether under full ſail, or preparing to ſail, ſhould 
run foul of another, and damage the ſame, then he that was under fail ſhall 
pay half the damage to the ſhip which ſuffered and was damaged, provided 
he clears himſelf with the ſhip's company upon oath, that it did not happen 
by his fault; unleſs he that was damaged can make the contrary appear, and 
that he himſelf is likewiſe without any blame : 

ſail, as aforeſaid, ſhall pay the whole damage. All ſhips, when they come 
to an anchor, ſhall have a buoy to the ſame; and if for want thereof any 
damage ſhould: happen, then he - whoſe neglect it was, ſhall make good 
the whole damage: but in caſe ſuch buoy ſhould be drove away after letting 
go the anchor, without the fault of the maſter, and that he could no ways 
prevent it, tnen he ſhall be liable to half the damage only. When two 
{hips he along ide one of another, and one of them is aground, or can 
otherwiſe not give way, and the other lies ſo cloſe to him, that it might prove 
hazardous, then he whole ſhip is aground, and cannot give way, may deſire 
the other, who can go further off, and make room, to weigh his anchor to 
prevent any miſchief; which, if he refuſes to do, he may then do it himſelf; 
and the other, if he forbids or hinders him from ſo doing, and any damage 

enſues d it, ſhall be ery to 00 the whole: =Orain. of Antrw, 


8. W HEN two 5 thing; kong both Ga fail, run out: one of another, without 
being able to keep clear, and by that means one or the other is ſunk to the 
bottom, or one or both of the ſhips: and cargoes are damaged, ſuch damage is 
to be equally borne by the two ſhips-and: cargoes, each the one half, without 

diſtinction whether it was in ſtormy or fine weather, by day or by night, and to 
be reckoned as is cuſtomary. in general averages, for which the ſhips: and goods 
are to be liable; but the owners and maſters not to be anſwerable any further. 
If che accident, either on one ſide or the other, happened by deſign, 

or any remarkable fault, he that is guilty thereof ſhall bear the whole loſs. 
Provided always that the owners ſhall be no further anſwerable for the 
laults ol their maſters, than their ſhip's part. When a ſhip lying faſt at 
anchgr. drives. without the fault of the maſter, and by that means another ſhip 
lying at her moorings recewes any damage, the damage which the ſhip lying 
faſt ſuffers, ſhall; be borne ha by the other ſhip that was driving; but the 


hip lying faſt ſhall not be liable to any part of the _ of the driving 
trig 


ſhip, 


and if the vellel ſo driving received 


in which cale, the ſhip under 
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ſhip, even if it was occaſioned by keeping her clear——The ſame ſhall 
be alſo obſerved, notwithſtanding that the maſter of the ſhip lying faſt would 
not let go his cables, when he was called to by the maſter of the driving 
veſſel; if by ſo doing, he would have put his ſhip in any hazard, in caſe 
of ſtorm, or otherwiſe. —A {hip under /azl, running foul of another that 
lies faſt at her moorings, without the fault of the maſter, and damages the 
ſame, the ſailing ſhip ſhall be obliged to bear half the damage which the ſaid 
ſhip and cargo that was faſt may have ſuffered :—the maſter of the ſailing 
veſſel ſhall however be obliged, at the requeſt of the ſufferer, to make his 
innocence appear, by his own' and his ſhip's company's oaths, he ſhall 
otherwiſe be anſwerable for the whole damage :—he that received the damage 
{hall likewiſe be admitted to prove the guilt of the ſailing ſhip, before the 
oath 1s adminiſtered, either at the plaintiff's defire, or upon the judge's decree, 
when the parties have been heard: —if he that received the damage could 
have avoided it, he ſhall bear his own loſs, as it happened by his own, or his 
own maſter's fault, without having any demand for the ſame upon the failing 
vellel. When two ſhips lie ſo cloſe together that danger is to be appre- 
hended from it, and that the one lies dry, or can otherwiſe not give way, 
then the maſter of the veſſel that cannot be moved, may deſire the maſter of 
the other ſhip to weigh his anchor, and make room: —and in caſe, on this 
requeſt, and the complying with it, any damage happens to the ſhip or cargo 
that gives way, a reaſonable ſatisfaction ſhall be made for the ſame :—if the 
maſter of the ſhip that could give way refuſes to do it, when required by 
the maſter of the ſhip that lies on dry ground, or hinders him in the doing 
of it, he ſhall be liable to make amends for the damage that may enſue from 
it. In all theſe caſes, and in the calculation of the damages, ſhall be 
conſidered the repairs, the ſpoiling, and the periſhing; but no regard is to 
be had to any valuation after it happened,—0rdzn. of Rott. 


9. Tux owners and proprietors of the ib, and goods on board, which 
was ſunk or damaged by being run foul of, ſhall pro/ecute their right againſt 
the owners and frerghters of the other ſhip, that did the damage, for the 
benefit of the aſſurers, if they require it, but at their own proper riſque and 
charge, as far as the value of ſuch ſhip and the cargo it had on board amount 
to; and every thing, that they may recover, either by deciſion and verdi& of 
the law, or by arbitration, with conſent of the affurers, ſhall be made good 
again, after deducting the charges, to the ſaid aſſurers in general, in pro- 
portion to a repartition to be made according to the ſums they have underwrote, 
and paid their ſhares of the loſs accordingly.—Ordin. of Hamb. 


10. Ir two ſhips under ſail run foul of, or ſtrike againſt each other, 
without any poſſibility on either fide of preventing it, whether it be by day or 
night, in a ſtorm or eaſy weather, in the open ſea, or in a road or harbour, 
ſo that one or the other ſplits or ſinks, or that one or both, together with their 
cargo, receive damage either by jettiſon of the goods, or in any other 
manner, ſuch damages ſhall be jointly eſtrmated and charged to both ſhrpþs 

| 129 8 and 
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and their /ading, as is uſual in general averages, ſo that each of the two 
{hall bear the half of the loſs, according to the value of the lading and 
freightage of both ſhips. A ſhip under ſail, without any fault of the 
mailer, running foul of another Hing at anchor, or made faſt to the ſhore 
with ropes, and any damage done hereby, 1t ſhall make good a half of ſuch 
damages; but any damages which the {hip under ſail may receive ſhall be 
borne by itſelf. In caſe the damaged {hip could have avoided it, and did 
not, it's damages fall upon itſelf. When two or more {hips are lying at 
anchor, and another, in what manner ſoever it may happen, is in danger of 
coming too near, the maſter who lies foremoſt ſhall, if he can, make way, 
and be obliged at the other's call to weigh anchor and remove; in failure 
whereof, he {hall be anſwerable for whatever damages may enſue; eſpecially 
it happening in a Harbour where the water may ebb away and the ſhip be 
aground :—in caſe he who in this manner endeavours at the other's call to 
make way, ſhall receive any damage in ſhip or goods, he ſhall be indemnified 
by the other according to arbitration : but if in making way he ſhall happen 
to do any damage to the other ſhip or goods, he ſhall not be anſwerable tor 
it. If a maſter coming under ſail will not keep out of the way when it is 
in his power, and he 1s called to from the other at anchor, or hinders the 
other from making way; all the damages which he has thus occaſioned, he 
mall make good. If one of the ſhips at anchor happens to break Looſe 
and drives upon another likewiſe made faſt, ſo as to damage it; it ſhall make 
good one half of ſuch damages; but whatever damages may happen to the 
{hip thus broke looſe, they all fall only upon itſelf. It the maſter whoſe 
ſhip is driving call upon him who is at anchor to ſlip his cable, but the 
latter on account of bad weather or ſome other cauſe cannot do it without 
endangering his ſhip, the driving {hip ſhall pay half the damages done to 
the other ſhip. Two ſhips breaking looſe and driving againſt each other, 
each ſhall bear half the damages. In all theſe and the like caſes the 
owners, freighters, or maſters, ſhall not be bound to pay or make good 
beyond the amount of the value of the ſhip and cargo belcngeng to them ; 
every one paying according to his ſhare therein, and not more.—— Misfor- 
tunes and damages happening in the manner foregoing to a ſhip and goods 
inſured, the owners are, at the deſire and on the account of the inſurer, to 
proſecute, -as makes beſt for his advantage, his claim of redreſs on the 
owners and freighters of the ſhip which occaſioned the damages, to the 
amount of the value of the ſhip and cargo; and what has been thus 
recovered, whether by a proceſs and juridical verdict, or an arbitration to 
which the inſurer had conſented, goes, after deducting of charges, to the 
inſurer of what is ſpecified in the policy.—Ordm. of Stockh. 


1 Tan dernden which happens or is occaſioned to a ſhip at ſea, at 
anchor, in a road, or in a harbour, by any other ſhip, or ſhip's anchor, 
whether it be to the hull, the apparel, or the goods on board, or likewiſe 
by the anchors or cables running from it, if the ſhip comes to drive after 
as found bottom; in which caſe, they who do and receive ſuch damages 
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ſhall indemnify each other: but if a ſhip, in open ſea, be by day or night 
run down and loſt, ſo that it is not known who did it, or the inſured can get 
no information of it, this like other damages ſhall be paid by the inſurers, who 
again may ſeek redreſs from them who did the damage.—Ordzn. of Copenh. 


12. Ir ſhips run foul of one another, either on the voyage, in a road, or 
in port, the damage ſhall be paid equally by both. If, however, the 
running foul ſhall be by the fault of one of the maſters, the damage ſhall be 
made good by him who was the cauſe of it.—Ordzn. of France. 


13. RINMMARES. Damages which happen by means of ſhips running foul 
ought to be demanded and ſettled as ſoon as poſſible; in order that ſuch 
damages may not be blended with averages which happen otherwile, to che 
prejudice of any of the perſons concerned: for this reaſon, the Ordin. of 
France, hv. i. tit. 12. art. 8. preſcribes that “every demand by reaſon of 
running foul ſhall be made within twenty-four hours after the damage 
received, if the accident happens in a port, harbour, or other place where 
the maſter can at&t.”——The equity of indemnilying, or contributing to the 
damages done by running foul, holds good equally with regard to the King's 
ſheihs as thole of private perſons. With reſpett to the maſters of the ſhips, 
it is very common for each to charge the other with being the cauſe of the 
damage : and it 1s often difficult to judge on which fide the fault lies, ſo as 
to fix the reparation of it on one party only; and therefore the damage 
ſuſtained on both ſides is uſually ſettled by way of general average. The 
averages which ariſe from ſhips running foul, are often liable to much 
embarraſſment, in reſpect to the adjuſting them with ſatisfaction to all the 
parties intereſted therein: nor are the rules hitherto preſcribed on theſe 
occaſions, either by the laws, or writers, of any country, ſufficiently clear 
and explanatory: thoſe which I have here ſelected from foreign ordinances and 
authorities, are drawn from the Roman, Oleron, Wiſbuy, and Hanſeatic laws: 
hut as there is ſome difference in thoſe rules, which, therefore, are liable 
to, and in fact do often occaſion a diverſity of interpretation and judgment 
in the application of them; and as the caſes and circumſtances of ſhips 
running foul are ſo various, that it is indeed hardly poſſible in form ſuch 
preciſe and fixed rules as might be ſuitable in all of them; the moſt 
proper mode of deciding thoſe matters is, by the arbitration of {ſkilful and 
judicious perſons, | | 


14. SEE Average, Contribution, Cutting, Damage, General-Average. 
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SAILING ORDERS. 
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1. A DMIRALTY and ſailing orders, and other charges when a ſhip 


ſails in company with a fleet, are not chargeable to average,— 


Ordin. of Copenh, | 
2. SEE Prelim. Diſc. 50. Convoy, Petty-Average. 
FATE DTS WAS E:& 
SEE Prelim. Diſc. 51. Mages. 
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Sex Accident, Anchor, Damage, General-Average, Repair, Ship, Stranded 


& Stranding, Wear & Tear. 
8 E Bo 


1. ASE.—Several men lade aboard ſalt without diſtinction, not putting 
it in ſacks, and the like; the ſhip arrives, the maſter delivers to the 


principals according to their bills of lading, as they come out one by one; 


it falls out that ſome of the ſalt is waſhed or loſt by reaſon of the dampneſs 
of the {hip, and that the laſt two men cannot receive their proportion :— 
there are, in this caſe, three things to be conſidered; viz.—1. whether the 
maſter is bound to deliver the exact quantity? — 2. whether thoſe who have 
received this loſs can charge the aflurers ?—g. whether the aſſurers can bring 


in the firſt men for a contribution, they having their ſalt delivered to them 


completely ?—Certainly the maſter is not bound to deliver the exact 
quantity, nor is he obliged to redehver the very ſpecific ſalt, but only as 
men are to receive and pay money or corn in a bag or ſack, and out of them; 
bur if the fault was in not pumping, keeping dry his deck, or the like, there 
e contra : though perhaps there may be a ſpecial agreement; beſides, this 
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is a peril of the fea, which the maſter could not prevent, and of neceſſity he 
mult deliver to one firſt before another :—as to the ſecond, it is no queſtion 
but that the aſſurers ſhall anſwer; but whether they ſhall bring in the firſt 
men ſor contribution, may be ſome doubt: it has been conceived by ſome 
that they ought not, for they delivered their ſalt to the maſter tanguam in 
creditum, and were not to expect the redelivery of the ſame ſpecihc falt ; 
beſides the maſter muſt of neceſſity deliver to one man before another: but 
by others it has been conceived they ought to contribute pro ratone ; for 
as of goods, ſome muſt neceſlarily be ſtowed in the hold (and ſuch goods 
ſeldom eſcape the peril of the ſea) ſo the reſt muſt of neceſſity contribute 
to that misfortune, and therefore make no diſtinction. —Molloy, .b. 2. c. 7. 


J. 15. Hob. 88.—Laſtlow & Tomlinſon's Caſe. 


2, RTMARK.— The above-mentioned caſe was before the introduction 
of the N. B. at the foot of our policies, whereby * ſalt, &c. are free of 
average, unleſs general or the ſhip be ſtranded.” n inſurances on ſalt, 
regard ſhould be had whether the exciſe duties of gs. 4d. per buſhel be 
included in the invoice amount ; becauſe there 1s a drawback of the ſame, 
on due exportation :—in caſe of Joſs or ſtranding, there ought allo to be an 
allowance for waſte ; this, by the Stat. 5 Ann. c. 29. 1. 14. 18 deemed to be 
four buſhels for every forty buſhels of white falt, and two buſhels for every 
torty buſhels of rock alt. | 


=» SEE Average, Colony, Commodity, Corn, Free of Average, Goods, Peaſe, 
*eryſhab le. Commodities, Stranded & Stranding. 
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15 8* LVAGE is an allowance made for ſaving of a ſhip or goods, or both, 
from the dangers of the ſeas, pirates, or enemies ; and 1s provided for, 
and regulated by the under-mentioned ſtatutes :—it alſo means the effects ſaved. 


2. By Stat. 12 Ann. ſt. 2. c. 18. f. 1.—The ſheriffs, juſtices of peace of 
every county, and all mayors, bailiffs, and other head officers of corporations, 
and port towns near the ſea, and all conſtables, headboroughs, and officers 
of the cuſtoms, ſhall, upon application made to them, on behalf of any 
commander of a ſhip, being in danger of being ſtranded, command the 
conſtables of the ports neareſt the coaſt where ſuch ſhip ſhall be in danger, 
to ſummon as many men as ſhall be thought neceſſary, to the aſſiſtance of 
ſuch ſhip; and if there ſhall be any ſhip belonging to her majeſty or her 
ſubjects, riding near the place, the officers of the cuſtoms, and conſtables, 
are required to demand of the ſuperior officers of ſuch ſhip, aſſiſtance by 
their boats, and ſuch hands as they can conveniently ſpare; and, in cafe 
ſuch ſuperior officer of ſuch ſhip neglect to give ſuch aſſiſtance, he ſhall forfeit 
100]. to be recovered by the ſuperior officer of the ſhip in diſtreſs, with coſts, 
| in 
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in any of her majeſty's courts of record. S. 2. The collectors of the 
cuſtoms, and the commanding officer of any ſhips, and all others who ſhall 
act in the preſerving of any ſuch ſhip in diſtreſs, or their cargoes, ſhall, 
within thirty days, be paid a reaſonable reward, by the commander or owners 
of the ſhip in diſtreſs, or by the merchant, whoſe ſhip or goods ſhall be 
ſaved; and in default thereof, the ſhip or goods ſhall remain in the cuſtody 
of ſuch officer of the cuſtoms, until all charges be paid, and until the ſaid 
officer of the cuſtoms, and the maſter or other officer of the ſſp, and all others 
fo employed ſhall be reaſonably gratiſied, or ſecurity given for that purpoſe, 
to the ſatisfaction of the parties; and in caſe, after ſuch ſalvage, the com- 
mander, mariners, or owner of ſuch {hip ſo ſaved, or merchant whoſe goods 
ſhall be ſaved, ſhall diſagree with the officer of the cuſtoms, touching the 
montes deſerved by any of the perſons employed, it ſhall be lawful for the 
commander of the {hip ſo ſaved, or the owner of the goods, or the merchant 
intereſted, and alſo for the officer of the cuſtoms, to nominate three of the 
neighbouring juſtices of peace, who ſhall adjuſt the quantum of the gratuities, 
to be paid to the ſeveral perſons, and ſuch adjuſtments ſhall be binding to 
all parties, and ſhall be recoverable in an action at law in any of her 
majeſty's courts of record; and in caſe no perſon {hall appear to make his 
claim to the goods ſaved, the chief officer of the cuſtoms of the neareſt port, 
ſhall apply to three of the neareſt juſtices of peace, who ſhall put him, or 
fome other reſponſible perſon, in poſſeſſion of the goods, ſuch juſtices taking 
an account of the goods, to be ſigned by ſuch officer of the cuſtoms ; and 
if the goods ſhall not be claimed within twelve months, public ſale ſhall be 
made thereof (and if periſhable goods, forthwith to be ſold) and, after charges 
deducted, the reſidue of the monies, with an account of the whole, ſhall be 
tranſmitted to her majeſty's exchequer, for the benefit of the owner, who, 


upon affidavit or other proof of his property, to the ſatis faction of one of the 


barons, ſhall, upon his order, receive the ſame.—8S. g. If any perſons, 
beſides thoſe impowered by the officer of the cuſtoms, and the conſtables, 
ſhall enter, or endeavour to enter on board any ſuch ſhip in diftre/5, without 
the leave of the commander, or of the officer of the cuſtoms, or conſtable ; 
or in caſe any perſon ſhall moleſt them, in the ſaving of the ſhip or goods, 
or {hall deface the marks of any goods, before the ſame be taken down in a 
book by the commander, and the firſt officer of the cuſtoms; ſuch perſon 
ſhall, within twenty days, make double ſatisfattion, at the diſcretion of the 
two next juſtices of peace, or in default thereof, ſhall by ſuch juſtices be ſent 
to the next houſe of correction, where he ſhall be employed in hard labour 
twelve months; and it ſhall be lawful for any commander, or ſuperior officer 
of the ſhip in diſtreſs, or of the officer of the cuſtoms, or conſtable on board 
the ſhip, to repel by force any ſuch perſons as ſhall, without conſent as 
aforeſaid, preſs on board the ſaid ſhip in diſtreſs, and thereby moleſt them in 
the preſervation of the ſhip.— 8. 4. In caſe any goods ſhall be found on 
any perſon, that were ſtolen or carried off from any ſuch ſhip in diſtreſs, he, 
on whom ſuch goods ſhall be found, ſhall, upon demand, deliver the ſame 
to the owner, or to ſuch perſon by ſuch owner authoriſed to receive the 
| 6D fame, 
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ſame, or ſhall be liable to pay treble the value, to be recovered by ſuch 
owner in an action. S. 5. If any perſon ſhall make, or be aſſiſting in the 
making, a hole in any ſhip ſo in diſtreſs, or ſteal any pump, or ſhall be aiding 
in the ſtealing ſuch pump, or ſhall wilfully do any thing tending to the 
immediate loſs of ſuch ſhip, ſuch perſon ſhall be guilty of felony without 
benefit of clergy.—8S. 6. If any action be proſecuted for any thing done 
in purſuance of this act, all perſons ſo ſued may plead the general iſſue; 
and this act ſhall be a public act. S. 7. If any officer of the cuſtoms 
ſhall, by fraud or wilful neglect, abuſe the truſt hereby repoſed in him, and 
ſhall be convicted thereof, ſuch officer ſhall forfeit treble damages to the 
party grieved, &c. and ſhall be incapable of any employment relating to the 
culloms. S. 8. This act ſhall be read four times in the year, in all 
churches and chapels of every ſea-port town, and upon the ſea coaſt, upon 
the ſundays next before Michaelmas-day, Chriſtmas-day, Lady-day, and 
Midſummer-day, in the morning after prayers and before ſermon.——S. g. 
This act ſhall not prejudice her majeſty, or any grantee of the crown, or 
any lord of a manor, or other perſon, in relation to any right to wreck, or 
8 that are flot/am, jet/am, or lagan. 


3. By Stat. 4 Geo. 1. c. 12.— The above att 1 is made perpetual; but ſhall 
not affect the ancient juriſdiction of the admiralty- court of the Cinque Ports, 


but the officers of the ſaid court ſhall put the ſaid act in execution, within 
the juriſdiction of the Cinque Ports. 


4. By Stat. 26 Geo. 2. c. 19. 1 1.—If any perſon plunder, ſteal, take 
away, or deſtroy any goods or effects, from, or belonging to, any ſhip or 
veſlel which ſhall be in diſtreſs, or ſhall be wrecked, loſt, ſtranded, or caſt 
on ſhore, in any part of his majeſty's dominions (whether any leving 
creature be on board or not) or any of the furniture, tackle, apparel, 
proviſions, or part of ſuch veſſel; or ſhall beat, or wound, with intent to 
kill or deſtroy, or ſhall otherwiſe wilfully obſtruct the eſcape of any perſon 
endeavouring to ſave his or her life, from ſuch ſhip or wreek thereof ; 
or, put out any falſe light, with intent to bring any ſhip into danger, ſuch 
perſon fo offending, ſhall be deemed guilty of felony, and being convicted 

thereof, ſhall ſuffer death, as in caſes of felony, without benefit of clergy. 

S. 2. When goods of ſmall value ſhall be caſt on ſhore, and ſtolen 
without circumſtances of cruelty or violence, the offender, on convic- 
tion, to be puniſhed as in caſes of petit-lareeny.—8S. g. It ſhall be 
lawful for any juſtice of peace, upon information on oath, of any part 
of the cargo, or effects of any ſhip, loſt or ſtranded, being unlawfully 
carried away, and concealed, to iſſue his warrant for ſearching any houſe, &c. 
as in other caſes of ſtolen goods: and, if the ſame ſhall be found in ſuch 
houſes, &c. or in poſſeſſion of any perſon not legally authoriſed to keep 
the ſame, and the owner of ſuch houſe, or the es in whoſe cuſtody the 
ſame ſhall be found, ſhall not give an account to the ſatisfaction of the 
juſtice of the peace, how he came . che goods,” it {hall be lawful upon 


proof 
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proof of ſuch refuſal, and the juſlice is required, to commit the offender to the 
common goal for {ix months, or until he ſhall have paid the owner treble 
the value of the things unlawfully detained. S. 4. If any perſon offer to 
ſale any effects belonging to any veſſel loſt, &c. as aforeſaid, and unlawfully 
taken away, or ſuſpected to have been, it ſhall be lawful to ſeize, and carry 
the ſame, or give notice thereof with all convenient ſpeed, to ſome Juſtice 
of the peace; and, if the perſon offering them to ſale, or ſome other perſon 
in their behalf, ſhall not appear before the juſtice within ten days after ſuch 
ſeizure, and make out to the ſatisfaction of the juſtice, his property in the 
goods, or m ſome perſon who employed him, then the goods ſhall be 
delivered for the uſe of the right owner, upon payment of a reaſonable 
reward for ſuch ſeizure, to be aſcertained by the juſlice, to the perſon who 
ſeized the ſame, and ſuch juſtice ſhall commit the offender to the common 
goal for fix months, or until he ſhall have paid the owner, &c. treble the 
value of the goods.—S. g. In caſe any perſon not employed by the maſter 
&c. in the ſalvage of any veſſel, or the cargo, &c. ſhall in the abſence of 
perſons ſo employed, fave any ſuch ſhip, goods, &c. and cauſe the ſame 
to be carried for the benefit of the owners into port, or place of ſafe cuſtody, 
immediately giving notice to ſome juſtice of the peace, magiſtrate, cuſtom- 
houſe, or exciſe officer, or ſhall diſcover to any magiſtrate or officer, where 
any ſuch goods are wrongfully bought, ſold, or concealed, ſuch perſon ſhall 
be entitled to a reaſonable reward, to be paid by the maſter or owner of ſuch 
veſſel, &c. in like manner as ſalvage is to be paid, by the 12 Anne, or in the 
manner herein after preſcribed. ——S. 6. For the better aſcertaining the 
ſalvage, and putting the acts in execution, the Juſtice of the peace, mayor, 
bailiff, collector of the cuſtoms, or chief conſtable, neareſt to the place where 


any ſhip is ſtranded or caſt away, ſhall forthwith give notice for the meeting 


of the ſheriff or his deputy, the juſtices of the peace, mayors, or other chief 
magiſtrates of towns corporate, coroners, and commillioners of land-tax, or 


any five or more of them, who are required and empowered to employ proper 


perſons, for ſaving ſhips in diſtreſs, and ſuch ſhips and goods as ſhall be ſtranded 


or caſt away; and alſo to examine perſons concerning the ſame, or the 


ſalvage thereof, to adjuſt the quantum of ſuch ſalvage, and diſtribute the 


ſame, in caſe of diſagreement among the parties: and, that every perſon 
attending and acting at ſuch meeting, ſhall be allowed four ſhillings a day, 
out of the effects ſaved by their care and direction. S. 7. But if the 
charges and reward for ſalvage, directed by the act 12 Anne, and by this act, 
be not paid or ſecurity given within forty days, the officer of the cuſtoms 
concerned in ſuch ſalvage, may borrow money on the goods, &c. by bill 
of ſale, on ſuch parts of the goods, &c. as ſhall be ſufficient, redeemable 
upon payment of the principal ſum and intereſt, at four per cent——S, 8. 
And if oath be made before any magiſtrate, lawfully impowered to take the 
ſame, of any theft, and the examination taken ſhall be delivered'to the clerk 
of che peace, for the county, &c. or his deputy ; or if oath ſhall be made 
of the breaking any ſhip, contrary to the act 12 Anne, and the examination 
delivered to the clerk of the peace or his deputy, he ſhall cauſe the offender 
bow amato'2 to 
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to be proſecuted, either in the county where the ſact was committed, or the 
county adjoining, where any indictment may be laid by any other proſecutor ; 
and if the fact be committed in Wales, then the proſecution may be carried 
on in the next adjoining Engliſh county: the charge of ſuch proſecution 
by the clerks of the peace, to be ſettled by the juſtices at ſeſſion, and paid 
by the treaſurer of the county, &c. the clerk of the peace, on refuſal or 
negle& to carry on ſuch proſecution, to forfeit one hundred pounds for 
every offence, to any perſon who ſhall ſue for the ſame. S. 10. The 
lord warden of the Cinque Ports, the heutenant of Dover Caſtle, the deputy 
warden of the Cinque Ports, and the judge official, and commiſſary of the 
court of admiralty of the Cinque Ports, two ancient towns, and the members 
thereof, for the time being, and every perſon appointed by the lord warden 
of the Cinque Ports, ſhall put the acts in execution within the juriſdiction of 
the Cinque Ports, two ancient towns, and their members in the ſame manner 
as the juſtices, &c. in other places. S. 11. If any perſon, appointed to put 
this act in execution ſhall be wounded in ſuch ſervice, ſuch perſon or perſons, 
ſo wounding him ſhall, upon trial and convittion, at the aſſizes or general 
goal delivery, or at the general or quarter ſeſſions for the county, &c. be 
tranſported for ſeven years, to ſome of his majeſty's colomes in America. 
S. 12. Any juſtice of the peace in the abſence of the ſheriff, may take 
ſufficient power to repreſs all violence, and enforce the execution of this 
act. S. 13. To prevent confuſion among perſons aſſembled to fave any 
ſhip, &c. all perſons ſhall conform to the orders of the maſter, or other 
officers, or owners; or for want of their preſence or direction, to any of the 
perſons appointed to put this act in execution, in the following ſubordination : 
firſt, to the orders of the officer of the cuſtoms, then of the exciſe, the 
ſheriff of the county, or his deputy, a juſtice of peace, the mayor or chief 
magiſtrate of any corporation, the coroner, the commiſſioner of the land- tax; 
then of any chief conſtable, petty conſtable, or other peace officers: and, 
whoever acts knowingly, or wilfully, contrary to ſuch orders, forfeits five 
pounds, and in caſe of non-payment, to be ſent to the houſe of correction 
for any time not exceeding three months.——S. 18. Nothing in this act 
extends to Scotland. | 


5. Tux following important remark concerning the afore-mentioned ſtatute 
26 Geo. 2. is taken from the London Magazine for Auguſt 1753.——ln this 
act (ſays the author of the ſummary of the proceedings 1 in parliament) there 
was a very material clauſe leſt out, which was in the bill as it was firſt brought 
in; for when a ſhip 1s ſtranded and plundered by the people upon the coaſt, 
the great difficulty is to diſcover who are the criminals : the poor ſeamen being 
quite ſtrangers, perhaps foreigners, know none of them, and the whole 
neighbourhood being concerned as accomplices in the crime, take care to 
conceal one another; therefore in the bill as firſt brought in there was, and 
ſtill is in the act, a clauſe for © obliging the clerk of the peace of the county 
where the crime was committed, upori delivering to him an information or 
examination upon oath | before a proper magiſtrate, that ſuch crime was 
committed 
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committed within his county, to caule the offender or offenders to be forth- 
with proſecuted for the ſame at the expence of the county: —but as the 
informer, in ſuch caſe can very rarely give the name of any ſuch offender 
and as the clerk of the peace may eaſily, and probably will anſwer, tha the 
cannot diſcover any of the offenders, therefore in the bill, as it was firſt 
brought in, there was another clauſe, by which it was propoſed to be enacted, 
* That in caſe any of his majeſty's ſubjects, or others, ſhould be injured by 


the loſs or ſpoil of his ſhip, as aforeſaid, to the value of or 
upwards, and no perſon in the county where it happened ſhould be 
proſecuted and convicted thereupon within after notice given 


thereof to the clerk of the peace, or his deputy, by delivering the examination 
in writing of the fact, taken upon oath as aforeſaid, then it ſhould be lawful for 
any ſuch proprietor to ſue ſuch county for the damage ſo ſuſtained, by action 
at law againſt the clerk of the peace of the county where any ſuch fact ſhould 
be committed; provided that ſuch action ſhould not be for more than 
for the county to anſwer or pay, with reſpect to any one ſhip, and the cargo 
and proviſion thereof; and that ſuch action ſhould be brought within 
next aſter the ſame ſhould accrue ; and that every ſuch action 
ſhould be laid in ſome county next adjoining to the county where ſuch fact 
ſhould be committed, &c.”—This clauſe would have rendered the act effectual, 
and would probably have put an end to the inhuman prattice of plundering 
ſhipwrecked merchants and mariners: but private intereſt often gets the 
better of public utility : the clauſe was left out of the bill. 


6. Castg.—Trover for goods: the defendants plead, that they were in a 
ſhip, and that the ſhip took fire, and that they hazarded their lives to fave 
them; and therefore they are ready to deliver the goods, if the plaintiff will 
pay them 461. for ſalvage, &c. :—the plaintiff demurred generally: and Holt, 
C. J. held, that they might retain the goods until payment, as well as a 
taylor, or an hoſtler, or common carrier; and ſalvage is allowed by all 
nations, it being reaſonable that a man ſhall be rewarded who hazards his 
life in the ſervice of another; but though the detainer be lawful, yet it does not 
amount to a converſion.—Raym. 393. Mich. 10 Will. g.—Hartford v. Jones. 


7. Cast.—In an action on a policy of inſurance, for inſuring goods on 
che ſhip A. the plaintiff declared, that the ſhip ſprung a leak, and ſunk in 
the river, whereby the goods were ſpoiled; and the evidence was, that many 
of the goods were ſpoiled, but ſome were ſaved; and. the queſtion was, 
whether the plaintiffs might give in evidence the expences of ſalvage, that 
not being particularly laid as a breach of the policy in the declaration. — 
Lord Hardwicke: I think they may give it in evidence, for the inſurance is 
againſt all accidents: the accident laid in this declaration is, that the ſhip 
ſunk in the river; it goes on and ſays, that by reaſon thereof the goods 
were ſpoiled; that is the only /pectal damage laid; yet it is but the common 
caſe of a declaration that lays ſpecial damage, where the plaintiff may give 
evidence of any damage that is within his cauſe of action as laid; and 
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though it was objected that ſuch a breach of the policy ſhould be laid, as 


the inſurer may have notice to defend it; it is fo in this caſe, for they have 
laid the accident, which is ſufficient notice, becauſe it muſt neceſſarily follow, 
that ſome damage did happen.—Ca/fes Temp. Lord Hardwicke, 334. Trin. 
9 Geo. 2.—Cary v. King. 


8. Cast.—A proceſs was awarded by the admiralty, at the ſuit of the 
maſter againſt the owners, to arreſt the goods at Briſtol, on account of 
ſalvage; and now before appearance, the court was moved for a prohibition 
on affidavits of the matter on the proceſs before the libel, whereby it appeared 
the goods landed were © arreſted on account of falvage;” and Sands's caſe 
was cited, where on a procels to ſtay a ſhip in the river, a prohibition was 
granted before appearance.—Per curiam : though the goods be now arreſted 
at land, yet the ſalvage which was the cauſe of that arreſt, might be at ſea, 
which will appear by the libel; therefore we will not grant a prohibition 
before appearance, or libel to try the validity of their proceſs; the rather, 
| becauſe the party may have another remedy by action of treſpaſs or replevin; 
and this is not like Sands's caſe, for that proceſs was not for an appearance, 
as this is, but in the nature of an execution.—1 Salk. 35. 2 Raym. 931. 
6 Mod. Rep. 11. Mich. 2 Ann. —JTranter v. Watſon. 


9. Cask. — This was an action on the caſe for 200l. upon an indebitatus 
aſlumpſit, for ſo much money had and received to the uſe of the plaintiff: 
non aſlumpſit was pleaded; and iſſue joined: it was brought by an inſurer 
againſt an inſured, to recover back what he had paid him: the cauſe was 
tried before Lord Mansfield at Guildhall, at the ſittings after laſt Trinity 
term: when it was agreed that a verdict ſhould be given for the plaintiff 
(with damages 1041. coſts 40s.) ſubject to the opinion of this court, upon the 
following facts: the inſurance was upon any of the packet-boats that ſhould 
Tail from Liſbon to Falmouth, or ſuch other port in England, as his majeſly 
ſhould direct his packets appointed between Liſbon and England, for one 
whole year, from the 1ſt of October 1763, to the iſt of October 1764 
incluſive, upon any kind of goods, &c. valued at the ſum inſured on ſuch 
packet-boat, without further proof of intereſt than the policy; and to make 
no return of premium for want of intereſt, being on bullion or goods : the 
conſideration paid was 10l. per cent.——The defendant, Mr. Michael Firth, 
who was one of the inſured, had an intereſt in bullzon on board the Hanover 
packet, being one of the king's packets: on the 2d of December 176g, it 
was totally loſt off Falmouth, in a voyage between Liſbon and Falmouth: 
and the loſs was adjuſted, in writing under the policy, in the words following; 
—* adjuſted a lofs on this policy at 100l. per cent. the Hanover packet, 
Capt. Sherborn, being totally loſt at Falmouth :—ſhould any ſalvage 
hereafter be recovered, the infured promiſes to refund to the inſurers what- 
ever he may ſo recover, in ſuch proportion as the ſum inſured bears with the 
whole intereſt : London the 23d of October 1764; ſigned for Richard Seward, 
Michael Firth. —And the fact ſeems * to have been (though the caſe 
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does not ſtate it) that the inſurer paid the whole money inſured : indeed, 
this very action ſhews that he muſt have paid it: becauſe the end and 
intention of the preſent ſuit is to oblige the defendant to refund it, as having 
received it without a juſt right to do ſo.—In April 1763, the iron- 
trunk which contained all the bullion was fiſhed up: and thereby all the 
bullion recovered, without any loſs or prejudice whatever; and delivered to 
the defendant : the deſendant's expences of ſalvage amounted to 6gl. 8s. 2d.: 
and, deducting that ſum for ſalvage, the net proportion of his ſhare came to 
2091. 118. 9d. : the plaintiff's proportion thereof, in reſpett of his ſubſcrip- 
tion, amounted to 48l. 48. which was paid into court: the queſtion was, 
„Whether the plaintiff, upon this caſe, was not entitled to recover in this 
action?“ Mr. Melliſh, on the behalf of the plaintiff, the inſurer, argued, 
1ſt. that the contract was performed; and that the loſs cannot be conſidered 


as a Zotal, but as an average lo/5 : 2dly. that the ſpecial agreement * to allow 


the inſurer in the proportion of the ſum inſured to the whole intereſt,” made 
no difference: in ſupport of the firſt poſition, he cited the caſe of Hamelton 
v. Mendes: the inſurance is on the ſafe delivery of the bullion, according 
to the real and true ſpirit of it: it is not an inſurance upon the ſhip: neither 
is it a wagering policy, nor a cover of a wager: the money was paid on a 
ſuppoſition of a total loſs; but this was not a total loſs: to prove which, he 
cited Bynker/hoek's queſt. jur. publ. c. 7. and Fitzgerald v. Pole, in the 


houſe of lords in 1754: ſo here, it could not be conſidered as a total 


Joſs, for, the hes recuperandi was not gone: here was an actual ſalvage ; it 
cannot be an average loſs, for all was ſaved; therefore the contract was 
performed ; and conſequently we ought to receive the money back : ſecondly, 
this contract was not altered by the adjuſtment and agreement * to refund to 
the inſurers whatever might be recovered, in the proportion of the ſum 
inſured to the whole inſured :” but this ſalvage muſt be eſtimated according 
to the value inſerted in the policy; Lewis and another v. Rucker : in that 
caſe, the like proportion at which the ſugars were valued in the policy, was 
paid, as the price of the damaged ſugars bore to ſound ſugars, at the port of 
delivery : therefore as the whole 1s received, the whole of the value muſt 
be refunded; for this 1s merely the caſe of a ſalvage. Mr. Wallace, 
contra, for the defendant, argued that he could not be compelled to refund : 
the money was paid bona fide, and under a full apprehenſion of the fact; 
and it did not exceed the loſs at the value fixed by the policy: it was a 
total Joſs: if the goods are recovered, they are the inſurer's; and he may 
make what he can of them: the recovery of them may happen at a vaſt 
diſtance of time: Roccius, 204, is in point, © that it is in the election of the 
inſured:“ otherwiſe, the inſurer might profit; which he ought not to do: 
ſecondly, upon the /þectal agreement; it was adjuſted, © that if any ſalvage 
ſhould be afterwards recovered, the inſured ſhould refund to the inſurers 


whatever he might ſo recover, in ſuch proportion as the ſum infured bore to 


the whole intereſt :” and we have paid the money in that proportion, into 
court: the change of property does not take place between the inſurer and 
inſured ; in the caſe of Fitzgerald v. Pole, the inſurer was not liable under 


that 
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lhit policy : the being a valued policy refers only to a total loſs: it does not 
affect the caſe of an average lols : this is a mere wagering policy; and therefore 
the loſs having happened, the whole is to be paid by the inſurer. Mr. 
Melliſh, in reply: this is not a wagering policy: it is a valued policy; and the loſs 
is only an average loſs: as to a limited time for the recovery, it is not till after 
the /þes recuperand: is gone; here it clearly was not gone: as to Rocctus, 
204, the inſured has made his election; for he took the bullion from the 
bank: as to the point of it's being a wagering policy; tis within the words 
of 19 Geo. 2. c. 37. therefore they ought to ſhew that they are within the 
exception; but it is not within either the words or meaning of the exception; 
the words of the ſtatute are © goods and merchandiſes;“ and there never was 
a wagering policy without the words * free of average, and without benefit 
of ſalvage :” the ſtatute prohibits aſſuring, “ intereſt or no intereſt ;” but here 
was an intereſt : the bullion was undoubtedly an intereſt; and a real advan- 
tage might accrue to the public, by bringing in bullion; whereas a mere 
Wager is no benefit to the public; therefore the exception mult be reſtrained 
to ſuch caſes as the public can receive no benefit from, but may rather receive 
a prejudice. The court agreed that this was a policy of a peculiar fort ; and 
within the exception of the ſtatute of 19 Geo. 2. c. 37: it is a maxed policy, 
partly a wager-policy, partly an open one; and it is a valued policy, and fairly 
ſo, without fraud or miſrepreſentation: therefore the loſs having happened, the 
inſured is entitled as fora total loſs: the inſurer agreed to the value, and is 
con cluded to diſpute it; the inſured received the money as for a total loſs ; and 
there is no want of conſcience in retaining it: the caſes of Levis and another v. 
Rucker, Hamelton v. Mendes, and Goſs and another v. Withers, were only © that 
where the average-lols appears before adjuſtment, the underwriter ſhall pay 
only the real damage: and the reaſon is, that the inſured muſt ſhew the whole 
caſe, as it then ſtood: in the preſent caſe, there was a total loſs at the time of the 
adjuſtment: the adjuſtment in this caſe makes an end of the queſtion ; here is a 
ſolemn abandonment, and a ſolemn agreement “ that the inſurers ſhall be content 
with ſalvage in ſuch proportion as the ſum inſured bears to the whole intereſt :* 
there was a total loſs at the time of the adjuſtment (which 1s the ſame as if the 
damages had been then recovered on an action); here is no ſort of fraud; nor 
any thing that is againſt any law; and to refund more than in that proportion 
would be contrary to the underwriter's own agreement :—therefore the net 
proportion only, in reſpect to the plaintift's ſubfeription, after deduction of 

/alvage, ought to be returned to him; and that is paid into court. — Per cur. 
unanimouſly, the poſtea to be delivered to the defendant. N. B. This 
ſort of policy was agreed not to be novel in praftice; though new in 
Weſtminſter-Hall; no ſuch having come into queſtion. there.— 4 Burr.— 
Da Coſta v. Firth. | 


10. Cast.—A Spaniſh ſhip, called the Santander y los Santos Martres, 
Capt. Joſeph de Llano, bound from London for Cadiz, was taken about 
the end of November 1778 by an American privateer, and carried into 
Newbury Port in New-England: a very valuable cargo, conſiſting chiefly 
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of woollen goods, had been ſhipped by ſundry perſons for Spaniſh account, 
and inſured in London; but was condemned under the idea of it's being 
Britiſh property: the firſt intelligence of the capture and condemnation 
arrived in London by way of Spain, in July 1779, by letters from the captain 
dated in Boſton the 24th and goth of April 1779 to his owners, adviſing 
that © he had appealed from the ſentence to the congreſs; that the cargo 
had ſuffered by bad weather, and had beſides been plundered and unpacked, ſo 
that if reſtored it would not be proper to bring it home; that he had therefore 
entered into an agreement with the captors (of which he ſent a copy) that 
the ſuit ſhould be continued at the joint expence of him and them till ended; 
and that, if he gained the cauſe and obtained reſtitution, they ſhould make good 
to him by bills at fix months, on the agents of the congreſs in Spain, the full 
value of the cargo with 6 per cent. profit thereon, without regard to the 
damage, and alſo pay him double freight, together with his coſts of ſuit : to 
which terms the captors conſented the more readily, there being then a great 
want of clothing for the American army, for which purpoſe they ſpeedily 


ſold it, at a profit of about 20,0001. : that the ſhip was releaſed and ſent to 


Spain, and in the mean time the principal perſons in Boſton were become 
ſecurities to him for the due performance of the ſaid agreement to the amount 
of 60,0001.” —Soon afterwards the captain adviſed his having ſucceeded in 
obtaining a rever/al of the ſentence of condemnation ; in conſequence of 
which the inſurers (myſelf being one of them) were made to underſtand that, 
by means of the ſaid advantageous agreement (made and executed, as they 
ſuppoſed, by the captain on the behalf, and for the benefit of the proprictors 
of the cargo) they would remain entirely free from loſs :—but hoſtilities 
having commenced, and all trade and commerce ceaſed, between Great- 
Britain and Spain, fince the capture of the ſaid ſhip and cargo; and the 
factors in London of the Spaniſh proprietors of the cargo not having been 
reimburſed by them for the purchaſe thereof, nor received from them any 


ſatisfactory account, whether the affair had been finally ſettled in Spain, or 


what further courſe it had taken, or whether the ſaid proprietors had or had 
not received or been indemnified for all or any part of the value, &c. of 
the ſaid cargo, according to the afore-mentioned agreement ; therefore the 
ſaid factors, the plaintiffs, on the 26th of January 1780, and not before, gave 
a formal notice of abandonment, to the inſurers, demanded a total los, and 
brought actions againſt them for the ſame :—the defendants had offered to 


pay or depoſit 50 or 60 per cent. if the plaintiffs would give proper ſecurity 


to render ſatisfactory accounts of what had been done with reſpect to the 


cargo, and allo to reſtore the money in whole or in part as ſhould thereafter 


appear to be right: but this offer was not accepted, and the plaintiffs proceeded 
to trial when all the before-mentioned facts were eſtabliſhed. Mr. Wallace, 
for the plaintiffs, contended in favour of the abandonment, and for the 
recovery of a total lofs ; ſaying, that they would hereafter account for what 
might come to their hands; that in the mean time the Confulado in Spain 
take the management of this ſort of affairs into their own hands to ſettle, 
and pay the parties intereſted : that the courts there are open to Engliſh vn 
n | . ve 
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well as Spaniards; that the factors are uſually reimburſed for the coſt of 
the goods by their produce aſter arrival, or by the inſurance if they are loſt; 
that every thing ſhould be done to enforce the recovery, and empower the 
und-rwriters to do ſo; that as to depoſiting the money, the difficulty is 
about the length of time it may remain. Mr. Lee, for the defendants, 
argued that the abandonment, under ſuch circumſtances, long after the 
ain had made an agreement ſo very beneficial for the proprietors, and 
for the value to go to Spain, ought not to be admitted; it was in the preſent 
e waved; it is highly probable they are now in poſſeſſion of all or the 
-ccater part of the value, with profit and fatis{attion ; it is impoſſible for the 
defendants to get it from Spain; no ſuit can be brought there againſt 
Spaniards in time of war; therefore the offer of the inſurers to depoſit the 
money in the bank ought to have been accepted; all is kept ſecret and filent, 
as to how the matter ſtands; every ſubject of Great-Britain, in Spain, was 
ordered to retire to the country, and their property conſiſcated: the defence 
is made on the perſuaſion that the aſſureds are already indemnified. Lord 
Mansfield: if what the captain did was for the benefit of the freighters, it 
was ſo for the inſurers ; but this is a very particular caſe to abandon ; tis an 
agreement to ſell in America with profit; ſuch a caſe has never happened: 
it tis not an abandonment you muſt give an account as an average lols ; 
you mult effectuate to the inſurers the benefit you receive; you muſt not 
ſend the money to Spain, and have no ſecurity here: abandonment depends 
on a variety of circumſtances: if you cannot inveſt the underwriters with 
power to act in America, you mult effectually ſecure the /alvage : they have 
no recourſe in Spain: their propoſal to pay the money into the bank is very 
reaſonable ; and it is every one's intereſt to get it out from thence.— 
Accordingly, a verdict was given for the plaintifls in ſeveral cauſes that were 
depending, ſubjett to the following rule of court; viz.—"* Ordered by the 
rule, that the money recovered by the verdict be laid out in the purchaſe of 
3 per cent. conſolidated annuities, in the names of A. B. and C. D. (the 
attorneys for the plaintiffs and defendants) in truſt to pay the dividends to 
Alphonſo d' Eguino, until the parties in Spain ſhall have given an account 
of che benefit received by them, or any other perſon by their order or for 
their uſe, or of the produce or reſult of the obligation, or agreement entered 
into by the captain with the captors or otherwiſe, or ſhall ſhew to the 
ſatisfaction of the arbitrator herein-after-named that they have done every 
thing, and uſed every proper means in their power to recover the ſame ; 
and what ſhall appear to have been fo received by them ſhall be deducted 
out of the money laid out in the purchaſe as aforefaid ; and the ſurplus if 
any, or the whole if the plaintiff ſhall receive nothing, ſhall be paid to the 
plaintiff; and in caſe the benefit to be received by the plaintiff under the 
gement ſhall amount to the whole ſum inſured, then the plaintiff to pay 
che colts of this fuit ; otherwiſe the coſts to be paid by the defendant : and 
cher party to be at liberty to apply to the court from time to time, as they 
nell think proper, for any directions concerning the matter aforeſaid, or 
the payment of any partial ſum out of the ſaid Annuities : : and whatever ſteps 

ſhall 
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{hall be neceſſary to be taken, in order to the aſcertaining what has been or may 
be received by the ſaid obligation or agreement, is referred to Mr. T. G. 
(one of the jury): and, by the conſent of the attorney for the defendants, the 
proceedings in all the other cauſes to be ſtayed on payment of their propor- 
tion into the bank, within ſix weeks, and upon the ſame terms, otherwiſe 
judgment to be ſigned againſt them. At Guildhall, ſitt. aft. Trin. 1780.— 
Egumo v. Hodgſon. —Herrezuelo & Morphy v. ——. 


11. In the caſe of an inſurance loſt or not loſt, in the year 1 583, there 
was a rich ſhip, called the St. Peter, coming from the Eaſt-Indies for Liſbon, 


miſling a long time, and inſurance was made upon her at Antwerp and other 


places at go per cent.: within three years after there arrived at Liſbon a 
ſmaller ſhip very richly laden, which was made out of the other ſhip, which 
was caſt aſhore on a certain iſland abroad; and thereupon divers controverſies 
did ariſe between the owners of the goods and the affurers, as alſo the maſter 
and mariners :—at laſt it was adjudged by the ſea laws, that the maſter and 
mariners ſhould have one-third part, and the aſſurers ſhould come in for ſo 
much pro rata as they had aſſured, all charges deducted, and the ſhip to belong 
to the owners of the former ſhip, with the like conſiderations as aforeſaid. 
in. Abr. Tit. Policy of Aſſurance, 42. cites Gen. Treat. of Trade, 
72. Mal. Lex Merc. 106, 108. 


12. IN general all objections of the abſent ſhould give way to the opinion 


of thoſe that are on the ſpot; and it is but reaſonable, when in caſe of 


a ſiproreck it is agreed by a majority of votes among thoſe which repreſent 
the proprietors (before a beginning is made with the ſalvage, and when it is 
uncertain to whom fortune may be molt or leaſt favourable) that every thing 
which may be ſaved ſhall come into a common ſtock ; that then the right, 
which otherwiſe every particular has to claim his own property, ceaſes.— 


1 Mag. 122. 


13. AccoRDING to our opinion, it ſhould ſeem reaſonable that the 
maſter be allowed the full freight, if by his means, and thoſe of the crew 
alone, the goods were ſaved from a wreck, though damaged: but if other 
perſons were employed with them in the ſalvage, then ſhould the maſter for 


his freight, and the men for their wages, conttibute towards the damage of 


the goods ſaved, and the charges paid. —2 Mag. 162. 


14. In a ſhipwreck, part of the cargo, being fiſhed out of the ſea 
and ſaved, was delivered to the owners for payment of the /alvage : the 
proprietor of the ſhip claiming the freight of the goods ſaved, pro rata 
ztineris, the freighters admitted the claim, but inſiſted that, as the 
ſalvage was beneficial to him on account of his freight, as well as to them 
on account of their goods, he ought to pay a proportion of the ſalvage :— 
his anſwer was ſuſtained to free him from any part, vz. that the expence 
was wholly laid out on recovering the freighters' goods; and therefore that 

they 
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they only ought to be liable.—The anſwer here ſuſtained reſolves into the 
following propoſition ; that he only is liable whoſe benefit is intended: which 
is certainly not good in equity; for at that rate, the bona fide poſſeſſor, who 
in meliorating the ſubject intends his own benefit ſolely, has no claim againſt 
the proprietor. Here the freighters and the proprietor of the ſhip were 
connected by a common intereſt : the recovering the goods from ſhipwreck 
was beneficial to both parties; to the freighters, becauſe it put them again 
in poſſeſſion of their goods; and to the proprietor of the ſhip, becauſe it 
gave him a claim for freight: the ſalvage accordingly was truly in rem verſum 
of both; and for that reaſon ought to be paid by both in proportion to the 
benefit received. This caſe may be conſidered in a different light that will 
ſcarce admit of a diſpute: - ſuppoſe that the owners of the cargo, in recover- 
ing their goods to the extent of 1,000l. have laid out 100). upon falvage ; 
they have in effect ſaved or recovered but gool.; and beyond that ſum they 
cannot be liable for the freight : which in numbers will bring out a greater 
ſum than what reſults from the rule above mentioned. Lord Kaims Prin. 


of Equ. 110. 


13. Tux maſter ſhall be paid frezght for the goods ſaved from a ſhip- 
wreck, rendering them at their deſtined port. If he can find no veſlel to 
carry the goods ſaved, he ſhall be paid his freight in proportion as he ſhall 
be advanced in his voyage. All promiſes made to pilots and other 
mariners, on occaſion of the danger of ſhipwreck, are declared void. —Ordn. 
of France.—Guidon, c. g. art. 31. 


16. IN caſe of damage or misfortune, the maſter of the ſhip and his men, 
or likewiſe any of the parties inſured, who may happen to be preſent, their 
correſpondents, factors, or ſervants, are authoriſed and obliged to do all they 
can in behalf and for the advantage of thoſe who are abſent ; conſequently 
for preſerving and ſaving the ſhip and goods, whether it be by advancing the 
neceſlary charges, providing neceſſary veſſels, or ſelling the damaged goods, 
rigging, and the like; and herein to uſe all poſſible care and diligence: all 
which the inſurers ſhall be bound to approve of, and, upon a delivery of a 
Juſt inventory of the goods ſaved, and an account of the expences incurred 
thereby, to reimburſe them, although they ſhould exceed the value of the 
ſalvage.—Ordin. of Koningſb. | 


17. IF an aſſurer pays immediately the ſum he has underwrote, and will 
not contribute towards the charges requifite for ſaying and recovering the 
| ſhip and cargo, he is thereby diſcharged from his obligation, and is not liable 
to any thing further: otherwiſe the aſſurers are obliged to make ſatisfattion 
to the aſſured for all expences incurred: for the advantage of che ip. and 
ſalvage of the goods. —Ordin. of Hamb. 


18. ALTHOUGH the maſter has Ser: the people who helped to ſave 
the ſhip, &c. the third or half n of what 288 laved; yet if ſuch a cauſe 
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come before any judicature, it ſhall be conſidered the pains and trouble they 


were at, and the reward be accordingly, without any regard to the promiſes 
made in time of diſtreſs. —Laws of Oteron. 


19. Ir goods be abandoned to thoſe who ſave them, there can be no 
claim tor ſalvage ; 


Lord Raums Brin. of Equ. 373. 


20. Rexanis.—ln caſes of ſalva ge, whether from ſhipwreck, or by arecap- 


ture, ranſom, &c. where there is a ht inſurance, or an under-valuatton in the 


policy, the charges mult be ſtated and proportioned on the true value of the 


intereſt, as in cafes of average loſs (not paid by the inſurers only ;—which is, 
however, very often and very erroneouſly done) :—and the inſured are 
entitled to a ſhare of what is ſaved, in proportion to the ſum, or value which 
is uninſured. Af the ſum inſured, or the valuation in the policy be equal to, 

or larger than the true value, then the inſurers muſt bear the whole charges 
of ſalvage; being entitled to all that is ſaved. Notwithſtanding the 
doctrine, quoted from Lord Kaims as above, that © ſalvage can never exceed 
the beneitt procured by it;“ and that, in general, it ſeems to be reaſonable 
that it ought not to exceed, &c.; yet it is obſervable that, by ſeveral foreign 
ordinances, it is eſtabliſhed, and alſo in ſeveral foreign policies exprelsly 
mentioned, that © the infurers ſhall be anſwerable for all the charges and the 


loſſes incurred by the endeavours to ſave, whether any thing be ſaved or not :” 
—however, when it appears that there hath been intentional zmpo/itzon, or 


even remarkable imprudence on the part of the ſalvers, their accounts ought 
not to be allowed further than 1s juſt and equitable; and this 1s provided for 


by the ſecond ſection of the betore-recited act 12 Anne yet, it may ſome- 


times happen that, after effects have been ſaved from a wreck, ſtranding, &c. 
they may again be loſt irrecoverably; in which caſe, the inſurers are 


undoubtedly an{werable both for the charges of ſalvage and the lubſe quent 


loſs: as they are, in like manner, when ſhips, &c. have been again taken, 


aſter a ranſom or recapture. 


| Sen Abandonment, Anchor, Antwerp, Average, Barratry, Bilboa, 
1 Cadiz, Capture, Cinque Ports, Claim, Colony, Contribution, Copen- 
hagen, Corn, Diſtreſs, Evidence, Freight, Intereſt, Jeltiſon, Periſhable Commo- 


dities, Privateer, Proviſions, Ranſom, Recapture, Reclaim, Repair, Reprijal, 
Reſpondentia, Seamen, Shipwreck, Stockholm, Stranding, Total Loſs, Valuation, 
Wages, Wreck. 
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1. * Stat. (of union) 5 Anne, c. 8. ſ. 4—All the ſubjeQs of the united 
kingdom ſhall have full freedom of trade and navigation to any port 


within the united kingdom, and the dominions thereunto belonging. 


2. SEE Colony, Navigation, Out. Ports. As 
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tor ſalvage can never exceed the benefit Procured by it.— 


4 
— ä 
1 


— — 
— — 


* 33 ——— 


—— — 


Le . —— 
9 


5* + EGS 
3 Py * * 2 2 . r — = 
„3 — Io 1 E I 
* * 


— — — 
—— 8 rw wwe end arty - 
» - — — * a Re . 


* — 
4 * = 


—— 


— 
— 2 — 


— . 4” Do. 
— 


5 ES 
. * 
— —äük— eras af 223 
2 


2 — —çꝙç—ʒäxX„rSã ——— 
1 . 
>= 
— 


— 


- — - + +, _ — — a Aa 
r "= 
on — 8 — 

Py I 


— — 


ꝙꝙ— — 4 — — 


— —— — 


„ „K 


—— 


. — ——— 


—— 


— — — —— 


— 


L — 
233 ” * 
3333 . 


Au 
$7 * 
\ 3 . 
1 
Nein is 
if , 


L 502 
[1248 8 E A. 


1. Y the word ſea, according to the genuine ſignification, is underſtood 
the ocean and main fea, as well as gulphs and inland ſeas, ſuch as 
the Mediterranean, Adriatic, Agean, Britiſh, and Baltic ſeas, which are more 
immediately ſubject to dominion : for as to the ſovereignty of the vaſt ocean, 
no man can pretend to it, unleſs he were lord of the univerſe; and the 
dominion of every prince and ſtate can extend no further on the main ſea, 
than where it is reaſonable that his neighbours' ſhould begin, or where the 
particular dominion is loſt in the boundleſs deep. The fovereignty of the 
Britiſh ſeas, maintained and aſſerted to have always been, and ſtill continues 
to be, the undoubted right of the kings and queens of Great-Britain: thus 
the Britiſh ſea, or the channel lying between England and France, the 
Vergivian, the Deucaledonian, and the Caledonian ſeas, are properly called 
the Britiſh ſeas, and as ſuch, are ſubject to the Britiſh empire. The extent 
of the Britiſh dominions in the eaſtern and ſouthern ſeas was ſettled by the 
{realty concluded in the year 1674, between king Charles II. and the States 
General; by which it was to reach from the middle point of the land Van/laten 
in Norway to Cape Finiſterre. 


2. Tur dominion of the fea entitles the lawful poſſeſſors to the fix 
following prerogatives, vzz.—(1.) The royalty of granting the liberty of fiſhing 
for pearl, coral, amber, and all other ſuch precious commodities: (2.) to 
grant licences to ſiſh for whale, ſturgeon, pilchard, ſalmon, herring, and all 
other ſorts of iſh whatſoever, as is uſual in Spain, Portugal, and ſeveral other 
places: (g.) to impoſe tribute and cuſtom on ail merchants' ſhips and 
fiſhermen, fiſhing and trading within the limits of the ſea that is ſubjected 
to any particular dominion: (4.) the regular execution of juſlice for protett- 
ing the innocent, and puniſhing the guilty for all crimes committed within 
the extent of ſuch ſea-dominions : (g.) to grant free paſſage through any ſuch 
ſea to any number of {hips of war belonging to any other prince or republic, 
or to deny the ſame, according to circumſtances and the occaſion of ſuch 
paſſage; in the ſame manner as any prince or ſlate may grant or deny free 
paſlage to foreign troops through their territories by land; even though 
the prince or ſtate, to whom ſuch ſhips or land forces belong, be not only 
in peace, but in alliance, with the prince or republic of whom paſlage is 
defired : (6.) to demand of all /oreign {hips whatloever: within thoſe ſeas, to 
ſtrike the flag, and lower the topſail, to any ſhips of war, or others bearing 
the colours of the ſovereign of ſuch ſeas: —all which prerogatives do unqueſ- 
tionably belong to the kings and queens of Great-Britam : and although the 
duty of the flag is but an indifferent honorary ceremony, yet it is a figniii- 
cant acknowledgment that the abſolute ſovereignty of the ſeas in which the 
colours are required to be ſtruck, is veſted in the prince to whom that duty 
is paid: and ſuch is the high regard that the Britiſh nation puts upon the 
execution of this ceremonious homage, that a contempt thereof, according to 
the marine laws, is puniſhable by capture, impriſonment, and forfeiture of 
ſhip and goods. | Foot th 
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3. Ir is not an empty title, which the kings of England have always 
taken to themſelves. of being ſupreme lords and governors of the ocean 


ſurrounding the Briatn ſhore, but a right which they have conſtantly 


main- 
tamed, at the expence of numerous fleets: 


this due maintenance of the 
ſovereignty of the Britiſh ſeas has animated the Engliſh nation to endeavour 


likewiſe to maintain, in concert with other allies, a ſuperiority of maritime 
pow er in general; whereby, from time to time, the balance of power amongſl 
the en ſtates has been hitherto preſerved, and ſince the revolutions 

the proteſlant intereſt, and the liberties of millions of people, may be truly 
laid to owe their exiſtence to the maritime proweſs of theſe kingdoms in 
particular; for if this power had not been occaſionally exerted, the united 
maritime power of all other ſtates and empires together, could not have 
prevented that univerſal empire of ſlavery, that has been ſo ſteadily purſued 
by a neighbouring power. The war between the parliament of England 
and the ſlates of Holland, in the year 1632 (the ſharpeſt ſea war that was 
ever known between any two nations) was occaſioned by this punttitio of 
the honour of the fag, which the Dutch admiral, Van Tromp, refuſed to 
pay to our admiral, the immortal Blake :—in the reign of king Charles the 
ſecond, another bloody ſea war was commenced between England and 
Holland, on the ſame account, with this very particular circumilance, that 
the captain of a ſingle yacht, ſent over to Holland to bring home Sir William 
Temple's lady, was ordered to demand this acknowledgment from the whole 
Dutch fleet :—the late king William had the ſame regard for this right of 
the honour of the flag, and made it one of his reaſans for declaring war 
againſt. the French king, as appears from the following article of the 
declaration itſelf: * the right of the fag, inherent in the crown of England, 

hath been diſputed by his, the king of France's orders, in violalion of our 
ſovereigniy of the narrow ſeas, which in all ages hath been allerted by our 
predeceſſors; and we are reſolved to maintain the honour of our crown and 
of the Engliſh nation.”——1 ſhall conclude theſe inſtances with a paſſage out 
of Sir John Borough's treatiſe upon this ſubject ; viz.—“ The ſovereignty of 
our ſeas (ſays he) being the moſt precious jewel of his majeſty's crown, and 
next under God the principal means of our wealth and ſafety, all true Engliſh 
hearts and hands are bound, by all poſſible means and diligence, to preſerve 


and maintain the ſame, even with the uttermoſt hazard af their lives, their 
goods, and fortunes.” 


4. Sour eminent writers, however, deny this right, and limit the domi- 
nion of the ſea to the diſtance of two leagues from the ſhore; or within 
cannon ſhot from the territory of the ſovereign of the neighbouring coaſt, 
which they pretend 1s now the rule generally acknowledged :— Journal de Com- 
merce, May 1759, p. 40. But © beyond that (ſays a learned French author, 
ſeveral times quoted in this work) to arrogate the empire of the ſea by force 
of arms, is tyranny ; or to aſſume it as a right acquired by ancient uſurpation, 
is a ſenſeleſs ambition : it was this which hath caſt an eternal ridicule upon 
the manifeſto that William, Prince of Orange, uſurper of the throne of 
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England, publiſhed the 27th of May 1689, when he declared war againſt 
France.”—2 Vatlin's Comm. 688. 


35. SEE Admiralty & Admiralty Court, Flag, Freedom of Navigation. 


NN Ro. 40. 


1. IN matters of infurance, judgment is to be given according to the 


maritime laws and ordinances, and according to the cuſtoms oblerved 
among ſea-faring people.—Roccus, 247. not. 80. 


2. Set Prelim. Diſe. 67. Admiralty & Admiralty Court, Civil-Law, 
Cuſtom, Law-Merchant or Lex Mercatoria, Maritime-Law, Oleron, Ordinance, 
Rhodian-Laws, Sea, Statutes, U/age, Wiſbuy- Laws. 
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1. Y Stat. 11 and 12 Will. g. c. 7. ſ. 16.—All officers or ſailors who ſhall 


deſert the ſhips wherein they are hired to ſerve for that voyage, ſhall 
forfeit all wages due to them. 


2, By Stat. 8 Geo. 1. c. 24. 1.6. If any commander or other officer, or 
ſeaman, of a merchant ſhip which carries guns and arms, ſhall not, when they 
are attacked by any prrate, fight and endeavour to defend themſelves, or 
ſhall utter any words to diſcourage the other mariners, and by reaſon thereof 
the {hip ſhall fall into the hands of the pirate, every ſuch commander, &c. 


{ball forfeit all the wages due to him, to the owners of the ſhip, and ſhall ſuffer 
ſix months impriſonment. 


3. SHOULD it happen that any perſon pretended to be a mate, pilot, or 
other ſea officer, and was afterwards found to be unexperienced, and not to 
underſtand his profeſſion, he ſhall forfeit the firſt time twice as much as his 
full wages amount to, and ſhall not receive nor demand any part of ſuch 
wages; the ſecond time incur the ſame penalty, and be whipped beſides ; 
and the third time be corporally puniſhed and fined And in caſe any 
damage ariſes therefrom, he ſhall be obliged to make the ſame good again 
double, let it happen what time it will. —Ordzn. of Antw. 


4. Ir a ſhip happens to be loſt, or becomes innavigable, whether in theſe, 
or in foreign parts, the {ſhip's company is not to depart without conſent of 
the maſter, or of the perſon commanding the ſhip. ——But they ſhall uſe 
their utmoſt endeavours to preſerve, ſave, and put into ſafe cuſtody the ſhip, 
it's materials, and cargo, as far as is poſſible. Provided always, that they 


ſhall be allowed rea/onable ſalvage of the merchants goods — And for 
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what remains of the wages, they may take their redreſs upon the materials 
ſaved out of the ſhip, and upon the freight agreed for. He that runs away 
without conſent, or 1s negligent in the preſervation, /alvage, and depoſiting 
in ſecurity the ſhip and cargo, ſhall forfeit ten gilders; or if it be an officer, 
fifteen gilders, over and above the half of the wages or monthly pay, which 


he may have in arrear, and ſhall nevertheleſs be obliged to make ſatisfaction 


for the loſs or damage that may have been occaſioned by his running away, 


diſobedience, or negligence.—Ordin. f Rott. 


5. RansoM from pirates, and the merchandiſes they take along with 


them, they may inſure.—Ordzn. of Amſt. 


6. SEE Barratry, Contraband, Damage, Embezzlement, Fraud, Mariner, 
Negligence, Pilot, Piracy, Salvage, Shipwreck, Wages. 


F333) 


1. A S owners, freighters, &c. who have conſtant occaſions to have their 
property inſured, have alſo opportunities of foreſeeing and judging of 
moſt of the favourable and unfavourable circumſtances, which are likely to 


attend the voyage according to the ſeaſon of the year in which it is to be 


performed; ſo they often conſult their own particular intereſt in ſuch caſes, 
by cauſing their inſurances to be made in the /ummer, long beſore the goods 
are intended to be loaded, or the ſhip can depart ; ſo that although the inſured 
well know it will be a winter 7:/que, the inſurers, under an idea of the contrary, 
are induced in an early ſeaſon of the year, to underwrite it at a ſummer 
premium.—This is frequently the caſe in inſurances from the Baltic and 
other northern latitudes, the policies being ſometimes underwritten even 
before the ſhip's departure from England, in the ſummer months (eſpecially 
from the out-ports) and when there is a moral certainty that ſhe cannot ſail 
from Archangel, Peterſburgh, &c. till the winter is far advanced.—I ſhall not 
here preſume to decide the queſtion which, ſhould a loſs happen, would 
naturally ariſe in this caſe of deception (for ſuch it undoubtedly is) viz. 
Whether ſuch an inſurance at a premium of 1+ per cent. ought to hold 
good, when the inſured knew that the ſhip could not fail till a ſeaſon when 
the known current and cuſtomary premium is 5 per cent.? AI ſhall only 
recommend, in order to prevent altercations thereupon, that the inſured do 
always candidly communicate what they expect, or at leaſt what they may 
really know, as to the time of the ſhip 8 departure ; ; and that the inſurers be 
attentive to make the needful enquiries in this reſpect. 


2. Marvynes ſays, this queſtion is worthy of conſideration, for the time 
makes great difference in the aſſurance : goods laden in ſummer are not in 
adventure comparable to the winter, when ſtorms and tempeſts do ariſe ; and 
therefore are not the aſſurers to be made anſwerable to this aſſurance ; for the 
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England, publiſhed the 27th of May 1689, when he declared war againſt 
France.”—2 Valin's Comm. 688. 


3. SEE Admira) & Admiralty Court, Flag, Freedom of Navigation. 
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N matters of infurance, judgment is to be given according to the 


maritime laws and ordinances, and according to the cuſtoms oblerved 
among ſea-faring people.—Roccus, 247. not. 80. 


2. Ser Prelim. Diſc. 67. Admiralty & Admiralty Court, Cvil-Lav, 
Cuſtom, Law-Merchant or Lex Mercatoria, Maritime-Law, Oleron, Ordinance, 


Rhodtan-Laws, Sea, Statutes, Uſage, Wiſbuy-Laws. 
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1. B Stat. 11 and 12 dl. 3. c. 7. ſ. 16.—All officers or ſailors who ſhall 


deſert the ſhips wherein they are hired to ſerve Tor that voyage, ſhall 
forfeit all wages due to them. 


2. By Stat. 8 Geo. 1. c. 24. [. 6. If any commander or other officer, or 
ſeaman, of a merchant ſhip which carries guns and arms, ſhall not, when they 
are attacked by any prrate, fight and endeavour to defend themſelves, or 
ſhall utter any words to diſcourage the other mariners, and by reaſon thereof 
the {hip ſhall fall into the hands of the pirate, every ſuch commander, &c. 


ſhall forfeit all the wages due to him, to the owners of the ſhip, and ſhall ſuffer 
ſix months impriſonment. 


3. SHOULD it happen that any perſon pretended to be a mate, pilot, or 
other ſea officer, and was afterwards found to be unexperienced, and not to 
underſtand his profeſſion, he ſhall forfeit the firſt time twice as much as his 
full wages amount to, and ſhall not receive nor demand any part of ſuch 
wages; the ſecond time incur the ſame penalty, and be whipped beſides ; 
and the third time be corporally puniſhed and fined. —And in caſe any 
damage ariſes therefrom, he ſhall be obliged to make the ſame gyod again 
double, let 1t happen what time it will —Oram. of Antw. 


4. Ir a ſhip happens to be loſt, or becomes innavigable, whether in theſe, 
or in foreign parts, the ſhip's company is not to depart without conſent of 
the maſter, or of the perſon commanding the ſhip. But they ſhall uſe 
their utmoſt endeavours to preſerve, ſave, and put into ſafe cuſtody the ſhip, 
it's materials, and cargo, as far as is poſſible. ——Provided always, that they 
ſhall be allowed reaſonable ſalvage of the merchants' goods — And for 

what 
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what remains of the wages, they may take their redreſs upon the materials 
ſaved out of the ſhip, and upon the freight agreed for. He that runs away 
without conſent, or is negligent in the preſervation, ſalvage, and depoſiting 
in ſecurity the ſhip and cargo, ſhall forfeit ten gilders; or if it be an officer, 
fifteen gilders, over and above the half of the wages or monthly pay, which 
he may have in arrear, and ſhall nevertheleſs be obliged to make ſatisfaftion 
for the loſs or damage that may have been occaſioned by his running away, 
diſobedience, or neghgence.—Ordzn. of Rott. 


5. RansoM from pirates, and the merchandiſes they take along with 
them, they may inſure.—Ordin. of Amſt. 


6. SEE Barratry, Contraband, Damage, Embezzlement, Fraud, Mariner, 
Negligence, Pilot, Piracy, Salvage, Shipwreck, Wages. 
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1. S owners, freighters, &c. who have conſtant occaſions to have their 

property inſured, have allo opportunities of foreſeeing and judging of 
moſt of the favourable and unfavourable circumſtances, which are likely to 
attend the voyage according to the ſeaſon, of the year in which it is to be 
performed; ſo they often conſult their own particular intereſt in ſuch caſes, 
by cauſing their inſurances to be made in the /ummer, long beſore the goods 
are intended to be loaded, or the ſhip can depart ; ſo that although the inſured 
well know it will be a winter vue, the inſurers, under an idea of the contrary, 
are induced in an early ſeaſon of the year, to underwrite it at a ſummer 
premium.—This is frequently the caſe in inſurances from the Baltic and 
other northern latitudes, the policies being ſometimes underwritten even 
before the ſhip's departure from England, in the ſummer months (eſpecially 
from the out-ports) and when there is a moral certainty that ſhe cannot ſail 
from Archangel, Peterſburgh, &c. till the winter is far advanced.—I ſhall not 
here preſume to decide the queſtion which, ſhould a loſs happen, would 
naturally ariſe in this caſe of deception (for ſuch it undoubtedly is) viz 
Whether ſuch an inſurance at a premium of 14 per cent. ought to hold 
good, when the inſured new. that the ſhip could not ſail till a ſeaſon when 
the known current and cuſtomary premium is 5g per cent.? -I ſhall only 
recommend, in order to prevent altercations thereupon, that the inſured do 
always candidly communicate what they expect, or at leaſt what they may 
really know, as to the time of the ſhip 8 departure ; and that the inſurers be 
attentive to make the needful enquiries in this reſpett. 


ih; MaLyNes n chis queſtion is worthy of conſideration, for the time 
makes great difference in the aſſurance: goods laden in ſummer are not in 
adventure comparable to the winter, when ſtorms and tempeſts do ariſe; and 
therefore are not the aſſurers to be made anſwerable to this aſſurance ; for the 
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cuſtom herein is clear, and concurring with the law of Oleron; and therefore 
not compriſed in the tenor of the policies of aſſurance. Lex Merc. 118. 


3. Wurx the proprietor of the goods, or ſhip, has ſaid the ſhip would 
be ready to ſail at a ſeaſon not dangerous for navigation, and the inſurer 
for that reaſon has more readily agreed to the inſurance, if, afterwards the 
owner of the ſhip or goods, ſhould defer her departure to an unfavourable 
ſeaſon, for inſtance, to the month of December, when the ſea becomes 
tempeſtuous, and the veile] and goods ſhould be loſt, the inſurer is not liable 
to any demand; as he that does not put to ſea in due time, ſails afterwards 
at his own riſque When maſters of ſhips, therefore, and thoſe concerned 
in navigating them, are detained in port by wine and women, and without 
aſſigning any juſt cauſe, they fail afterwards at their own peril, and are bound 
to make good both ſhip and cargo to their proprietors —Roccus, 188. not. 38. 


4- INSURANCE ſhall not be made on the ſhip's hull, or goods, before the 
ſhip ſhall he at the place from whence one cauſes himſelf to be inſured, 
without ſpecially expreliing in the policy that the ſhip was not yet there 
arrived, on pain of nullity —Ordm. of Amft. x 


5. Ir a ſhip or goods be delayed in the loading port beyond the time 
mentioned in the policy, ſo that it does not depart till a later ſeaſon of the 
year, when the dangers of the ſea are greater, the inſured is of this to inform 
the inſurer, who as he runs a greater hazard is entitled to ſuch an addition 
to the firſt premium, as 'was current at the time of the ſhip's departure, 
—Oradm. of Stockh. BOOK 


6. Sex Concealment, Date, Mee Infared, Basiert Out-Ports, 
Premium, Riſque, Ship or Shaps, Time, Touching, Hale. Ff Neg. 
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HE doctrine of ſea-worthineſs, that is, that © every ſhip inſured 

muſt be able to perform the voyage, unleſs ſome external accident 
ſhould happen,” has been ſo fully diſcuſſed, under title, In Meiency, par- 
ticularly in che remarkable caſe of the Mills Frigat, p. 281. that it is the 
leſs needful to enlarge upon the ſubject in this place therefore what follows 
may be conſidered as ſupplemental to what | 18 inſerted 1 1 he mien 
mentioned head. 8 


2. EvxN admitting ſea-worthineſs to be a general principle of law, it will 
fill deſerve to be enquired, What ſhall determine a ſhip to be capable 7˙— 
is it any examination or ſurvey which ſhall be made before the ſhip begins 
the voyage! ? if the ſurveyors pronounce her to be fit, is the law to deem her 
ſo? or is this to be determined by the event? and if a ſhip thus examined 


and 
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and approved of comes home ſafe, is the premium to be held? if ſhe be loſt, 
the ſum inſured not to be recovered ?—lIt is preſumed, that whoever ſtrictly 
purſues theſe enquiries, will be convinced that, on this principle, it is im- 
poſſible to draw any juſt line which ſhall infallibly divide the caſes, recoverable 
and not Fecoverable ; and which will not open a wide field to cavils and 
litigations: and if the cuſtom and uſage of merchants cannot be admitted to 
operate in theſe inſtances, as in reaſon and equity it often does and ought 
to do, againſt the ſeverity of certain points of law, innumerable miſchiefs 
and hardſhips will fall on merchants in general, and owners of ſhips in 


particular: Printed "Pe of the Mills Frigat, 


g. Tur principle of ſea-worthineſs in regard to a ſhip (as contended for 
by the defendant's counſel, in the caſe of the Mills Frigat) can never be 
mjurious to the honeſt merchant, but will rather excite the neceſlary care, 
that no ſhips be put up for freight, but ſuch as are in fu capable of 
performing the voyage, and preſerving his property : wherefore it is adviſe- 
able, that when a perſon is poſſeſſed of a veſſel, and puts in a maſter, in 
whom he confides, &c. he conſider, that the captain is his agent : that his 
mere orders to uſe his belt endeavours, and ſpare no expences to put the ſhip 
in a proper condition for ſailing, will not ſcreen her from the natural decay 
Which will of courſe happen, and is out of the captain's power to prevent ;— 
| Tuch as the impoſlibility of iron bolts keeping timber together, either in rough 
or ſmooth waters, longer than a certain time, &.: however willing the 
captain may be to think right, and do every thing that is in his conception 
neceſſary, yet the law and juries are open to examine and judge of his 
conduct, which examination implies no imputation of fraud on either owner 
or captain; and if it is found that the captain attempted to work miracles, 
that is, to fit out for ſea a =P which ought to be broke up,” the failure 
muſt revert upon the owners.——The doctrine of ſea-worthineſs of a ſhip is a 
moſt important matter: it is not only a check againſt the frauds of diſhoneſt 
men in regard to property, but it preſerves the lives of many uſeful members 
of ſociety, and ſaves families from the utmoſt affliction and miſery: the 
aſſureds* mere opinion of the ſufficiency of a ſhip will not always do: defects 
and neglects muſt both be anſwered for in particular cafes, although both may 
be equally unknown to the aſſured : there is a great deal of difference between 
accidental, trifling defects or negle&s, and capital ones. With regard to 
owners of ſhips being reſponſible for cargoes, it ſeems not improper that they 
ſhould, in particular caſes, be anſwerable to freighters, for the amount of the 
goods received on board very bad ſhips : for example, ſuppoſe a ſhip with ſuch 
a wretched bottom, that a hogſhead of ſugar or a block of tin plumps through 
it all at once; unobſerved by the captain, and yet the ſhip might be ſaved; in 
this caſe the owners of the ſhip would unqueſtionably be anſwerable for the 
hogſhead of ſugar or block of tin loſt —An/wer to the printed caſe of the 
Get 74, og 


"go! Ir the merchant proves that, when the ſhip failed, It was Wee bie to 


navigate, the maſter ſhall loſe his freight, and anſwer for the damages and 
intereſt 
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intereſt to the merchant. The loſs, diminution, or waſte, that may happen 
from the periſhable gualtty of any thing ſhall not — on the inſurers.—Ordin. 


of France. 


5. By the nature of the contract of affreightment the maſter is neceſſarily 
held to warrant his ſhip to be good, and perfectly in condition to perform 


the voyage, under pain of all clergen, Hamas, and intereſts.— . Weyt/en's 
Treatiſe of Averages, 10. | 


6. In ſuch caſe, the inſurers are free from any demand on the part of the 
inſured: the guaranty of the owner of the ſhip would be juſt the ſame, 
although the ſhip before the departure ſhould have been ſurveyed and judged 
in a condition to perform the voyage, as ſoon as by the event it ſhould. be 
verified that through latent defects ſhe was no longer navigable : that is, if it 
was aſcertained that ſome parts of her were ſo rotten, broken, or ſpoiled, as 
that ſhe was really incapable of reſiſting the common accidents of winds and 
ſeas, unavoidable in every navigation: the reaſon is, that the ſurvey of the 
ſhip at her departure regards only the external parts, becauſe ſhe 1s not 
unripped, ſo that the interior and hidden defects are not diſcovered ; for 
which, conſequently, the owner or the maſter remains always anſwerable, and 
that with the more Juſtice as they cannot well be ignorant of the bad condition 
of the {hip; but although they were 1gnorant, it would be the ſame, being 


neceſſarily bound to provide her good, and able to periorm the voyage.— 
1 Valin's Comm. 653. 


7. Wirn reſpett to damage done to goods through the inſufficiency, or 
bad condition of the ſhip, the queſtion © whether the maſter or owners of her 
are anſwerable for it?“ depends upon the aſcertaining whether the ſhip at her 
departure was in a condition to perform the voyage, or whether ſhe became 
incapable only by the bad weather, and ſtormy winds and ſea, which ſhe 
met with in her WAy.—2 Valin's Comm. 104. 


8. SEE Accident, Concealment, Condemnation, In/u uficengy, PYrotef, ne 
Ship, Wear and Tear. 


F 


1. W HEN goods are ſeized by perſons adminiſtering juſtice in a place, 

or by the people there, or by others, through force and violence, 
and without paying. their price; the inſurers are bound to make good their 
value to the owners, after they have made a ceſſion of them for the benefit of 
the inſurers, in order that theſe may recover thoſe goods, or their value, 
from the ſeizers.—Roccus, 210, not. 54. 


. Ir goods be lawfully inſured, and afterwards the veſſel is diſabled, by 
reaſon of which, with the conſent of the merchant, oy are pat into another 


thp, 


ſhip, which after arrival proves an enemy's ſhip; and by reaſon thereof is 


ſubject to ſeizure; in this caſe the inſurers ſhall anſwer, for that is ſuch an 
accident as is within the intention of the policy of inſurance, where the 
policy mentions againſt dangers of the ſea, enemies, &c. as policies generally 


do.— Vin. Abr. tit. Policy of Aſſur. 17. cites Gen. Treat. of Trade, 76. 


3. Cast.—The plaintiff cauſed himſelf to be inſured on the Prince 
Frederic, from Vera Cruz to London, “ intereſt or no intereſt, free of average, 
and without benefit of ſalvage :” the ſhip was afterwards ſeized, by order of 
the viceroy of Mexico, and the Spaniards turned her into a man of war, 
called her the St. Philip, and ſent her as commodore, with a ſquadron of 
Spaniſh men of war to the Havanna, they having firſt taken out the South- 
Sea company's arms, and made ſeveral alterations in her, and there was a 
war between England and Spain, and Gibraltar was actually beſieged by the 
Spaniards ;—the defendants proved the ſigning of preliminary articles of 
peace, before the ſeizure of the ſhip, and therefore inſiſted, that this ſeizure 
did not alter the property, and conſequently the defendants were not liable; 
for if the property was not altered, this inſurance made by the plaintiff, who 
had no intereſt, cannot bind, as nothing comes within the policy but a total 
loſs; and though there be theſe general words in the policy, reſtraint or 
detainment by princes, Hardwicke, chief juſtice, declared, iſt. that a war 
might begin without an actual declaration by proclamation, as in this caſe 
by laying ſeige to Gibraltar, a garriſon town; though there might be depre- 
dations at ſea between princes in amity, for which letters of marque, &c. 
might be granted: 2dly, as a war may begin by hoſtilities only, ſo it may 
end by a ceſſation of arms, and theſe preliminary articles being ſigned beſore 
the ſeizure of the ſhip, and there being a cellation of arms, he thought the 
ſhip being taken afterwards, not to be a taking by enemies, unleſs the jury 
took the caption to begin from the time the arms were ſeized, which was 
before the articles, and that was left to the jury: gdly, ſuppoſing the ſhip 
not taken by enemies, quzre, whether this detention for near the ſpace of a 
year was in thoſe ſorts of policies, viz. intereſt or no intereſt, a detention 
within the policy; or whether in ſuch policies, the inſurers are ever liable, 
but in caſe of a total loſs ? and if fo, this ſhip being afterwards reſtored, then 
he directed the jury to find for the defendant: this, he ſaid, depended on the 
cuſtom or uſage among merchants.— The jury gave a verdict for the defend- 
ant, but did not declare upon what point ; but they muſt be of opinion, ſhe 
was not ſeized in time of war, and that therefore the policy being intereſt or 
no intereſt, the aſſurers were not liable, becauſe there was no total lofs. 
In this caſe, the inſurance was made by one Deflores for the plaintiff, and 
Deflores wrote his name on the policy, and before the trial it was filled up 
with theſe words, © I made this for the benefit of Spencer ;” and no date; 
and it was admitted the action was well brought by ceſtui que truſt. Lex 
Merc. red. wy at Guildhall, 1 5 . 1736.,—Spencer v. Franco. 


2 dan rn, renters of ſhips, owners, mariners, men of all kinds, 


ſhips, and. all merchandiſes in general, and effects of one of the confederates, 
| 4 | V and 
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and of his ſubjecis and inhabitants, ſhall, on no public or private account, by 
virtue of any general or ſpecial edict, be ſeized in any the lands, ports, 
havens, ſhores, or dominions whatſoever of the other confederate, for the 
public uſe, for warlike expeditions, or for any other. cauſe, much leſs for the 
private uſe of any one; nor ſhall they be detained by arreſts, compelled by 
violence, or under any colour thereof, or in any wiſe moleſted or injured : 
which however is not to be underſtood of that detention and ſeizure, which 
ſhall be made by the command and authority of juſtice, and by the ordinary 
methods, on account of debt or crimes; in reſpect whereof the proceeding 


mult be by way of law, according to the form of juſtice.—Treaty with 
France, 1713. 


5. Sex Prelim. Diſc. 39, 79. Capiure, Claim, Condemnation, Confiſcation, 
Contraband, Detention, Document, Embargo, End of Voyage or Riſque, Ille- 
gality, Ireland, Law of Nations, Maſqued Ship or Property, Neutral Ship or 
Property, Proſtibited Goods, Reclam, Reſtraint, War. 


5 H I of 
1. FE the reaſons mentioned in the Prelim. Diſc. p. 70. I have deemed 
| it far from immaterial or unuſeful, to inſert in this place (previous to 
what directly concerns inſurances on ſhips) a brief account of the conſtruction, 
built, and different kinds of that moſt curious, complicate, and noble of all 
machines, upon which depend ſo much the events of all marine undertakings, 
as well as the ſucceſs of commerce in general: eſpecially as in proteſts and 


other documents concerning accidents to {hips, &c. the technical terms and 
names of the ſeveral parts of them are commonly made uſe of. 


2. Naval architecture comprehends the theory of delineating marine 
vellels upon a plane; and the art of framing them upon the ſtocks, 
according to the proportions exhibited in a regular deſign.— It may be diſtin- 
ouiſhed into three principal parts: 1ſt, to give the ſhip ſuch an exterior 
form as may be moſt ſuitable to the ſervice for which ſhe is deſigned: 2dly, to 
give the various pieces of a ſhip their proper figures; to aſſemble and unite 
them into a firm competent frame, ſo that by their combination. and 
diſpoſition they may form a ſolid fabric, ſufficient to anſwer all the purpoſes 
for which it is intended: and, gdly, to provide convenient accommodations 
for the officers and crew, as well as ſuitable apartments for the cargo, 
furniture, proviſions, artillery, and ammunition.— The exterior figure of 
a ſhip may be divided into the bottom and wupper-works : the bottom, or 
quick-work, contains what is termed the hold, and which is under water 
when the ſhip is laden: the upper-works, called alſo dead-work, comprehend 
all that part which 1s uſually above the water when the ſhip 1s laden ;. the 
figure of the bottom is therefore determined by the qualities which are 
neceſſary for the veſſel, and conformable to the ſervice for which ſhe. is 

| | | propoſed : 


propoſed: the qualities required in a ſhip ought to determine the figure of 
the bottom: a ip of war therefore ſhould be able to ſail ſwiſtly, and carry 
her lower tier of guns ſufficiently out of the water; 


; a merchant-/iip ought to 
contain a larg> cargo of merchant-goods, and be navigated with few 


hands; and both ſhould be able to carry fail firmly, ſteer well, drive little to 


leeward, and ſuſtain the ſhocks of the ſea without being violently ſtrained. — 
When the length of a ſhip is determined, it is uſual to fix her breadth by the 
midſhip- beam: on this occaſion, the ſhipwrights are divided in their opinions 
about the breadth which ought to be aſſigned to a ſhip relatively with her 
length, whilſt each one produces reaſons and experience in ſupport of his 
own {tandard :—thoſe who would diminiſh the breadth allege, iſt, that a 
narrow veſſel meets with leſs reſiſtance in paſſing through the water; 2dly, 
that by increaſing the length ſhe will drive leſs to leeward; gdly, that 


according to this principle, the water-lines will be more conveniently formed 


to divide the fluid; qthly, that a long and narrow ſhip will require leſs ſail to 
advance ſwiftly ; that her maſts will be lower, and her rigging lighter; and, 
by conſequence, the ſeamen leſs fatigued with managing the ſails, &c. :— 
thoſe, on the contrary, who would enlarge the breadth, pretend iſt, that 
this form 1s better fitted to preſerve a good battery of guns; 2dly, that there 
will be more room to work the guns conveniently; gdly, that by carrying 
more ſail, the {hip will be enabled to run faſter; or, that this quality will at 
leaſt overbalance the advantage which the others have of more eaſily dividing 
the fluid; 4thly, that being broader at the /oad-water line, or place where the 
ſurface of the water deſcribes a line round the bottom, they will admit of being 


very narrow on the floor, particularly towards the extremities; and, zthly, 
that a broad veſſel will more readily riſe on the waves than a narrow one. 


From ſuch oppoſite principles has reſulted that variety of ſtandards adopted 


by different ſhipwrights; and a ſervile imitation of theſe mechanical methods 
has, to the great reproach of the art, produced all thele pretended rules of 
proportion: for, the various modes they have hitherto adopted indiſputably 
prove their doubt and uncertainty with regard to their proper ſtandard.— 
In veſſels of war, the general dimenſions are eſtabliſhed by authority of officers 
appointed by government to ſuperintend the building of ſhips: in the 

merchants ſervice, the extreme breadth, length of the keel, depth in the hold, 
height between decks and in the waſte, are agreed on by contract; and from 


theſe dimenſions the ſhipwright is to form a draught ſuitable to the trade for 
which the hn is deſigned. 


enn ee may be defined the manner of conſtructing ſhips, or 
the work itſelf, - as diſtinguiſhed from naval architecture, which has been 
conſidered as the theory. — The pieces, by which this complicated machine is 
framed, is joined together in various places, by /carfing, rabitting, tenanting, 


and ſcoring :—during the conſtruction of a ſhip, ſhe is ſupported in the dock, 


or upon a wharf, by a number of ſolid blocks of timber placed at equal 
diſtances from, and parallel to, each other; ſhe 1s then ſaid to be on the 
ſtocks :—the firſt piece of timber laid upon the blocks is generally the #ee/- I 


lay 
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ſay generally, becauſe of late, a different method has been adopted in ſome 
of the royal dock-yards, by beginning with the floor-timbers; the artiſts 
having found that the keel is often apt to rot during the long period of 
building a large ſhip of war: the pieces of the keel, are ſcarfed together, 
and bolted, forming one entire piece, which conſtitutes the length of the 
veſſel below: at one extremity of the keel is erected the ſtem; it is a ſtrong 
piece of timber incurvated nearly into a circular arch, or, according to the 
technical terin, compaſſing, ſo as to project outwards at the upper end, 
forming what is called the rake forward: in ſmall veſſels this is formed of 
one piece, but in large ſhips it is compoſed of ſeveral pieces ſcarfed and 
bolted together: at the other extremity of the keel, is elevated the ſftern-poſt, 
which is always of one entire ſtraight piece: the heel of it is let into a mortiſe 
in the keel, and having it's upper end to hang outwards, making an obtuſe 
angle with the keel, like that of the ſtern: this projection 1s called the rake 
abaft: the ſtern-poſt, which ought to ſupport the ſtern, contains the iron- 
work or hinges of the rudder, which are called the googrngs, and unites the 
lower part of the ſhip's ſides abaft: towards the upper end of the ſtern-poſt, 
and at right angles with it's length, is fixed the middle of the wing tran/om 
where it is firmly bolted : under this is placed another piece parallel thereto, 
and called the deck-tran/ſom, upon which the after-end of the lower-deck is 
ſupported : parallel to the deck-tranſom, and at a proper diſtance under it, 
another piece is fixed to the ſtern-poſt, called the /ir/t-tran/om, all of which 
ſerve to connect the ſtern-poſt to the faſhion-preces: two more tran/oms, 
called the /econd and third, are allo placed under theſe, being likewiſe 
attached to the faſhion-pieces, into which the extremities of all the tranſoms 
are let: the faſhion-pieces are formed like the other timbers of the ſhip, and 
have their heels reſting on the upper part of the keelſon, at the after 
extremity of the floor-ribbands ;—all theſe pieces, vz. the tranſoms, the 
faſhion-pieces, and their top-timbers, being ſtrongly united into one frame, 
are elevated upon the ſtern- poſt, and the whole forms the ſtructure of the 
dern, upon which the galleries and windows, with their ornaments, are 
afterwards built: the ſtem and ſtern- poſt being thus elevated upon the keel, 
to which they are ſecurely connected by knees and arched pieces of timber 
bolted to both, and the keel being raiſed at it's two extremities by pieces of 
dead wood, the midſhip floor timber is placed acroſs the keel, whereto it is 
bolted through the middle: the floor-timbers before and abaft the midſhip- 
frame are has ſtationed in their proper places upon the keel; after which the 
keelſon, which, like the keel, is compoſed of ſeveral pieces ſcarfed together, 
is fixed acroſs the middle of the floor-timbers, to which it is attached by bolts 
driven through the keel, and clinched on the upper part of the keelſon: the 
futtocks are then raiſed upon the floor-timbers, and the Haufe pieces erected 
upon the cant-timbers in the fore part of the ſhip: the top-tembers on each 
| ſide are next attached to the head of the futtocks: the frames of the principal 
timbers being thus completed, are ſupported by ribbands.—The 7:bs of the 
ſhip being now ſtationed, they proceed to fix on the plants, of which the 
wales are the principal, being much thicker and ſtronger than the reſt ; the 
_— 
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harpins, which may be conſidered as a continuation of the wales at their ſore— 
| ends, are fixed acroſs the hawſe-pieces, and ſurround the fore part of the 
ſhip : the planks that encloſe the ſhip's ſides are then brought about the 
timbers, and the clamps, which are of equal thickneſs with the wales, fixed 
oppolite to the wales within the ſhip; theſe are uſed to ſupport the ends of 
the beams, and accordingly {tretch from one end of the ſhip to the other; the 
thick-fiuff, or ſtrong planks of the bottom within-board, are then placed 
oppoſe to the ſeveral ſcarfs of the timbers, to reinforce them throughout the 4 
{hip's length: the planks employed to line the ſhip, called the ceiling, or ſool- | [ 
waling, is next fixed in the intervals between the thick {tuff of the hold: the 
beams are afterwards laid acrois the {hip to ſupport the decks, and are 
connected to the ſide by lodging and hanging-knees ;—the cable-bits being 
next erected, the carlings and ledges are dilpoled between the beams to 
ſtrengthen the deck: the water -ways are then laid on the ends of the beams 
throughout the ſhip's length, and the /þzrietting lixed cloſe above them: 
the upper-deck is then planked, and the ring placed under the gunnel or 
planſheer in the waſte : they proceed next to plank the guarter-deck and 
ſorecaſtle, and to fix the partners of the maſts and caßſterns with the coamings 
of the hatches: the breaſt-hooks are then bolted acroſs the ſtem and bow 
within-board, the ſtep of the fore-maſt placed on the keelſon; and the r:ders 
fayed on the inſide of the timbers to reinforce the ſides in different places of 
the ſhip's length: the pornters, if any, are afterwards fixed acroſs the hold 
diagonally to ſupport the beams; and the crotch ſtationed in the after-hold to 
unite the half-timbers: the „hs of the main-maſt and capſterns are next 
placed; the planks of the lower-deck and orlop laid; the navel-hoods fayed 
on the haw/e-holes ; and the knee of the head, or cut-water connected to the 
ſtem: the figure of the head is then erected; and the trail-board and cheeks 
fixed on the ſides of the knee: the taffare! and guarter-fueces, which 
terminate the ſhip abaft, the former above, and the latter on each ſide, are | 
then diſpoſed; and the ſtern and guarter-galleries framed and ſupported by | i 
their brackets : the pumps, with their well, are next fixed in the hold; the 1 1 
limber-bourds laid on each fide of the keelſon, and the garboard-ftrake fixed 1 
on the ſhip's bottom next to the keel without. The Au being thus fabricated, 
they proceed to ſeparate the apartments by bulk-heads, or partitions; to 
frame the port-lids ; to fix the cat-heads and cheſ5-trees ; to form the hatch- = 
ways and /cuttles, and fit them with proper covers or gratings : they next 1 
fix the ladders whereby to mount or deſcend the different hatchways, and br 
build the manger on the lower-deck, to carry off the water that runs in at the TH 
hawſe-holes when the [ſhip rides at anchor in a ſea: the bread-room and 
magazines are then lined, and the gunnel, rails, and gang-ways, fixed on 
the upper part of the ſhip: the cleats, ' kevels, and ranges, by which the 
ropes are faſtened, are afterwards bolted or nailed to the ſides in different 
places: the rudder, being fitted with it's irons, is next hung to the ſtern- poſt; 
and the tiller, or bar, by which it is managed, let into a mortiſe at it's 
upper end: the Jeuppers, or leaden tubes, that carry the water off from the 
ek, are then placed in holes cut through the ſhip's ſides; and the ftandards 
0 | : 6 K bolted 
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bolted to the beams and ſides above the decks to which they belong: the 
pooþ-lanthorns are laſt fixed upon their cranes over the ſtern, and the bilge- 
ways, or cradles, placed under the bottom, to conduct the {ſhip ſteadily into 
the water whilſt launching. 


4. By the built of a ſhip, is meant the particular form or ſtructure of it, 
by which ſhe 1s diſtinguiſhed from others of a different claſs or nation : thus 
a ſhip 1s ſaid to be frigat-built, galley-built, a hag-boat, a pink, a cat, &c. 
or to be Engliſh-built, French-built, American-built, &c. 


5. AmoxGsrT people who are unacquainted with marine diſtinQions, the 
term, „ib, is of very vague and indiſcriminate acceptation: in the ſea- 
language, however, it is more particularly applied to a veſſel furniſhed with 
three maſts, each of which is compoled of a lower maſt, top-maſt, and top- 
gallant-maſt, with the uſual machinery thereto belonging :—the ſeveral kinds 
of veſlels which are uſually comprehended under the general name of ſhip, 
beſides thoſe of the line of battle, are galleons, frigates, hag-boats, cats, 
galleys, barks, pinks, and fly-boats : the hag-boat only differs ftom a frigate- 
built ſhip in the figure of the ſtern, which has a great reſemblance to that of 
the cat, as being in a middle degree between the former and the latter :— 
there are alſo other ſorts of trading veſſels, as /nows or ſneaus, brigs or 
brigantines, bilanders, ſchooners, &c. with two maſts, and ſloops, hoys, cutters, 
tarians, &c. with one maſt, chiefly uſed in coaſting. 


6. Ir a ſhip be broken up, or taken in pieces with an intent to convert 
the ſame to other uſes, and afterwards on change of mind ſhe be rebuilt with 
the ſame materials, ſhe is now another, and not the ſame ſhip ; eſpecially if 
the keel be ript up, or changed, and the whole ſhip be all once taken aſunder 
and rebuilt, there determines the partnerſhip guoad the ſhip; but if a ſhip 
be ripped up in parts, and taken aſunder in parts, and repaired in parts, yet 
ſhe remains ſtill the ſame veſſel, and not another; nay, though ſhe hath been 
ſo often repaired, that there remains not one ſtick of the original fabrick. 
Molloy, b..2. c. 1. 


7. ASSURANCE upon ſhips is not to be made for more than /even-eighth 
parts of the real value of ſuch ſhips, without diſtinction whether the intended 
voyage be on this or the other fide of the line.—Ordin. of Rott. 


8. As it may happen in a river's mouth or port, that a ſhip ſhall be on 
fire, and others that are very near and contiguous, ſhall be expoſed to the 
ſame calamity, and to avoid it, it ſhall be abſolutely neceſſary (as the only 
means) timely to deſtroy or ſink the neareſt, it may be done; and in this 
caſe the other ſhips, and their loadings, ſhall contribute to the payment of 
that which ſhall have been ſo deſtroyed, and make good the loſs of her and 
her cargo proportionably among them, on account of the mmm n 
they received by deſtroying her —Oram. of- Bulb. 

9. Ie 
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9. Ir inſurance be made on the hull and keel of a ſhip, her tackle, 
apparel, and proviſions, or on a part thereof, the valuation {hall be made in 
the policy. —Ordin. of France. 


10. He who cauſes himſelf to be inſured on the hull or body of a ſhip 
built of fr wood, ſhall particularly inſert it in the policy, mentioning that ſhe 
1s built of fir wood, on pain that otherwiſe the underwriters ſhall not 
be obliged to pay more than the half of the lols that might happen.— 
Ordin. of Amft, | 


11. Any one inſuring a ſhip's hull or part of it, ſhall be obliged to 
declare and make known, whether it be a fir, or an oak ſhip, a larger premium 
being to be paid for one of fir, than one of oak; ſo that if on the loſs of an 
inſured ſhip it ſhall be found to have been of fir, and this had not been 
declared by the infured when the inſurance was deſired, he {hall be entitled 
to only half the ſum inſured. —Ordmn. of Copenh, 


12. REMARKS.— The laws of different countries, with regard to inſurances 
on ſhips, are very diſſimilar; nor do any of them ſeem to be ſulliciently 
calculated to prevent the injuſtice which it is in the power of the aſſured and 
their agents, in caſes of accidents, to do to the mlurers ;—ſome of thoſe laws 
prohibit the including, in the inſurance of a ſhip, any of her rigging or tackle, 
as being ſubject to wear out, or their promfions or ammunition, becauſe of 
the conſtant con/umption ; others forbid to inſure beyond a certain proportion 
of the ſhip's value. By the ordin. of Antwerp, the inſuring above half the 1 
value of the ſhip was prohibited, if the was in ballaſt, or but half loaded; ll 
yet, if above half loaded, her full value, with the artillery and ammunition, . 
might be inſured, but not the tackling, furniture, &e. ;—by the ordin, of 4 
Rotterdam (as before mentioned) /even-erghths may be injured, and the Li 
freight . = the ordin. of Middleburg, only an half, and none of the ; 
ammunition: or proviſions that are to he conſumed : the ordin, of Koneng/- 
burg allows nane-tenths of the value of the {hip, rigging, tackle, ammunition, 
and proviſions to be inſured; but not the freight: the ordin. of France 
permits to inſure only nne-tenths of the ſhip, her tackle, apparel, proviſion, 
&c. if the inſured be on board; but prohibits inſurance on frezght :—the 
ordin. of Amſterdam, Hamburgh, and Stockholm, permit inſurance to the full 
value of the ſhip, with all it's rigging, anchors, cables, ſails, guns, ammuni- 
tion, proviſions, premium of inſurance, &e. nothing excepted; alſo the 
freight :—and this is likewiſe the practice in England. In former times 
inſurances on ſhips were, by intelligent underwriters, preferred to thoſe on 
goods; but, of later years, ſuch have been the artifices, and ſo various the 
mal-praftices, in fitting out bad and n/ufficient ſhips, and in ſupplying their 
real defects, as well as repairing all their damages, even thoſe which are 
properly denominated wear and tear, at the expence of the inſurers, that it 
is become on the whole a very ruinous branch of underwriting, notwith- 
n the check that has been for ſome years paſt put upon theſe practices, 
by 
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by the eftabliſhment of the regiſter-office in London (by ſubſcription of 


inſurers, &c.) for the purpoſe of ſurveys the quality and condition of 
ſhips, in the principal ports of Great-Britain and Ireland :—and there 1s 
unqueſtionably need of more effectual reform in this reſpect, as well as in 
what regards a more equitable adjuſtment or indemnification of loſſes and 
averages on ſhips. In the firſt place, every ſhip ought to be obliged 
before her departure, to undergo a full examination by ſkilful perſons, autho- 
riſed by lato, to authenticate her real ſtate and condition, and to report in 
what reſpetts ſhe is ſufficient, inſufficient, or defective: this method has 
lately been adopted in France, in purſuance of a royal edit of the 17th of 
Auguſt 1779; whereby all ſhips are forbid to proceed on their voyages 
before ſuch a ſurvey is made :—edly, the zn/ured, or owners, ought not to be 
permitted to fix ſuch valuation as they pleaſe, in the policy; but to be obliged 
to ſtand the riſque themſelves of a certain proportzon (not leſs than one-/ixth ) 
of the true value of the ſhip, her appurtenances and outfit (including the 


| victualling, advance to ſailors, premium of inſurance, &c.) ſo that in caſe of 


tolal loſs, the owners may bear at leaſt ſome part of the decreaſe of the 
ſhip's value, through the neceſſary wear and tear, conſumption of proviſions, 
&c.; and that in caſe of ſtranding, ſalvage, &c. the inſurers may not be liable 
to pay, not only for real but ideal loſſes, by making good to the aſſured 
the full value of the ſhip, &c. as it ſtood at the outſet, and eſpecially the 
amount of an over-valuation, which is generally made with an ill deſign: 
ſuch a regulation is ſtill more neceſſary, where it is allowed to inſure the 


freight, as well as the ſhip and out-fit :—gdly, when a ſhip has ſuffered 
damages on the voyage, and particularly when ſhe is repaired abroad, it is 


not only the damages ſhe has really ſuſtained, together with the wear and 
tear, that are charged to the inſurers, but in general good care is taken to 
include, under the denomination of repair, the ſupplying every defect, and 
making good every inſufficiency of the ſhip, that ſubſiſted prior to the 


commencement of the riſque; by which means inſurers are often made to 


pay an average of 50 per cent. when in juſtice they ought not to pay more 
than 10 per cent. :—without ſome proper remedy, or preventives againſt 
theſe frequent malverſations, inſurers ought to be very cautious in under- 
writing of ſhips ——With regard to the foregoing and ſundry other matters 
which relate to inſurances on ſhips, the reader will receive further and diſtinct 
information, under the reſpective heads wen to below. 


13. SEE Prelim. Diſc. 35, 83. 8 Andi Average, Bottomry, 
Condemnation, Copenhagen, Damage, Diſtreſs, Dock, Eaſt-India Ships, Foreign 
Court, Foreign Owner, Foreign Shaps, Fraud, Freight, General-Average, 


Inſufficiency, Inſured, Intereſt, Mooring, Navigation & Navigation Act, 


Outfit, Particular-Average, Privateer, Proviſions, Repair, Riſque, Running 


Foul, Salvage, Sea-worthy, Shops” of War, Stranding, Total 12 Vatuation, 


Wager, Wear & Tear, Wreck, 


SHIP OR SHIPS. 
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1. 341 merchandiſes are ſent to diſtant parts, from whence no letters 

can regularly come, and it cannot therefore be certainly known, 
in what effects, or in what ſhips, the returns will be made; it is cuſtomary to 
inſure on goods in any ſhip or ſhips expected, or that may come from 
thence :—thus, the policies from La Vera Cruz to Cadiz often mention no 
more than the inſurance being made on goods or money to be ſhipped by A. 
a factor at the former place, to the conſignment of B. at the latter: but this 
is leaving too much room for fraud; for the ſhippers at Cadiz commonly 
join the goods of ſeveral of their friends in one invoice, which they give 
the {ator who goes to the Weſt-Indies; and although the regifter may ſhew 
that goods, or money came from A. at Vera Cruz, to the conſignment of B. 
at Cadiz, it does not fix for who/e account theſe goods are, and for whon 


purchaſed ; ſo that the proof of the property of the effects muſt reſt ſolely on 


B.'s declaration or affidavit: the people at Cadiz, indeed, when they join ſeveral 
of their friends' goods in one invoice, commonly diſtinguiſh them therein by 
particular marks, and order the factor, when he ſends any returns, to explain 
in the regiſter how much belongs to each mark; but as this is not always ſtrictly 
obſerved, inſurers, when policies are offered upon uncertain returns, ought 
not to let the riſque reſt upon ſuch a general explication, as that of © coming 
under regiſter from A. to B. for ſuch a mark's account * but to inſiſt upon 
being informed, before they underwrite, or by return of the poſt, © what theſe 
returns are the produce of: Has for inſtance, a policy might be filled up in 
the manner following, viz. on money or goods expected in any ſhip or 
ſhips, for the proceed of an hundred pieces of cloth, which in Spain contained 
three thouſand one hundred varas, and in value amounted to twenty-four 


thouſand rials of plate, ſent out in five bales, N. M. No. 1 to 5, under the care 


of Don ] . A———, or for the proceeds of ſuch things as are explained 
in a ſealed-up declaration depoſited in the office. By thus knowing as much 
as the inſured himſelf, the inſurers are as little expoſed to fraud, by ſigning 
on a {hip or ſhips not named, as if they were named; and by ſeeing what 
orders were given, and why they were not executed, they are enabled to 
come at the truth: for if they doubt of what is communicated to them, they 
know what enquiries to make on the ſpot: and as to the ſhips which can be 
expected, it is commonly known in what condition they were, when they 


went out, how long they have been kept abroad, and are likely ſtill to 


, x 


remain there. That the inſurers might not be obliged for too long a 
detention, it has been wiſely introduced, in London, to make it a condition 
in ſome policies, not to run the riſque but only © on goods that ſhall be, 
or may have been ſhipped, on or before ſuch a date; that is, within a 
year or two. las 


2. Tun Spaniards frequently get inſured at Amſterdam, on any veſſel or 
veſſels, which have loaded goods at La Vera Cruz, or elſewhere, in the 
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Spaniſh Weſt-Indies to their addreſs; but there is found ſuch deceit in theſe 
contracts, by the concerned ſending falſe declarations that they had not 
received any thing upon any ſhip of the flota or flotilla, when they had, 
and returning the premium, as has made the greateſt part of the inſurers 
reſolve not to underwrite to thoſe gentlemen, but on condition to make 


no returns, although the infured ſhould have no intereſt in the fleet. — 
Ricard's Negoce d Amſt. 


3. As to an aſſurer's being liable to the adventure of goods ſhipped from 
one {hip into another; ſometimes in policies of aſſurance it happens, that 
upon ſome ſpecial conſideration this clauſe, forbidding the transferring of 
goods, is inſerted ; becauſe in time of hoſtility or wars between princes, it might 
fall out to be unladen into the ſhips of thoſe contending princes, whereby 
the adventure would be far more hazardous: but according to the uſual 
allurances, which are made generally without any exception, the aſſurer is 
liable thereunto ; for“ it is underſtood that the maſter of a ſhip without ſome 
good and accidental cauſe would not put the goods from one ſhip to another, 
but would deliver them (according to the charter-party) at the appointed 
place ;” which is the cauſe that when aſſurance is made upon ſome particular 
goods laden in ſuch a ſhip, under ſuch a mark, the policy maketh mention of 
the goods laden to be tranſported and delivered to ſuch a place by the“ ſhip, 
or by any other ſhip or veſſel, until they be ſafely landed: fo that in all thele 
and the like, the condition makes the law. Mal. Lex Merc. 118. 


4. Cask. The plaintiff inſured “ intereſt or no intereſt on any ſhip he 
ſhould come in from Virginia to London, beginning the adventure on his 
embarking on board ſuch ſip; the money to be paid, though his perſon 
ſhould eſcape, or the ſhip be retaken: —he embarked on board the Speed- 
well, but ſhe ſpringing a leak at ſea, he went on board the Friendſhip, and 
arrived ſafe at London: but the Speedwell was taken after he left her: 
and now in an action againſt the underwriter he was held liable; for the 
inſurance is on the ſhip the plaintiff et out in; and had that got ſafe home, 
and the other been loſt, the plaintiff could not have recovered upon the foot 


of having removed his perſon into that {hip in the middle of the . — 
Stran. 1248. 19 Geo. 2 Dick v. Barrel. 


6. THE following caſe affords matter es reflection: A merchant in 
London, in 1779, not knowing in what ſhip, or to what amount, goods, which 
he expected from his correſpondent in one of the Weſt-India iſlands, would 
come, made inſurance thereof by a policy “on any ſhip or ſhips, wherein was 
expreſled the kind of goods, the mark, by whom they were to be ſhipped, 
and for whoſe account; and that they were expected to be loaded in ſome or 
all of the ſhips A, B, and C, then at the ſaid iſland.” Finding it difficult to get 
more than 1,400l. ſubſcribed to that policy, he opened, a little time after, three 
others; that is, one upon each reſpective ſhip, by name, and he got inſured on 
the ſame goods, deſeribed —— as above, viz. __— in the ſhip A. and 
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1,600]. in the ſhip B. and another ſum in the ſhip C. (which laſt is immaterial. as 
no goods were put on board the C. and conſequently the premium was 
returned): it afterwards appeared that there was ſhipped inthe A. to the 
amount of 1,580l.; and in the B. to the amount of 7401, :—both theſe {hips were 
taken and made prize of by the enemy: and now the queſtion was, © how 
the loſs ought to be borne, and what return of premium be made, by the 
inſurers, on each of the three policies; 1. e. that on ſhip or ſhips, that on A, 
and that on B !'——The inſured and the inſurers being mutually amicable, 
referred the matter, upon a verbal repreſentation of it, to the immediate 
deciſion of two friends; who gave their opinion, on the ſpot, that the 
inſurers on the A. ſhould pay the full loſs of 1,58ol.; the inſurers on the B. 
the full loſs of 74ol.; and return the premium on the ſum over-infured on 
each; and that the inſurers on {hip or ſhips ſhould bear no loſs, but only 
return the premium, as for no intereſt, —-I was myſelf one of the inſurers 
on the B. and paid the loſs according to the ſaid opinion; which nevertheleſs, 
I think was erroneous, for the following reaſons; v2z.—1. that when two or more 
policies are made on the /ame intereſt, at different times, the firſt policy 
ought to ſtand good as far as the amount of the mtereſt, and the ſubſequent 
policy or policies only for what may be ſhort inſured on the prior policy :— 
2. that when two or more policies are made at the /ame lime, on the /ame 
zntereſt, then the inſurers on both or all thoſe policies ſhould be upon an 
equal footing with regard to loſs or gain, in proportion to their ſubſcriptions : 
g. that, in the inſtance before mentioned, the intere, or property inſured, 
was as clearly de/cribed and identified in the policy © on ſhip or ſhips” 
(wherein were allo expreſsly mentioned the ſhips A. and B.) as it was in the 
policies“ on A. and B; —and therefore, had there arrived, between the time 
of making the inſurance on {hip or {hips, and the time of making thoſe on 
A. and B, an account of the lols of that intereſt on thoſe two ſhips, it 
muſt have been paid as far as 1,400l. /olely by the inſurers on ſhip or ſhips ;— 
but, 4. even if the three policies, i. e. on {hip or ſhips, on the A. and on 
the B. reſpectively, might all be deemed as made at the /me time; and, 
although neither the A. nor the B. had been mentioned in the policy on ſhip 
or ſhips; yet, as ſoon as it was afterwards aſcertained that the goods 
inſured, and deſcribed by the policy on ſhip or ſhips, were, in fad, on board 
the A. and B. that policy was equally valid, and in the fame predicament 
(ſuppoſing it made at the ſame time) as the policy on the A. and that on the 
B. with relation to the particular intereſt on board of each of thele ſhips : and 
therefore the Loſſes, and alſo the returns of premium, on each intereſt ought 
to have been (in ſuch caſe) apportioned, as well upon the policy on ſhip or ſhips, 
as upon each of the other policies: that is, the inſurers on ſhip or ſhips, and 
the infurers on the A. ſhould have jointly (according to a due apportionment 
on the ſums inſured) borne the loſs and return of premium with reſpect to 
the intereſt in the A.;—and in like manner the inſurers on {hip or ſhips, and 
the inſurers on the B. ſhould have borne the loſs and return with reſpect to 
the intereſt in the B.—And thus the only queſtion would be concerning the 
accuracy of the calculation, or the right apportionment of the loſs and return 
Degas | wo 
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on each policy. But the ſact was, that the policy on ſhip or ſhips was a 
fprior-mſurance ; and therefore a total loſs of 1,400l. ought to have been paid 
thereon; and the remainder only, being g20l. ſhould have been paid, as alſo 
returns of premium made, by the two other policies, in a due proportion, 
according to the reſpective ſums inſured thereon, and the reſpective intereſts 


ſhipped upon each veſſel. 


6. A PERSON having goods coming from remote countries, and does not 
as yet know the name of the ſhip or maſter, he 1s allowed to have them 
inſured, this circumſtance being ſet down in the policy, and likewiſe the name 
ot the proper lading place, and of the perſon who ſhall load thoſe goods or 
merchandiſes, together with the name of the place where the ſhip is to 
unload, and of the perſon to whom they ſhall be conſigned ; moreover the 
inſured, upon his firſt knowledge of the name of the {hip and maſter, ſhall not 
fail without delay to acquaint the inſurer. —Ordzn. of Stockh. 


7. Ir an inſurance be made and particulariſed to be on ſeveral ſhips, and 
the whole of what was to be laded be put in one ſhip, the inſurer ſhall not be 
anſwerable for more than he may have underwrote on the particular ſhip, 
though all the others ſhould happen to be loſt; and he ſhall return the 
premium of the overplus, reſerving half per cent.—Ordzn. of France. 


8. Ir the name of the ſhip and maſter could not be come at, the letter or 
letters of order or advice mult be annexed to the policy, or at leaſt be ſhewn 
to the inſurers; and at all times notice muſt be taken thereof in the policy, 
expreſſing the name of the perſon that gave the advice, and the date of ſuch 
letter or letters of advice and order, the names of the ſhipper and conſignee, 


under penalty of being null and void. —Ordzn. of Rott.—Ordn. of Amt. 


9. Wur an inſurance is made on ſhip or ſhips with convoy, without 
naming them, the ſame is to be underſtood of ſuch as arrive with the fir 
convoy at the place mentioned in the policy; but if it appears that the 
inſured had no goods or intereſt at all, or at leaſt not ſo much as the inſu- 
rance was made for, then the premium is to be returned and paid back in 


proportion, and thereby the ſaid contract ſhall be annulled.—Orazn. of Hamb. 


10. REMAR ERS. It is undoubtedly very hazardous to inſure goods ex- 
preſſed in policies to be“ in any ſhip or ſhips;” becauſe the underwriter muſt 
in almoſt all ſuch caſes be dependent on the honour of the inſured, in giving 
an account of what goods were really loaded, at what tzme, by whom, for 
_ whoſe account, to whoſe conſignment, and in what ſhips ; and the latter has it 
generally in his power very much to deceive the former in theſe reſpects.— 
The temptations of ſelf-intereſt are too irrefiſtible with many perſons, in matters 
of trade, and eſpecially in thoſe of inſurance; and the diſhoneſt advantages 
that have been taken of fair and unſuſpeQing inſurers, in requiring them 
to make returns of premium, on the pretence of no zntereſt having been 


ſhipped 
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ſhipped, or of ſhort intereſt, when the fact hath been otherwiſe, have been 
too frequently detected, and too notoriouſly practiſed, even by perſons 
of reputed probity, not to make it neceſſary, in conformity with the plan of 
the preſent work, to recommend great caution in the underwriting of policics 
of this kind, without ſuch deſcriptions inſerted therein, as to the circum- 
ſtances aforementioned, and, if poſſible, the names of the ſundry veſſels, 
by ſome one or more of which the goods are expetted, as may be 
ſome check againſt impoſition :—and eſpecially, when applications are 
made for loſſes, averages, and returns of premium on ſuch policies, 
it ought to become an eſtabliſhed cuſtom for the inſured to produce 
readily as of courſe, and without importunity, all ſuch orders, bitls of 
lading, invoices, letters of advice, and other documents, together with ſuch 
formal and authentic atteſtations, as may ſatisfactorily aſcertain the truth and 
regularity of the tranſactions: for, unleſs ſuch methods be put in practice, 

I do not heſitate to aver, from my own knowledge and experience, that 
inſurers may be, as they now often are, kept under ſuch riſques during 
many months, in the worſt /eaſons, and made liable for whatever loſſes and 
damages may happen in the courſe thereof, to the full amount of their ſub- 
ſcriptions, although three times the value of the ſums underwritten, and 
perhaps more, may during ſuch a ſpace of time actually arrive, in fome 
kind of goods, by ſome ſhips, and from ſome correſpondents or other; or 
finally the underwriter, neceſſarily ignorant of theſe things, and confiding all 
the while in the good faith of the merchant, may be called upon for a return 
of the whole, or a large proportion of the premium :—nay, I have been 
allured, that there are not wanting houſes even of character and reputation, 
who make it a rule at certain ſeaſons, to keep a large ſum inſured on ſhip or 
ſhips, for a very conſiderable time; and at laſt arbitrarily fix the loſſes, the 
intereſt, and the returns of premium for ſhort or no intereſt on ſuch policies, 

juſt as events may have happened, and as ſuits their own advantage, or as 
the goods may have been on their own account, or for that of others. And 
it is ſtill further remarkable, that there are ſome perſons who think, or 
pretend to think themſelves juſtifiable in ſuch management of the mode of 
inſurance here treated of. Moreover, in ſome inſtances where goods have 
been ſhipped and departed, on foreign voyages, eſpecially from and to diſtant 
places (as between the Weſt-Indies and Newfoundland, America, and the 
like) the proprietors or inſured having had good reaſon to think they might be 
loſt, taken, or other accident happened to them, and having even known 
what veſſels they were ſhipped in, the time of their departure, &c. yet, in 
order to cover a fraudulent intention, they have cauſed policies to be made 
on ſhip or ſhips, concealed from the inſurers the intelligences they were in 


poſſeſſion of, and managed ſuch inſurances in the iniquitous manner above 
intimated. 


11. Str Alteration of Policy Voyage or Riſque, Average, Blank, Conceal- 
ment, Double-Inſurance, Flota, Fraud, Intelligence, Intereſt, Order, Prior- 
ance, Proof, Regiſter, Relading, Return, Riſque, Seaſon, Truſt & Truſtee. 
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1. Y Stat. 8 Geo. 1. c. 24. ſ. 8.—In caſe any captain or other officer of 


any of his majeſty's ſhips of war, ſhall receive on board, or permit 
to be received on board, any goods in order to trade with the ſame, except 
gold, ſilver, or jewels, and except goods belonging to any merchant ſhip 
wrecked, or in imminent danger, in order to the preſerving them, and except 
ſuch goods as they be ordered to receive by the commiſſioners of the admi- 
ralty ; every ſuch captain or officer ſhall, being convicted by a court martial, 

forfeit his command and office, and be for ever incapable to ſerve in the 
naval ſervice, and ſhall forfeit to his majeſty all wages due to him for his 
ſervice in the ſhip whereunto he ſhall belong, or at any time after ſuch offence 
{hall be committed. S. 9. The ſaid captain or. officer, and the owners of 
ſuch goods, ſhall forfeit the value of ſuch goods, one moiety to ſuch as ſhall 
make diſcovery of the offence, and the other moiety to Greenwich-Hoſpital; 
all which forfeitures may be ſued for in the court of admiralty. Made 


perpetual 2 Geo. 2. c. 28.——And by 22 Geo. 2. c. 33. 1. 24. Penalty 500l. 


2. Ir ſhall be lawful for the people and ſubjects of both kings, to have 


accels to the reſpettive ports of the one and the other, and there remain, and 


depart again with the ſame freedom, not only with their ſhips and other 
vellels for trade and commerce, but alſo with their other ſhips fitted for war, 
armed, and diſpoſed to reſiſt and engage the enemy; and, arriving by ſtreſs 
of weather, to repair their ſhips, or furniſh themſelves with proviſions; ſo 
that, entering willingly, they be not ſo numerous, that they give juſt occaſion 
of ſuſpicion; to which end they are not to exceed the number of eight, nor 
continue in their havens, nor about their ports, longer time than they ſhall 
have juſt cauſe, for the repair of their ſhips, to take in proviſions, or other 
neceſſary things, much leſs be the occaſion of interrupting the free commerce, 
and coming in of other ſhips of nations in amity with either king ; ; and when 
an unuſual number of men of war by accident. ſhall come into any port, it 
{hall not be lawful for them to come into the ſaid ports or havens, not having 
firſt obtained permiſſion of the king unto whom the ports do belong, or the 
governors of the ſaid ports, if they be not forced thereinto by ſtreſs of 
weather, or other neceſſity, to avoid the danger of the ſea; and in ſuch caſe 
they ſhall preſently acquaint the governor or chief magiſtrate of the place 
with the cauſe of their coming; nor ſhall they remain there any longer time 
than the ſaid governor or magiſtrate ſhall think convenient, or do any act of 
hoſtility in ſuch ports, that may prove of prejudice: to the one or the other 
of the ſaid kings. Treaty with Spain, 1667. 


g. No ſhelter or refuge ſhall be given in their ports to ſuch ſhips as have 
made a prize upon the ſubjects of either of their royal majeſties: and if 
per chance ſuch ſhips ſhall come in, being forced by ſtreſs. of weather or the 
danger of the ſea, particular care ſhalt be taken (as far as it 18. not repugnant. 

to 
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to former treaties made with other kings and ſtates) that ey go from thence, 
and retire elſewhere as ſoon as poſſible. Neither of their moſt ſerene 
royal majeſties ſhall permit, that the ſhips or goods of the other be taken 
upon the coaſts, or in the ports or rivers of their dominions, by [n1ps of 

war or others having commiſſion from any prince, commonwealth, or town 
whatſoever; and in caſe ſuch a thing ſhould happen, both parties ſhall uſe 


their authority and united force, that the damage done be made good.— 
Treaty with France, 1713. 


4. Ir any of the ſhips of war of the king of Great-Britain do come to 
Algiers, or to any other port or place, of that kingdom, with any prize, 
they may freely ſell it, or otherwiſe diſpoſe of it, at pleaſure, without being 
moleſted by any: and his majeſty's ſaid ſhips of war ſhall not be obliged 
to pay cuſtoms in any ſort; and if they ſhall want proviſions, victuals, 


or any other things, they may freely buy them at the rates in the market.— 
Treaty with Alg. 1682 & 1686. 


5. SEE Convoy, Crurſer, Morocco, Paſſhort, Privateer, Sea, Shtþ, Tripoly. 


F X. 


T is natural and juſt for people ſuffering ſhipwreck, to endeavour firſt 

to preſerve their own lives; which when once done, their next care 
ſhould be, how beſt to keep what has not periſhed from being pilfered or 
ſtolen; and that what is moſt valuable may firſt be ſaved. To prevent 
ſeamen from making the ſaving of their own chefts and goods their greateſt 
care, and to encourage them to preſerve all they can when a veſſel is wrecked, 
it is by ſome ſea-laws enacted, that not only their wages due when the 
misfortune happened, ſhall be paid, but moreover fomething tor their extra- 
ordinary labour. If, without leave from the maſter who offers to maintain 
them, they immediately abandon the place where the ſhip ſtranded, whilſt 
there are hopes of /alvage, no wages ſhould be paid them from the produce 
of what is ſaved without their help.— When accidents of this nature happen 
.on a ſudden, people are apt in their ſarpriſe to lay hold of the things neareſt 
to them, without remembering or conſidering that they have others of much 
greater value under their care; therefore it has been often agreed with 
maſters of veſſels, on the ſhipping of diamonds, and ſo expreſſed in the bill 
of lading, that he ſhould always carry them about him, and ſave them if he 
himſelf landed ſafe. —By the ordinance of Spain it is enacted, that gold and 
Glver ſhall be lodged at a certain place near the main maſt, ſo that it may 
always be eaſily come at; and that in caſe of ſhipwreck thoſe ſpecies ſhall firſt 
be faved : ſometimes it luckily happens that a perſon has cheſts or bags of 
thoſe precious metals neareſt at hand, and on that account they are the only 
ones faved.—Perfons who are concerned, and on the ſpot, may, previous to 
their n who ſhall be moſt fortunate, agree nb themſelves to bring 


all 
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all that is ſaved into an average. In the year 1727, the ſhip called Nueſtra 
Senora de Jas Anguitias, having on board 144 cheſts, containing 432,000 
dollars in ſilver for account of ſundries, and 443 ſurrons of cochineal (of 
which 120 were entirely for the maſter's account) met with ſuch bad weather 
in her paſſage from La Vera Cruz, that ſhe became very leaky, inſomuch 
that it was with great difficulty her crew could keep her above water, though 
they incellantly laboured at the pumps day and night: after great danger and 
fatigue they arrived at the iſland Flores, where there is no ground to anchor, 
or whereon to run aſhore: the maſter and men determined to ſave themſelves 
with what money and goods they could, before ſhe ſunk; and accordingly 
with only the ſhip's launch and boat, and three or four ſmall fiſhing boats, 
they firſt carried all the people aſhore, and then took out the ſilver: juſt as 
they had unloaded it all, the ſhip ſunk where the depth is not to be fathomed, 
and with her all the cochineal and goods belonging to the maſter, and to 
others: when he arrived at Cadiz. with the filver ſaved, the maſter demanded 
of the proprietors of the ſilver, for his having preferred the ſalvage of their 
property to his own, to ſhare with them on an average : though his allegations 
ſeemed founded on reaſon, yet he loſt his ſuit at Madrid, where the king's 
counſel very juſtly argued, that, as by his majeſty's ordinance the ſilver was 
firſt to be ſaved, the maſter was thereto obliged, preferably to the ſaving of 
his own property ; and conſequently had only done his duty, and could not 
claim any thing for ſo doing.—1 Mag. 76. | 


2. Tur judges of our admiralty ſhall inform themſelves of the cauſe of 
the ſhipwreck or ſtranding, of what country the maſter and mariners are, and 
the quality of the ſhip and goods, and to whom they belong; and in caſe the 
ſtranding was wilful, the veſlels enemies or pirates, and the goods contraband, 
they ſhall ſeize the men, veſſels, and goods.—Orazn. of France. 


g. SHOULD any perſon be guilty of embezzling or - concealing any ſhip- 
wrecked goods, they ſhall be puniſhed with fire, if it be the maſter of a ſhip 
or ſ a ſeaman, and any other perſon with the gallows; and beſides be obliged 
to make reſtitution for the goods concealed. —Ordzn. of Antw. 


4. "Suu Abandonment, Embezzlement, Periſhable-Commodities, Salvage, 
Scamen, Stranding, Total Loſs, Wages, Wreck. 
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1. S the inſurers are not anſwerable, in caſe of loſs, for the payment of 

the ſum inſured beyond the value of the effects or interęſt, neither 
can they retain the premium, except in proportion to ſuch amount or value 
as was actually in T:/que; but, on ſuch ſum as the intereſt covered in riſque 
appears to be ſhort of the ſum inſured, the premium muſt be returned by 


the inſurers, except an kaif per cent. on the amount ol ſuch ſhort intereſt, 
which 
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which they are entitled, by ancient cuſtom, to retain,—S!racca, de afſec. 


91. 6. MN. 6 & 9. 


2. TRE following example may ſerve as a guide for calc ulating the return 
of premium in all caſes of ſhort intereſt ;—v22z. 


Suppoſe the ſum inſured by the policy to be = = - - - - _ £1,000 
And that it ſhould appear, that the value of the goods, or intereſt in riſque 
(made up or covered, according to the rules inſerted under title, ry Or 
according to the rate of valuation in the policy) amounts only to - - 725 


So: that the ſhort intereſt would ñz e {e275 


Then, ſuppoſe the premium to have been 10 guineas per cent.—the underwriters having 
received (dedutting 10s. brokerage) only 10l. they muſt return gl. 108. per cent. on the 
ſaid 2751. making 261. 2s. 6d. —conlequently, if on 1,000]. the return be 261. 2s. 6d. ; on 
cach 100. it is 2l. 128. gd. 


3. Ir any . ſhall make aſſurance upon his goods, ſhips, or merchan- 
diſe, in ſundry places, and g1ve no notice thereof, but willingly and wittingly 
conceal the ſame, in order by that means to recover the price and value of 
the goods, merchandiſe, or ſhip, ſingle, double, treble, or more; he ſhall 
have no right to demand any thing of the inſurers, or any of them in reſpect 
to ſuch inſurance, nor draw back the premium, but the ſame ſhall be /or/erted, 
one-third to our ule, and the other two-thirds to the officer and informer 
reſpectively, beſides arbitrary correction: however, the aſſurer ſhall deduct 
half per cent. therefrom, according to ancient cuſtom, if he was ignorant of 
what is above mentioned, otherwiſe not.—Ordzn. of Ant. 


4. Sr Average, Cancelling, Double-Inſurance, Intereſt, Premium, Prior— 
Inſurance, Return, Ship or Ships, Valuation. 


FF 
1. II Are takes upon him the riſques of the loſs, capture, and death 


of ſlaves, or any other unavoidable accident to them: but natural 
death is always underſtood to be excepted :—by natural death is meant, not 
only when it happens. by diſeaſe or ſickneſs, but alſo when the captive deſtroys 
himſelf through deſpair, which often happens: but when ſlaves are killed, or 
thrown into the ſea in order to quell an inſurrection on their part, then the 
inſurers muſt anſwer.—2 Valn's Comm. 55. 


| 2. See Africa, Captives, Commodity, Goods. 
S MUG GL 1 N C. 
Ser Prelim. Diſc. 39, 8g. re, Iilegality, Serzure. 
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ESI DES the two incorporated companies, ſtiled the London-Aſſu- 

rance, and the Royal-Exchange-Aſſurance, which inſure on ſhips, 
merchandiſes, bottomry, lives, fire, &c. in general; we have in London 
ſeveral ſocieties and offices for aſſurance of houſes or goods, or both, from 
fire; and others which inſure on {ves :—of all which, and of their plans, 
terms, methods, &c. accounts are given under their reſpective titles, as 
referred to below. 


2. Cast.—An action on the caſe, upon articles of agreement conſtituting 
a ſociety for the mutual aſſurance of each other's ſhips. —The agreement was, 
that © when and fo often as any of the ſhips, wherein any of the members of 
this ſociety had property, ſhould be loſt, the reſt ſhould contribute to ſuch 
loſs: but every member was obliged to prove a property of zool. in a ſhip: 
and if he would ceaſe to be a member, he was obliged to give ſix months 
notice.” — The plaintiff ſhewed that he had the requiſite property in a ſhip, 
and became a member; and that the ſhip was loſt.—Plea: that the plaintiff 
had parted with his zntereſt in the ſhip before the loſs happened. Replication: 
that by articles of agreement with the purchaſer of the ſhip, the plaintiff had 
agreed to pay zool. if a loſs happened within three months: and therefore he 
was intereſted during the voyage. Demurrer to this replication : and joinder 
in demurrer. Mr. Wallace, for the defendant, argued that the ſtipulation 
between the plaintiff and the defendant was at an end, as ſoon as the plaintiff 
had diſpoſed of his property in the ſhip: and his private agreement with the 
purchaſer of it, without the conſent of the ſociety, 1s no more than his own 
private and perſonal inſurance made to the purchaſer. —Mr. Aſhurſt, 
contra, for the plaintiff, argued, that he ought to recover, both upon the words 
of the agreement, and within the equity of it: for he had not ceaſed to be a 
member of the ſociety, nor could ceaſe to be ſo, without giving fix months 
notice; therefore he remained bound to contribute to the loſſes of the reſt ; 
and conſequently, the reſt were bound to contribute to his: and he ſtood as 
a truſtee for the perſon to whom he had ſold his intereſt in the ſhip: it was 
not neceſſary that he ſhould continue to hold it in his own right: he remained 
cContributory to the loſſes of the other members, as he had not given fix 
months notice of his ceaſing to be one Mr. Wallace, in reply, urged 
that as the property was out of the plaintiff at the time when the loſs happened, 
he could take no benefit of the articles of mutual inſurance amongſt the 
members of this ſociety : for, the parting with his property in the ſhip was 
his own att; and if he remained contributory to the loſſes of the other 
members, that aroſe from his own neglect in not giving the ſix months notice, 
as the articles required him to have done.——But the court were of opinion, 
that as he continued contributory to the loſſes of the others, at the very time 
when this loſs happened, it was but juſt and equitable, and within the words 
and meaning of the agreement, that they ſhould contribute to his: he till 
had 


| 
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had y intereſt in the ſafety of the ſhip: he had not parted with all his 
intereſt in it; but continued intereſted quoad this loſs.—Per cur.; judgment 
tor the plaintiff, —g Burr. 1512. Trin. 4. Geo. 3.—Reed v. Cole. 


3. SEE Amzcable-Soctety, Chamber of Aſſurance, Company, Equitable- 
Society, Fire, Friendly-Soctety, Hand in-Hand Fire-Office, Lives, London- 
Affurance-Company, Partnerſhip, Royal-Exchange Aſſurance- Company, Sun- 
Hre- Office, Unon- Fire- Ofice, Weſtminſler- Fire-Office. 


8 p A I N. 


1. N no merchandiſes inſured from the Indies ſhall the inſurers pay for 
any damage or deficiency; for, if there be either, the ſhipper, and 
not the inſurer, ſhall be anſwerable for it; except only in caſe of groſs 


average, by a jettiſon.—Ordin. of Span. 


2. SEE Average, Bilboa, Bottomry, Cadiz, Conſul, Damage, Flota, 
Intereſt or no Intereſt, Ordinance, Regiſter, Regulation, Treaty, Vera Cruz. 


8 T A M P 8. 


1. Y Stat. 11 Geo. 1. c. 30. ſ. 44.— When any veſſel or merchandiſes 

ſhall be inſured, a policy duly ſtamped ſhall be iſſued or made out 
within three days at furtheſt; and the znſurer neglecting to make out ſuch 
policy ſhall forfeit 100l. to be recovered and divided as other penalties may be 
by the laws relating to the ſtamp duties; and all prom//ory notes for aſſurances 
of ſhips or merchandiles at ſea, or going to lea, are declared void. 


2. By Stat. 8 Geo. 3. c. 25. ſ. 4—Whereas by an act made in the laſt 
ſeſſion of parliament, entitled, © An act for altering the ſtamp duties upon 
policies of aſſurance, &c. &c. &c.” it was among other things enatted, that 
from the 5th of July 1765, if the properties of more than one perſon in any 
ſhip, cargo, or both, or of more than a particular number of perſons in 
one general partnerſhip, or of more than one body politic or corporate, to a 
greater amount in the whole than the ſum of 100l. in any ſhip, cargo, or 
both, be aſſured on the ſame policy, ſuch policy ſhould be void, and the 
premium paid thereon remain the property of the aſſurer; with a proviſo, that 
it ſhould and might be lawful to aſſure, or cauſe to be aſſured, the properties 


of any number of perſons whatſoever, in any ſhip, cargo, or both, by one 


policy, ſtamped with five ſtamps of five ſhillings each: —and after reciting, 
that ſuch part of the ſaid act as before recited had been found very incon- 
venient to merchants, traders, and others, reſiding out of the kingdom, and 
injurious to the commercial dealings thereof, it was enacted (among other 
things) © that from and after the iſt of Auguſt 1767, it ſhould and 1 * 

awfu 
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| lawful to allure, or cauſe to be aſſured, the properties of any number of perſons 
| whatſoever, zu any, cargo, or bot/t, to the amount of any ſum, not exceed- 
ink in the whole the ſum of one' thouſand pounds, by a policy ſtamped with 
a flamp of five ſhillings ; and that it ihould and might be lawful to aflure, 
or cauſe to be aſſured, the properties of any number of perſons whatſoever, 
in any ſhip, cargo, or both, to the amount of any ſum whatſoever, by one 
policy ſtamped with two amps of five ſhillings each; and that every policy 
ſo ſtamped, ſhould be good, valid, and effectual, &c.—with a proviſo, that 
if any ri/que or adventure, diſtin ſrom the riſque or adventure mentioned in 
he original policy, and upon which any further premium ſhould be given, 
ſhould be, by any writing or declaration not duly ſtamped, added to any ſuch 
original policy, ſuch additional aſſurance ſhould be void, and the premium 
paid thereon ſhould remain the property of the aſſurer, &c. and, if any perſon 
or perſons ihould be ſued by virtue of the ſaid act, &c. the proof, as to the 
amount ſo aſſured, ſhould he on the perſon or perfons that ſhould be ſo ſued, 
and not on the perſon or perſons who ſhould ſue.”—And whereas a doubt 
has ariſen, whether the property of a /ing/e perſon to any amount, required 
more than a ſtamp of five ſhillings ; therefore, be it enacted that from and 
alter the 1ſt of May 1768, all potzcres of aſſurance by which the property of one 
perſon, or of a particular number of perſons in one general partnerſhip, or of 
one body politic or corporate, in any fp or cargo, or both, ſhall be aſſured 
to the amount of more than one thouſand pounds, ſhall be ſtamped with two 
five ſlulling ſtamps ; and that every ſuch policy, which {hall not be ſo ſtamped, 
{hall be void, and the premium paid thereon ſhall remain the property of the 
aſlurer. S. 5. And if any perſon or perſons ſhall be ſued by virtue of this 
act, ſor aſſuring the property of one perſon, or of a particular number of 
perſons in one general partnerſhip, &c. in any ſhip or cargo, or both, to a 
greater amount than 1,000l, by a policy ſtamped with a ſtamp of five ſhillings 
only ; then, the proof, as to the amount or value ſo aſſured, ſhall lie on the 
perſon or perſons that ſhall be ſo /ued, and not on the perſon or perſons who 
| ſhall ſue. S. 6. Provided that if any r:/que or adventure diſtinct from the 
' riſque or adventure mentioned in the original policy, and upon which any 
further premium ſhall be given, ſhall be, by any writing or declaration not 
\ duly ſtamped, added to any ſuch original policy, ſuch additional affurance 
ſhall be void, and the premium paid thereon ſhall remain the property of 
the aſſurer. N. B. By ſtat. 16 Geo. g. c. 24. an additional duty of one 
ſhilling is payable on every policy. | 


— — — 
— — — — 2 
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3. SEE Company, Policy. 
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1 1. 1 N England, very few of the numerous matters directly belonging to 


inſurance are regulated, as all the more material of them are in other 
countries, by expreſs ordinances, or acts of the legiſlature (which are 
* | undoubtedly of great uſe as a guide in Sewing the judgment, by exhibiting 
to - 
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to every one the rules of juſtice and equity in ſuch matters) — but, thoſe 
tranſactions, and the diſputes which ariſe concerning tat amongſt us, arc 
for the moſt part governed, and decided upon in our courts, by the large 
principles of the marine law founded upon general and long eſtabliſhed v/age, 
and by precedents of a great variety of ces which have been tried and 
adjudged, and which are reported promiſcuouſly in our law books. The 
only ſtatutes which have been made expre/s!y regarding inſurances are as 
follow, iz.— 44 Eliz. c. 12. by which an office was erected for making and 
regiſtering policies of inſurance, and for empowering her majeſty and her 
ſucceſſors to grant commiſſions to perſons therein mentioned, who conſtituted 
a court, called the Court of Policies of Aſſurance, for determining differences 
relating thereto, from whoſe ſentence an appeal lay to the chancery ;—13 
and 14. Car. 2. c. 23. by which the aforementioned act was revived, and 
larger powers were given to the commiſſioners ;—q Ann. c. 6. to prohibit 
the inſuring on marriages, births, chriſtenings, and ſervice :—6 Geo. 1. c. 18. 
by which his majeſty was enabled to grant two charters, for eretting two 
corporations for inſuring ſhips, merchandiſe, &c. and lending money on 
bottomry, which are now called the London-A//urance, and the Royal- 
Exchange-Afſſurance :—7 Geo. 1 c. 27; 8. Geo. 1. c. 15; and 11 Geo. 1. 
c. 30. which allo relate to theſe corporations :—19 Geo. 2. c. 32. for 
recovering bottomry and inſurance loſſes from a brankrupt inſurer's eſtate ;— 
19 Geo. 2. c. 37. for prohibiting inſurances, intereſt or no intereſt, or by 
way of gaming or wagering; permitting reinſurance in certain cafes ; regula- 
ting loans and inſurances on bottomry and reſpondentia, &c.:—21 Geo. 2. to 
prohibit inſurance on ſhips or goods belonging to the crown or ſubjects of 
France, during the then war.—14 Geo. 3. c. 48. prohibiting inſurance on 
lives or other events, without intereſt, &c. ;—and laſtly, 8 Geo. g. c. 25; and 
16 Geo. g. c. 34; for impoſing ſtamp duties on policies of inſurance. 


2. Bur, as we have divers other ſtatutes for the regulation of a great 
variety of commercial and maritime affairs, which it is indiſpenſably requiſite 
to be acquainted with, for the right underſtanding and properly adjuſting 
thoſe of inſurance ;—therefore, not only the aforementioned atts of parliament 
which immediately relate to. inſurance, but allo all ſuch as it is needſul to 
conſult in reſpect thereof, are hereunder noted, inthe order of time in which 
they were made: and the material clauſes of each of them will be found 
inſerted, or abſtracted, under the reſpective heads, or titles of this work 
to which they properly belong, and to which they are referred as follows, cg. 


E STAT. 3 Edvw. 1. c. 4. 
| 17 Edv. 2. c. 11. 

2 Edw. 3. c. 13. 

25 Edw. 3. c. 2. 

49 Edw. 3g. 

13 Ric. 2. c. 

15 Re. 2. c. 

oe ied | 6 0 SrAr. 


See Wreck. 


- Enemy, Piracy. 
Average, Jelſon. 


Admiraliy-Court. 
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STAT 4 Hen. 5. c. 7. See Nepriſal. 
25 Hen. 8. c. 19. Marilime-Court. 
28 Hen. 8. c. 15. NHrach. 
32 Hen. 8. - - - - - Average, Contribution. 
5 Eliz.c. 5. - - - - Cinque-Ports, Foreign-Shiþs. 
8 Eliz.c. 5. - Maritme-Court. 
8 Ehz;c::13. -- = Meck. 
C 
43 Eliz. c. 12. - - Court of Policies of Affurance. 
21 Jac. 1. c. 16. - Limitation. 
17 Car. 1. c. 14. - Stranded & Stranding. 
12 Car. 2 %% l. is, Corn, 
12 Car. 2. c. 18. - - Colony, Foreign Ships, Navigation. ' 
13 Car. 2. c-. 9. Convoy. 
13 & 14 Car. 2. c. 23. - - Court of Policies of Aſſurance. 
14 Car. - ==. Average. 
15 Car. 2. f.. 7. Colony 
16 Car. 2. c. 6. - - - Bottomry. 
22 & 29 Car. 2. c. 1 - . Maſter. 


WAA. 81 
88 9 Will. 3. c. 5 ee 


& 10 Will. 3. c. 15. Arbitration & Award. 
11 & 12 Will. 3. e. 7. Pirac, Seamen. 


11 12 Will. 3. c. 20. 

1 58 es 13. $ „ 

1 Ann. co. 9. - - - Barratiy, Fraud. 

5 Ann. c. 8. - - - - Colony, Scotland. 

5 Ann. c. ig. - Corn. 

5 Ann. c. 29, - - - Salt. 

6 Ann. c. 13. - - Cruiſer. 

6 Ann. c. 16. - - - - Broker. 

7 Ann. c. 7. - Corn. 

9 Ann. c. 6. - - - Court / Policies ef Aſſurance, Event. 

9 Ann. c. 21. - - - - Prize. 

ES OI Jn agar Salvage, 
rec 

3 Geo. 1. c. 124. Anchor, Pilot. 

1 5 Barratry, Per: alle Lennoitiet 


5 Salvage, Wreck. 

Eaft-India Company, London - A u- 
5 rance- Company, Partnerſhip, Roy- 
Cal Exchange Aſſurance- Company. 
- Eafi-Inaia, Prize. 
Fee. London Aſſurance- 


6 Geo. 1. c. 18. 


7 Geo. 1. c. 21. - 


7 Geo. 1. c. 27.) 
8 Geo. 1. c. 15.3 


Company,  Royal-Exchange A. 
rance- Company. 
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STAT, 
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8 Geo. 


11 Geo. 


11 Geo. 
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1. 8. . See K 25 Seamen, Ships of War, 
Wages. 

V Barratry. | 
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"Company, Inſurer, London-Afſu- 
rance-Company, Policy, Royal- 
Exchange Affurance-Company, 
SLamps. 

Tender of Money. 

Ships of War, Wages. 

Prize. 

Paſs or Paſsport. 

Stocks. 

Embezzlement. 


Tender of Money. 
Wool. 


Wages. 


Intereſt or no Intereſt, Recapture. 


Wreck. 

Bankrupt, Reinſurance. 
Bottomry, Declaration, Inſurer, 
Intereſt, Intereſt or no Intereſt, 
Market, Payment, Privateer, Pro- 
fit, Remſurance, Reſhondentia, 
Valuation, Wager. 

Enemy, France. 

Appeal. 

Convoy, Ships of War. 

Theft. 

Salvage, Wreck. 

Fiſh. 

Corn. 

Piracy & Pirate. 

Embargo. 

Premium, Stamps. 

Herring- Fiſhery. 


Greenland. 
Foreign Owner. | 
Event, Intereſt, Lives, Name, Stocks, 


Ireland, Newfoundland. 
Colony, Recapture. 

Stamps. 

Whale- Fiſhery. 

Colony, Ranſom, Recapture. 
Recapture. 


Ireland, Wool. 
4. SEE 
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4. Str. Prelim. Diſc. 8, 27, 68, 69, 76. Caſes Adjudged, Company, Court 
of Policies of Aſſurance, Inſurance, Law Sc. Maritime Law, Ordinance, 
Policy, Uſage, Verdict. 
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1. Pottcy, on a Ship, at Stockholm. 


— 


* E the underwritten hereby inſure, every one for himſelf and his heirs, 


in part or the whole, on the ſhip or veſſel called or it's 
bull, together with maſts, fails, anchors, cordage, and tackling, ordnance, ammunition, or 
viher appurtenances (which ſhip God preſerve !) and whereof is maſter, or 
whoever elſe ſhall go for maſter, or by whatſoever other name the ſaid ſhip or the maſter 
is or {hill be named, beſides, the ſaid ſhip, or ſhare of the 
ſhip, being by agreement valued at no further account or proof of it's value 


ſhall be demanded, than this policy.—The inſurers hereby take upon their adventure, and 
make themſclves anſwerable for all detriment and damage which may happen from the day 
2 hour when the maſter ſhall, in order to this voyage, begin to take into the ſhip or veſſel, 
ballaſt, or lading, and till the ſaid ſhip, with all it's furniture and appurtenances, ſhall be 
arrived, as arent on, at the place abovementioned, all riſque of the inſurers ceaſing 
twenty-one days after the ſaſe arrival of the veſſel, or fooner rf it be entirely cleared. The maſter 
ſhall be at liberty to conduct and proſecute the voyage in ſuch way and manner, as he ſhall 
judge beſt and moſt convenient, and whether by neceſſity, or by his own ſkill and forecaſt, 
put into ſuch harbours and roads, as are conducive to the happy proſecution of the voyage. 
_ — Accordingly the infurers take upon themſelves all damages that ſhall happen to the ſaid 
ſhip by wind, weather, ſea, ſhipwreck, ſtranding, running foul, ſea-drift, fire, taking a 
wrong courſe, embargos, arreſts, and detentions by kings, princes, and people of what 
nation, condition, or quality ſoever; repriſals, capture, or forcible plundering by men of 
war, cruiſers, privateers, pirates, and enemies; miſtakes and negletts, and obſtinacy of the 
maſter and ſhip's company, together with all other loſſes and misfortunes without exception, 
which ſhall happen contrary to the knowledge and conſent of the inſured. The inſurers in 
all theſe particulars ſo far putting themſelves in the place of the inſured as to bear them 
free from all loſſes and damages; ſo that the inſurers, each according to his ſhare herein 
inſured, ſhall pay to the inſured, his factor, agent, or aſſign, all loſſes he has ſuſtained with 
reſpect to the ſum inſured, and this within two months after due proof of the accident or 
lois: yet in caſe of a total loſs, two per cent. ſhall be dedutted at the time of payment. 
Upon any damage happening, it ſhall be lawful for the inſured, their factors, ſervants, or 
aſſigns, to labour, and uſe all poſſible means for the defence, ſafeguard, and recovery of 
the ſaid inſured ſhip or veſſel; and likewiſe the inſured by himſelf, or others, may, 
according to the laws and inſtitutes of every place, affiſt in ſaving the ſhip or veſſel, and, 
without the inſurer's conſent or declaration, by fale diſpoſe of what is ſaved. The inſurers 
ſhall, beſides, pay all the charges incurred thereby, and the loſſes attending it, whether any thing 
Ve ſcued or not, and allow of the account of diſburſements under the oath of the perſon by 
whom it is drawn up; but what has been ſaved ſhall belong to the inſurers. For all which 
the inſurers have in ready money received the inſurance premium agreed on 
in the hundred. The inſurers, further hold themſelves free from all 
average or charges by demurrage, and likewiſe from damages and average under three 
per cent. Further, the inſurers ſubject themſelves to the aforementioned inſurance and 
gvcrage ordinance of his majeſty our moſt gracious ſovereign, and bind themſelves, bona 


hde, 
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fide, readily and truly to make good and fulfil the premiſes. Executed and inſured 
at Stockholm the 


2. Policy, on Goods, at Stockholm. 


| HE underwritten hereby, &c. (as before) on goods and merchandiſes, 


of any name, condition, or quality ſoever, which are ready ſhipped, or ſhall be 


ſhipped, on board the ſhip or veſſel called 


which God preſerve! &c. (as 
before) which goods, whatſoever the coſt of them may have been, are by compatt appraiſed 4 
at The inſurers hereby take upon their riſque, &c. (as before) # 
from the day and hour of theſe goods and merchandiſes being brought to the 7ading Place 
or ſhore, in order to be ſhipped or carried ſrom thence in vellels. prahms, lighters, or boats, 
on board the ſaid ſhip, till the ſaid goods and merchandiſes be arrived at the place above 
agreed on, and there at the uſual place of clearance he entirely and without the leaſt 
damage taken out of the ſhip, and landed from thence in other veſſels, boats, prahms, and 
lighters. This unlading ſhall be performed within feen days after the arrival of the faid 
ſhip or veſlel at the place agreed on, the inſurer's riſque then ceaſing, unleſs unavoidable 
impediment and delays hinder the diſcharge from being performed within the ſaid term, 
which muſt he proved by any misfortune or damage happening. The maſter ſhall be at 
liberty, &c. (as before). If, neceſſity ſo requiring, goods or merchandiſes be removed 
out of this ſhip. and put on board another veſſel, whether larger or ſmaller (which the 
inſured in ſuch a caſe may permit to be done without waiting the inſurer's leave for it) the 
inſurer ſhall run the fame rilque of them, as if they had never been unladed. The inſurers 
take upon themſelves all damages, &c. &c. (as before). The inſurers nevertheleſs hold 
themſelves free from all average and charges by demurrage, and likewife from average and 
damage under three per cent. and on wool, hemp, flax, ftock-fijh, herrings, corn, feaſe, and 1 
ſugar, under ten per cent. Further, &c. (as before). i 


3. SEE Average, Commencement of Voyage or Riſque, Corn, End of Voyage 
or Riſque, Peaſe, Salvage, Sup. 
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1. B* Stat. 7 Geo. 2. c. 8. ſ. 4. Every perſon who ſhall make any contract 
relating to the preſent or future price of flocks, upon which any 
premium ſhall be given for liberty to put upon, deliver, accept, or refuſe any 
public ſtock, or ſecurities, or any contracts in the nature of puts and refuſals, 
or ſhall lay any ſuch wager (except ſuch who ſhall, bona fide, fue, and with 
effe& proſecute, for the recovery of the premium paid by them, and except 
ſuch who ſhall voluntarily before ſuit commenced, repay or tender ſuch 
premium as they ſhall have received, and alſo except ſuch who ſhall diſcover 
ſuch tranſactions in any court of equity) ſhall forfeit 500l. and all perſons 
negotiating or writing ſuch contract ſhall likewiſe forfeit 300l. which penalties 
may be recovered by action of debt or information in any of his majeſly's 
courts of record at Weſtminſter; one moiety to his majeſty, and the other 
moiety to them who ſhall ſue for the ſame. S. 5. No money or other 
. conſideration ſhall be voluntarily given or NY for the compounding any 
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difference for the not delivering or receiving any public ſtock or ſecurities; 
but all ſuch contracts ſhall be ſpecifically executed; and all perſons who ſhall 
voluntarily compound ſuch difference {hall forfeit 100l. 


2. REMWARK.— Such kind of bargains or contracts relating to the 7% or 


{all of the price of the public ſecurities, called ſtock-jobbing, are very common 


and to very large amounts (notwithſtanding the above and other laws 1n force 
to prohibit it) in times when they are ſubject to conſiderable variations, ſuch 
as on the apprehenſions of a war, or the approach of peace, &c.; and the 
jobbers, in order to cover themſelves from loſs, or ſecure a proportion of 
gain, by the difference in the price which might happen within the time 
limited by the bargain, have frequently got policies of inſurance underwrote 
for large ſums, to be paid by the inſurers, as a loſs, in caſe the price of ſuch 
or ſuch a ſtock ſhould riſe, or fall (as might be agreed) beyond a certain limit, 
within the time preſcribed :—but, as. the foundation of ſuch policies was 
illicit, lo were ſuch wager policies themſelves :—-and now, by ſtat. 14 Geo. g. 
c. 48. all inſurances on any event or events, wherein the perſons aſſured ſhall 
have no intereſt, or by way of gaming, &c. are void. 


3. Set Prelim. Diſc. 56. Bargain, Commodity, Event, Intereſt, Intereſt 


or no Intereſt, Wager. 
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TOW AGE is the general diſpoſition of the ſeveral materials contained 
in a ſhip's hold, with regard to their figure, magnitude, or ſolidity.- 
In the ſlowage of different articles, as ballaſt, caſks, caſes, bales, and boxes, 
there are ſeveral general rules to be obſerved, according to the circumſtances 
or qualities of thoſe materials: the caſks which contain any liquid, are, 
according to the ſea phraſe, to be bung-up and bulge free, i. e. clolely wedged 
up, in an horizontal poſition, and reſting on their quarters; ſo that the bilges 
where they are thickeſt, being entirely free all round, cannot rub againſt 
each other, by the motion of the veſſel: dry goods, or ſuch as may be 
damaged by the water, are to be carefully encloſed in caſks, bales, caſes, or 
wrappers; and wedged off from the bottom and fides of the ſhip, as well as 
from the bows, maſts, and pump- well: due attention muſt likewiſe be had to 
their diſpoſition, with regard to each other, and to the trim and centre of 
gravity of the ſlip; ſo that the heavieſt may always be neareſt the keel, and 
the lighteſt gradually above them —Falc. Mar. Dif. 


2. Arraoves the city of Bourdeaux, as well as ſeveral others both 3 in 
France and Italy, where wines are ſhipped, keep a ſet of ſworn labourers or 
ſtowers, to ſtow goods well aboard of ſhips, the maſter is not thereby freed 
from ſuperviſing, or being anſwerable for the ſtowage, as ſome of them have 
pretended ; becauſe the ſtowers muſt put them in ſuch places as the maſter or 


his 
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his officers direct; and the inſufficiency of ſuch a plea was proved in a law— 


ſurt carried on before the admiralty in Hamburgh in 1725, by Teſlier againlt 
Capt. Detlof.— 1 Mag. 89. 


3. Ir all or a part of the inſured goods be, with the conſent of their 
owner, or him that cauſed them to be inſured, loaded on the ſhip's dec, the 
inſurers ſhall not be under any obligation, and yet be entitled to the premium. 


—Ordin. of Florence. 


4. TIF it happens that a maſter over-loads his ſhip, or ſtows it unſkilſully, 
either in the boat, upon the deck, or otherwiſe, and that by reaſon thereof he 
is obliged to throw any thing overboard, run on ſhore, or cut any part away, 
or the goods ſuffer any damage by that means; the ſame ſhall be borne by 
the maſter, owners, and ſhip, and ſhall not be brought into any average.— 


Ordin. of Antw. 


5. By the nature of the contract of inſurance, the inſurer is anſwerable 
only for the loſſes and damages which happen by unavoidable accidents, and 
perils of the ſea; which are quite foreign to thoſe which ariſe from the 
neglects and faults of maſters and mariners :—Loccenuus, de Fur. Mari. J. 2. 


c. 5. n.5 & 10.—lt is their neglect and fault, when goods have been ill 


ſtowed ;—7h1d. n. 12.—Wiſbuy Laws, art. 23.—SLracca, de Nautis, Par. 3.; as, 
if dry goods have been placed under caſks of oil, brandy, wine, &c.; if the 
ſhip has been over-loaded; if there has been any pilfering, alteration of the 
goods, &c. :—Stracca, ibid. Guidon, c. 5. art. 9 & 10.—Ca/a Regis, dilc. 2g. 
n. 65 & /eg. The inſurers are not anſwerable in any of theſe caſes.— 
2 Valin's Comm. 79. 


6. REMAREK.— Many averages are demanded of, and paid by inſurers, in 
caſes where the damage has been entirely owing to bad package, bad ſtowage, 
or both; eſpecially when the goods were of ſuch a nature. as to damage 
each other; as the reader may lee particularly deſcribed under title, Commo- 


dity, p. 106. 


7. Set Average, Commodity, Corn, Damage, Deck, Document, Goods, 


Leakage, Maſter, Negligence, Over-loading, Proof, Proteſt. 


STRANDED AND STRANDING. 


1. ORE. having been ane a diverſity of ideas entertained, by 

different perſons concerned in inſurances, and even a trial at law in 
1754 (Cantillon v. the London-Aſſurance- Company, which ſee under title, 
Corn, p. 147.) with reſpect to the meaning of the term, ſtranded, in the N. B. 
at the foot of our policies; I inſert here the following authorities, for the 
definition of it; viz.— Strand: the verge of the ſea or of any water: — 

40 
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to flrand: to drive or force upon the ſhallows.— Johnſon's Dif. 
| Strand, implies the ſea-beach: hence a ſhip is ſaid to be tranded, when ſhe 
has run aground on the ſea-ſhore.—Fatc. Mar. Dit. Stranded (from the 
N Saxon ſtrande, a ſhore, or bank of the ſea, or any great river) is, when any 
hip is either by tempeſt, or ill ſicerage, run on ground, and ſo periſhes, 
Stat. 17 Car. 1. c. 14. Cunningham Lau Dict. 


2. Tuz N. B. at the foot of our policies runs thus; © Corn, fiſh, ſalt, 
fruit, flour, and ſeed, are warranted free from average, unleſs general, or the 
ih be: ſtranded. Sugar, tobacco, hemp, flax, hides, and ſkins, are warranted 
free from average, under five pounds per cent. and all other goods, alſo the 
ſhip and freight, are warranted free from average, under three pounds per 
cent. unleſs general, or the ſhip be flranded.” 


3. As thoſe kinds of goods, from their own nature are ſubject to corrup- 
tion, and liable to ſpoil or cauſe damage to each other, the infurers' meaning 
plainly was, to be free from all fuck damage, yet not from any loſs or 
damage reſulting from a {hip's being ſtranded : but, as in the year 1754 it 
happened that a ſhip laden with corn, in going down the river, touched the 
ground, which in a law-ſuit againſt the London-Infurance-Company was made 
out to be the ſame as if ſtranded; and they condemned to pay a conſiderable 
damage found in the cargo on board (the jury, it would ſeem, taking 1t that 
it might be the conſequence of her having been aground, and becoming 
leaky, though it was not immediately perceived) the inſurance companies now 
in the policies on theſe goods, leave out the words “or the ſhip be ſtranded,” 
and ſo ſubmit only to pay general averages and total loſſes: whereupon we 
leave it to be conſidered, whether the conſequence of this will not be, that in 
caſe of {hips being ſtranded, no endeavours will be made to ſave any thing, 
although it might be done ?—2 Mag. 385. 


4. When in the policy there is the clauſe * free of average,” by which 
the inſurers are not liable in caſe of ſtranding, or other accidents, for any 
damage, &c. when the ſhip is got off, and the ſtranding has not been ſo 
complete as to authoriſe an abandonment ; there is a danger that the captain 
may be induced not to trouble himſelf about recovering the ſhip from the 
ſhore, and preventing a wreck, as ſoon as himſelf and crew can ſave them- 
ſelves; in order to recover a total loſs from the inſurers, not having any 
recourſe againſt them but in ſuch a cale.—2 Valin's Comm. 102, 114. 


5. Wu a ſhip runs aſhore, there is no doubt but chat the inſurers on 
her are obliged to pay for whatever damage ſhe receives in her hull, maſts, 
or breach of any part by her ſtranding : but then in calculating the value of 
the things loſt or damaged, in order to replace or reinſtate them, proper 
allowances ought always to be made for the wear of the things loſt, and 
conſequently for the difference in value between them and new ones: and 
this appraiſement ſhould be made upon oath by ſuch ſhipwrights, rope-makers, 

ſail-makers, 
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ſail- makers, and ſhip's maſters, as are known to be men of experience and 
probity.—1 Mag. 52. 


6. Wuzn a ſhip is ſtranded, the inſurers upon the cargo are bound to 
make good all that 1s damaged, ſtolen, or loſt; and to pay all charges 
occaſioned by /aving the goods :—and the inſurers upon the ſhip are obliged 
to pay the whole, or whatever 1s loſt, or damaged, belonging to her; and if 
ſhe 1s got off again, all the coſt, or expence of ſaving, repairing, and putting 
her in the ſame good condition ſhe was in before her misfortune.— id. 76. 


7. Is a ſhip be voluntarily run aſhore, in order to avoid a total loſs, the 
danger of ſhipwreck, capture, &c. being imminent, the damage and charges 
thereby occaſioned will be a general-average.—Conſil. del Mare, c. 192, 193. 
—Roccus, 62, 234, 300. Caſa Regis, diſc. 45. n. bo & /eq.—2Valin's Comm. 168. 


8. SEE Abandonment, Aground, Aſhore, Average, Claim, Commodity, Con- 


tribution, Corn, Damage, Free of Average, General-Average, Inſufficiency, 


Maſter, Periſhable-Commodities, Pilot, Policy, Reclaim, Repair, Salvage, Sea- 
worthy, Ship, Shipwreck, Total Loſs, Wager, Wear & Tear, Wreck. 


7 EL: 


See Prelim. Diſc. 82. Enemy, France, Law, Maſqued Ship or Property. 
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1. Mrrnop of ſtating a particular average on ſugar — 


Suppoſe the intereſt, or amount of the prime colt and charges of 50 hhds. covered, 
or valued in the policy at 20l. per bhd. - - - - - - - - (1, oo0 


Suppoſe 30 hhds. weighed in Jamaica, groſs, 700 cwt. or - - - = = = = bs, 78,400 
Dedu& the tare, which ſuppoſe e- 65,400 


Leaves, ne . 72000 
But there is a diminution of the quantity, or natural waſte during the voyage; the 
cuſtomary eſtimation or allowance for which is at the rate of 2 cwt. per hhd. 
which muſt be dedufted, making - - - <- - - - = - = = = = 11,200 


So that, if they had arrived ſafe, they would or ought to have weighed net, at the 

king's beam, in London - - - - - - - - - 1565. 61,800 
But, being waſhed and damaged by ſea water, they weighed there 

only 500 cwt. groſs, or - - = - - - - s. 56,000 
Tare (as above) „ ͤ„„ũ„ũũ² % +»: R400 


JJ ĩↄ ↄ 885 


The loſs in quantity i . 11,200 


—— 


60 Then 
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during that ſhort time, to the quantity of only 44 hhds. 
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Then ſay, if 61,800 /bs. are worth 1 1, 200 lbs. are worth 1811. 4s. 7d. which is 


the loſs on the quantity waſhed out. Beſides which, ſuppoſe that of the quantity which 
arrived there appears to be goo cwt. damaged in qualily ; and that, if the ſugars had 
arrived found and undamaged, they would have produced net (upon an accurate calcu- 


lation) 30s. per cwt. : then the ſaid goo cwt. would have produced £ 459 0 o 
But, being damaged, they produced only 278. per cwt. or = -- - - 405 0 o 
The loſs in qualiiy, on 4301. ii?zz?2?ß:ũwł]! N 1445 0 '0 


Then ſay, if 61,800 Is. are covered by, or valued at 1,000l.—goo cwt. or 33,600 bs. are 
covered by, or valued at 5431. 13s. gd. | 


And, if 4501. loſe 45l.—543l. 13s. 9d. will loſe ee - - £54 7 5 
To which add, the loſs in quantity, as before!!! 181 4 7 
The inſurers mult payhy;ʒu [285 12 0 
Then, if 1,000]. loſe 235l. 128.— 100l. will lof e 23 11 3 


2. REMARERKS.— Proof ought to be made that the ſugar ſaid to be waſhed 
out, and the hogſheads landed wholly or in part empty, were really ſo; and 
that the deficiency and damage were, in fact, occaſioned by /ea-water 7 
for experience hath ſhewn that the weights indorſed on the bills of lading are 
often arbitrary, and not to be depended on :—beſides that, the ſugars being 
ſhipped new, the natural waſte during the voyage is frequently more than 
2 cwt. per hhd. It will not be difficult to comprehend this, and how 
frequently unfair averages are demanded on ſugars, when I mention that 60 
hhds. of this article, new, or as it is uſually called green (intended to be ſo 
{ſhipped for London, but the proprietor of them being diſappointed of the 
veſſel) were put into a ſtore, or warehouſe, at Jamaica; and lying there about 
two months, actually leaked and waſted ſo much as to be thereby reduced, 
With reſpe& to 
averages on ſugar, very erroneous adjuſtments thereof are continually made : 
for the fuller elucidation, therefore, of the truth of the above method of 
ſtating, the reader is particularly referred to titles, Average and Market. 


3. Sr Abandonment, Abatement, Accident, Average, Commodity, Damage, 


Freight, Goods, Intereſt, Leakage, M arket, Per Yale CHmmonitnes, Stowage, 
Stranded & Stranding, Valuation. 
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1. 'T HIS ſociety inſures houſes, and other buildings, goods, wares, and 
merchandiſes, from loſs and damage by fre. — And as the ex- 
tending ſo laudable an undertaking (that every part of the nation might have 
the benefit thereof) was, in great meaſure, owing to this ſociety, they being 
the firſt that attempted the inſurance of goods, and that of houſes, beyond the 
Umits of che bills of mortality; therefore, in order to render the ſecurity 
unexceptionable, 
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. | | | 
unexceptionable, the ſum of one hundred thouſand pounds is raiſed, to be a 
fund for that purpoſe: 


2. INSURANCES may be made with this ſociety on the following terms 
and conditions -g. 1. All policies {hall be ſigned and ſealed by three 
or more truſtees or acting members: by which policies may be inſured houſes 
and other buildings, houſhold furniture, printed books, goods, wares, mer- 
chandiſe, and utenſils and implements in trade, being the property of the 
perſons inſuring ; except all manner of writings, books of accompts, bills, 
bonds, tallies, ready money, jewels, gunpowder, pictures, drawings, and 
prints, not in trade. 2. Houſes, buildings, and goods in h, and 
merchandiſe on commiſſion (except as aforeſaid) may be inſured, provided the 
ſame are declared in the policy to be in truſt or on commiſſion, but not 
-otherwile. 3. On beſpeaking policies, all perſons are to depoſit 8s. 6d. 
for the policy, ſtamp-duty, and mark; and ſhall pay the premium to the 
next quarter-day, and from thence for one year more at leaſt, and ſhall, as 
long as the managers agree to accept the ſame, make all future payments 
annually at the ſaid office, within fifteen days after the day limited by their 
reſpective policies, upon forfeiture of the benefit thereof; and no inſurance 
is to take place till the premium be actually paid by the inſured, his, her, 
or their, agent or agents. 4. The ſeveral heads of inſurance; tv: -. 
Common inſurances are buildings covered with ſlate, tile, or lead, and built 
on all ſides with brick or ſtone, and goods and merchandiſe therein, not 
hazardous, and where no hazardous trades are carried on. 2. Hazardous 
enſurances are timber or plaiſter buildings, and goods and merchandiſe therein, 
not hazardous; or brick and ſtone buildings, wherein hazardous goods or 
trades are depoſited or carried on; ſuch as apothecaries, coopers, bread and 
biſcuit-bakers, colour-men, {hip and tallow-chandlers, ſtable-keepers, inn- 
holders, fail and rope-makers, malt-houſes, hemp, flax, )J tallow, pitch, tar, 
and turpentine. 3. Doubly hazardous inſurances are thatched buildings, 
and goods and merchandiſe therein; timber or plaiſter buildings, wherein 
hazardous goods or trades are depoſited or carried on; alſo chemiſts, ſhip- 

carpenters, boat-builders, china, glaſs, or earthen wares, hay, ſtraw, all 
manner of fodder, and corn unthraſhed. ——;. Any number of houſes, out- 
houſes, houſhold furniture, printed books, flock in trade, goods in truſt or 


on commiſſion, or wearing apparel, and plate therein, may be inſured in 


one policy, provided the ſum inſured on each 1s particularly mentioned, and 
in the inſurances the premium 1s to be paid for every hundred pounds: and 
if inſurances are deſired for mills, a ſpecial agreement may be made for the 
ſame, or any larger ſums than are ſpecified in the table, or for any other 
inſurances more hazardous than thoſe before deſcribed (as ſugar-bakers, 
diſtillers, or ſuch like) by reaſon of the nature of the trade or goods, narrowneſs 
of the place, or other dangerous circumſtances.——5. To prevent frauds, 
perſons inſured by this office ſhall receive no benefit from their policies, if 
the ſame houſes or goods, &c. are inſured in any other office, unleſs ſuch 
inſurance be firſt ſpecified and allowed by an indorſement on the back of the 


policy, 


ounce. 
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policy, in which caſe this office will pay their ratable proportion on any loſs 
or damage; and if any perſon or perſons ſhall inſure his, her, or their, 
houſes, goods, wares, or merchandiſes, and ſhall cauſe the ſame to be 
deſcribed in the policy otherwiſe than as they really are, ſo as the ſame be 


inſured at a lower premium than propoſed in the table; ſuch inſurance ſhall 


be of no force, nor the perſon inſuring receive any benefit by ſuch policy, in 
caſe of any loſs or damage. 7. No loſs or damage to be paid on fire 
happening by any invaſon, foreign enemy, civil commotion, or any military 
or uſurped power whatever —8. When any perſon dies, the policy and 
intereſt therein ſhall continue to the heir, executor, or adminiſtrator, 
reſpectively, to whom the right of the premiſes inſured ſhall belong; pro- 
vided, before any new payment made, ſuch heir, executor, or adminiſtrator, 
do procure his or her right to be indorſed on the policy, at the ſaid office, or 
the premium be paid in the name of the ſaid heir, executor, or adminiſtrator. 
——9. Perſons changing their habitation or warehouſes, may prelerve the 
benefit of their policies, if the nature and circumſtances of ſuch policy is not 
altered; but ſuch inſurance will be of no force till ſuch removal or alteration 
is allowed at the office, by indorſement on the policy. Inſurances on 
buildings and goods are deemed diſtinct and ſeparate rilques; ſo that the 
premium on goods is not advanced by reaſon of any inſurance on the building 
wherein the goods are kept, nor the premium on the buildings by reaſon of 
any inſurance on the goods.——10. Perſons inſured, ſuſtaining any loſs or 
damage by fire, are forthwith to give notice thereof at the office, and as foon 
as poſlible afterwards deliver in as particular an account of their % and 
damage as the nature of the caſe will admit of, and make proof of the ſame 
by their oath or affirmation, according to the form prattiſed in the ſaid office, 
and by their books of accompts, or other proper vouchers, as ſhall be reaſon- 


_ ably required, and produce a certificate under the hands of the miniſter and 
churchwardens, together with ſome other reſpectable inhabitants of the pariſh, 


not concerned in ſuch loſs, importing, that they are well acquainted with the 
character and circumſtances of the perſon or perſons inſured, and do know 
or verily believe, that he, ſhe, or they, really and by misfortune, without 
any fraud or evil practice, have ſuſtained, by ſuch fire, the loſs and damage, 


as his, her, or their loſs, to the value therein- mentioned; but, till ſuch 


affidavit and certificate of ſuch the inſured's loſs ſhall be made and produced, 
the loſs-money ſhall not be payable: and if there appear any fraud or falſe 


| ſwearing, ſuch ſufferers ſhall be excluded from all benefit by their policies : 


and in caſe any difference ariſe between the office and the inſured, touching 
any loſs or damage, ſuch difference ſhall be ſubmitted to the judgment and 
determination of arbitrators indifferently choſen, whoſe award, in writing, 
ſhall be concluſive and binding to all parties: and when any loſs or damage 
is ſettled and adjuſted, the inſured are to receive immediate ſatisfaction for 
the ſame, deducling only the uſual allowance of gl. per cent. 11. In adjuſting 
loſſes on houſes or goods, no wainſcot, or any ſculpture or carved work, is 
to be valued at more than gs. per yard, or plate at more than 5s. 6d. per 
12. To encourage the removal of goods in caſes of fire, this office 
will 
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will allow the reaſonable charges attending the ſame, and make good the 
ſufferer's loſs, whether deſtroyed, loſt, or damaged, by fuch removal. 19. 
No rece:þts are to be taken for any premiums of inſurance, but ſuch as are 
printed, and iſſued from the office, and witneſſed by one of the clerks or 
agents of the office. 14. For the further encouragement of perſons inſuring, 
there are provided ſeveral fire-engrnes, and there are alſo employed in the 
ſervice of the ſaid office (within the bills of mortality) thirty able-bodied 
firemen, clothed in blue liveries, having ſilver badges with the ſun mark 
upon their arms; and twenty able porters, likewiſe wearing filver badges with 
the ſun mark, who are always ready to aſſiſt in quenching fires and removing 
goods, having given bonds for their fidelity: and alſo, all cities and great 
towns may receive aſſiſtance and encouragement for purchaſing engines and 
proper machines for putting out fires, upon application to the ſaid office, 
agreeable to the number of inſurances made by this office in ſuch reſpective 
Cities or great towns, 15. For the eaſe and conveniency of the inhabitants 
of the city of Weſtminſter and places adjacent, this ſociety has an office in 
Craig s-Court, Charing-Cro/s; where, as well as at their office in Cornhill, 
near the Royal-Exchange, daily attendance 1s given. 


3. TaBLE of Annual Premiums to be paid for Inſurances. 


Sums inſures, | Common Inſurances. | Hlazardous Inſurances. | ww Frogs 
Any Sum 
Not exceeding 100l. | 2s, per. ann. 38. per ann. | 5s. per ann. 


Fro 200l to 1, o00l. | 2s. er cent. ; ; a 
m , 28 p er | 3% Per cent ver 55. per cent 

From 1, oool. to 2,000l- | 2s. 6d. per cent. ann. 4“, per cent. Cann. [ 75. 6d. per 

From 2.000l. to 3,0001l. | 2s. 6d. per cent. 58. per cent. cent. 


per 
ann. 


N. B. Perſons may inſure for any number of years more than one; and in ſuch caſe, 
there will be an abatement of ſix-pence in the pound per annum on the premiums agreed 
for, for every year except the firſt : as to inſtance in a common inſurance of 1,000l. for 
ſeven years, the premium to be paid, by the table, will be ſeven pounds, in which ſix-pence 


in the pound per annum is to be dedutted for the laſt ſix years, that is, three ſhillings and 


ſix-pence per annum, which amounts to one pound one ſhilling, and reduces the ſum to 
be paid to five pounds nineteen ſhillings ; and the ſame in proportion for any other ſum or 
number of years; and perſons inſuring can never be ſubjett to any calls or contributions to 
make good loſſes. | 


4. Ser Company, Fire, Society. 


. 


6 R TEN DER 


Ti 


TENDER OF MONEY. 


| HEN it happens that the demand of the inſured, for a loſs, 
average, &c. is conteſted or objected to by the inſurer, but 
that the latter acknowledges or admits that the premium 
ſhould be returned, or any certain ſum leſs than the inſured demands ſhould 
be paid to him; it is in ſuch caſes frequently adviſable, that the inſurer 
make a tender of the money which he admits to be due, before the action 
be brought againſt him, in order to avoid the incurring of coſts : for © if 
after tender and refufal of a debt, the creditor harraſſes his debtor with an 
action, the latter may plead the tender; adding that he has always been 
ready, tout temps priſt, and is ſtill ready, uncore priſt, to diſcharge it: for a 
tender by the debtor, and refuſal by the creditor, will in all caſes diſcharge 
the coſts, but not the debt itſelf; though in ſome particular caſes the creditor 
will totally loſe his money: but frequently the defendant confeſſes one part 
of the complaint (by a cognovit actionem in reſpect thereof) and traverſes or 
denies the reſt; in order to avoid the expence of carrying that part to a 
formal trial, which he has no ground to litigate :—a ſpecies of this ſort of 
confeſſion is payment of money into court; which is for the moſt part neceſ- 
ſary upon pleading a tender, and is itſelf a kind of tender to the plaintiff; 
by paying into the hands of the proper officer of the court 'as much as the 
defendant acknowledges to be due, together with the coſts hitherto incurred, 
in order to prevent the expence of any further proceedings: if after the 
money paid in, the plaintiff proceeds in his ſuit, it is at his own peril; for, if 
he does not prove more due than 1s ſo paid into court, he ſhall he nonſuited 
and pay the defendant coſts; but he ſhall ſtill have the money ſo paid in, for 
{hat the defendant has acknowledged to be his due. — To this head may be 
referred the practice of what is called a /ett-off ; whereby the defendant 
acknowledges the juſtice of the plaintiffs demand; but on the other hand 
ſets up a demand of his own to counter-balance that of the plaintiff, either in 
whole or in part; and, in caſe he pleads ſuch ſet-off, muſt pay the remaining 
balance into court: this anſwers very nearly to the compenſatio, or ſtoppage, 
of the civil law, and depends on the ſtat. 2 Geo. 2. c. 22. and 8 Geo. 2. c. 24. 
—53 Black. Comm. 303. 


2. Urox 
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2. Uron tender of money the following points ſhould be obſerved; viz. 
—1. it ſhould be tendered in lawful Engliſh money, not in foreign money, or 
Engliſh notes: —2. it ſhould be of the very ſum that is due, neither more nor 
leſs :—3. it muſt be a real and actual tender, by holding out the hand towards 
the party, with the money in it, and not in a bag, or the like; and therefore a 


mere ſaying, I will pay you fo and fo, is no tender :—4. it ſhall be done in the 
preſence of a witneſs.—Clark's Eprit. of Com. Law. 


3. SEE Payment, Return. 


T H E 3 


1. T there be thieves on ſhip board among themſelves, the maſter of the 

ſhip is to anſwer for that, and not the inſurer; though the words of the 
policy inſures againſt loſſes by thieves, yet they are to be intended af/azl:ng 
thieves —Malynes Lex Merc. c. 25. 


2. Goops being ſtolen, are the inſurers liable to make indemnification ? 
Various and vague anſwers have been given to this queſtion ; but in order 
to give ſuch as may be deciſive and conformable to practice, let us advert to 
the following caſes :—1. when robbery is committed on the high fea by 
pirates and rovers, this is accounted among accidents or misfortunes ; the 
inſurer therefore who undertakes to guard againft theſe, is bound to anſwer 
for the robbery: the reaſonableneſs of this deciſion is apparent from robberies, 
piracies, inroads of enemies, ſhipwrecks, and conflagrations, being equally 
conſidered as accidents ; which therefore come within the inſurance ; but this 
is to be underſtood only while the maſter of a veſſel] is not in fault; for 
ſhould he venture in places which he knows to be infeſted with pirates and 
free-hooters, he then would act at his own peril; and ſtreſs of weather is the 
only caſe wherein he would become excuſable for ſuch conduct: — 2. when a 
theft is committed on board the ſhip, and ſome goods have been ſtolen; then 
the inſurers are not bound ; becauſe the owner of the goods, as much as in 
him lies, is obliged to take care of them; and if they are ſtolen while in the 
veſſel, this cannot be called an accident, but has happened through the 
negligence of thoſe who did not take proper care of them; for nothing can 
be clafſed among accidents that does not happen in a public place: another 
reaſon why the inſurer is not bound 1s, becauſe the maſter of the ſhip is held 
anſwerable for thefts committed therein; as by receiving the goods on board, 
he enters into a tacit agreement to deliver them ſafe and whole: —g. when a 
theft has been committed during the nzg/ht, by land robbers, while the veſſel 
is in hort; and then it ſeems the inſurer is not bound; ſuch kind of pilferers 
being different from pirates: this doctrine holds good in inſurances made 
-againſt ſhipwreek, hoſtile incurſions, and pirates, and where no mention is 
made of ſuch land robbers: but when the inſurance is made general, againſt 400 
accidents, and that the cargo ſhall be ſafely landed at any particular place, in 
Sow that 
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chat caſe tlie inſurer is bound to indemnify from loſſes by thieves, while the 
veſſel is in port, and for all poſſible damages that may happen during the 
voyage. Roccus, 191, 192, 194. Not. 41, 42, 43. 


3. By Stat. 24 Geo. 2. c. 43.— Every perſon that ſhall feloniouſly ſteal 
any goods, wares, or merchandiſe, of the value of 408. in any ſhip, barge, 
lighter, boat, or other veſſel or craft upon any navigable river, or in any port 
of entry or diſcharge, or in any creek belonging to any navigable river, 
port of entry or diſcharge, within Great-Britain; or upon any wharf or key 
adjacent to any navigable river, port of entry or diſcharge, or ſhall be preſent 


and aſliſting in committing any of the offences aforeſaid, being convicted, &c. 
{hall be excluded from the benefit of clergy. 


4- SEE Accident, Barratry, Damage, Embezzlement, Mariner, Maſter, 
Negligence, Pirate, Riſque, Robbery, Salvage, Stranding, Wreck. 


T I 1 


1. IN England, ſhips are frequently inſured for a certain limited time, 
as 3, 6, 9, 12 months, and ſometimes longer, inſtead of each voyage: 
there 1s reaſon to think that this method generally turns out to the 
diſadvantage of the inſurers, and to the benefit of the owners; becauſe the 
vellels ſo inſured are chiefly coaſters, colliers, or intended for hazardous 
navigation, during the term of the policy, either as to the /ea/on of the 
year, or the ſeas they go to, or both, as the eaſtern and northern ſeas, in the 
winter, and other unfavourable circumſtances; and beſides, ſuch veſſels are 
commonly 11|-fitted and ſtored with anchors, cables, ſails, &c. and ineligible, 
as to their built, age, repair, and other qualities; nor are the premiums 
uſually given on them more than adequate to the riſque of the frequent 
damages (excluſive of total loſs) to which they are liable during the term, 
and which mult be as repeatedly repaired at the charge of the underwriters. 
It is alſo to be obſerved that, if the premium inſerted in the policy, be at 
15, 20 ſhillings, &c. per month, it is moſt likely the inſured means to have a 
relurn of premium, at the ſame rate, for ſo many months as ſhall be 
unexpired, at the time a total loſs or other incapacity of the ſhip may happen; 
and ſometimes the like return has been applied for, even after the moſt 
hazardous part of the riſque has been run, on pretence of the veſſel being laid 
up, or the like: therefore it is more reaſonable to fix the premium for the 
whole time (as for an entire voyage) in which caſe, as ſoon as the riſque 
eommences, the whole premium may be retained, without any return. 


2. FORMERLY the greater part of inſurances were made for a certain 
time, and by the month; as appears by the Guidon, c. 1. art. 1, &c.:—the 
premium was always paid beforehand; and 1f the veſſel was not returned 
within the time limited by the inſurance, it was often prolonged for a further 

time, 
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time, by means of a freſh premium :—at firſt, this method ſeemed to be 
| advantageous enough to the aſſured, becauſe they ſeldom made inſurance but 
for the moſt dangerous months ; but the Jews, habitually uſurtous, who had 
invented the practice of inſurance, turned it ſo well to their account, by 
exacting exorbitant premiums, that the cuſtom of making it for time, having 
become very chargeable to the aſſured, and withal ſubjett to great diſputes, 
declined by degrees, and at laſt entirely ceaſed in France ; where this ſort of 


inſurance is now very rarely made, except on veſlels employed in the 
fiſheries, and on privateers.—2 Valin's Comm. 48, 51, 86. 


3. Cas x. - Policy of aſſurance to warrant a ſhip for twelve months: the 
ſhip did not periſh within the time of twelve months, being accounted calendar 
months, as January, February, &c. but within twelve months, reckoning 
twenty-eight days to the month. Reſolved that the policy was not forfeited. 
—Cied in Sir Woollaſton Dexey's caſe. 1 Leon. 96. Molloy, b. 2. 


4. REMARK.—lt is now uſual, in policies on ſhips, lives, &c. inſured for 
any ſtipulated time, to inſert theſe words, viz. © the firſt and laſt days 


included ;*—and, if the inſurance be for a month, or number of months, to 
expreſs © calendar months.“ 


5. SEE Prelim. Diſc. 46. Abandonment, Commencement of Voyage or 


Riſque, Cruiſe, End of Voyage or Riſque, Inſurance, Limitation, Lives, (40s 
Premium, Return, Riſque, Seaſon, Uſage. 


T „ » N 1. 1 8 8. 


1. H E, words, total loſs, are not always to be underſtood as meaning 

that the ſhip, goods, or effects are entirely and irrecoverably gone 
or periſhed; but ſometimes that they are fallen into ſuch a ſituation or 
condition, through ſome of the perils and accidents againſt which they were 
inſured, as capture, ſhipwreck, bulging, ſtranding, detention of princes, &c. as 
to authoriſe the inſured to give up or abandon their right or intereſt in them to 
the inſurers, and to recover the full value inſured, as for a total loſs; under 
the obligation, nevertheleſs, to remain accountable to the inſurers for the 
whole or ſuch part of the effects, or their produce, as may thereafter be 


ſaved and come to the hands of the inſured, after deducting all the charges | 
which have been incurred. 


2, Bur although the foreign ordinances in general, and other authorities 
allow abandonment to be made in the caſes abovementioned (as may be ſeen 
under title, abandonment) yet it does not follow from thence that it is allow- 


able, and that the inſured may recover as for a total loſs, in all thoſe caſes 
ndiferuninately. 


68 3. Lorp 
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3. LORD Mansfield faid, © Abandonment depends on a variety of circum- 
ſtances ;” (Eguino v. Hoagjon ; lee /alvage ):—and, © the merchant cannot 
clect to turn what, at the time when it happened, was in it's nature but an 
average loſs, into a total one, by abandoning the nature of the contract as 
an indemnity, and nothing elſe, is always hberally conſidered :”—{Gofs. & 
Viithers ;—2 Burr. 683). If at the time of the action brought, at the time 
of the aſſured's offer to abandon, and at the time he was firſt apprized of any 
accident having happened, he had only, in truth, ſuſtained an average loſs, 
he ought not to recover for a total one: the plaintiff's action muſt be founded 
upon the nature of his damnification, as it really is, at the time of the action 
brought: it is repugnant, upon a contract of indemnity, to recover for a 
total loſs, when the final event has decided that the damnification, in truth, 
is an average, or perhaps no lols at all: whatever undoes the damnification, 
in whole or in part, muſt operate upon the indemnity in the ſame degree :— 
the inſured is not obliged to abandon in any caſe; he has an election; he 
cannot elect before advice is received of the loſs; and if that advice ſhews 
the peril to be over, and the thing in ſafety, he cannot elet at all; becauſe 
he has no right to abandon when the thing 'is ſafe :—all the writers upon 
the marine law ſeem to agree, that “if the thing is recovered before the 
money paid, the inſured can only be entitled according to the final 
event :'——it the voyage is abſolutely loſt, or not worth purſuing ; if the 


ſalvage is very high; if further expence is neceſſary; if the inſurer will 


not engage, in all events, to bear that expence, though it ſhould exceed 
the value or fail of ſucceſs; under theſe and many other like circumſtances, 
the inſured may diſentangle himſelf and abandon, notwithſtanding there 
has been a recapture :—but the point here determined is, that “ the plaintiff, 
upon a policy, can only recover an indemnity, according to the nature of his 


caſe, at the time of the action brought, or, at moſt, at the time of his offer 
to abandon.”— Hamelton v. Mendes.—2 Burr. 1198. 


4. IN the caſe of capture, 1 it be juſt or unjuſt, there is no 
diſtinction to be made between the ſhip and the cargo, all being taken; and 
che hope of reſtitution, in the caſe of an unjuſt capture, is not a reaſon for 
excluding or retarding the abandonment :—in the caſe of ſhipwreck and 
bulging, abandonment is allowable, with reſpect to the ſhip, becauſe under ſuch 


circumſtances it is irrecoverably loſt : but it may happen that the goods are 
ſaved, ſo as to have received but little damage; which being verified, the 


inſurers cannot be obliged to accept an abandonment of them, but only to pay 
the average, if they offer to convey them ſpeedily to the place of their deſtina- 
tion:—1n the caſe of ſimple ſtranding, what is above ſaid holds good, not only 
with reſpect to the merchandiſes which may be only damaged in part, but 
alſo in regard to the ip, if there be means of getting her off, and of putting 
her in a condition to navigate, by a repair it is the intereſt of the inſurers 
to reduce to averages, as much as they can, all the damages which happen 
to the ſhip and goods, becauſe the inſurance does not oblige them to make 
good the value ven to the ſhip or the goods indiſcriminately ; but only to 

indemnify 
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zudemniſy the aſſured for the loſſes and damages which they ſhall ſuffer by 
marine accidents ;—now, as to the ſhip, it is unqueſtionable that her value 
is conſiderably diminiſhed by wear and tear, during the courle of a long 
voyage, however fortunate it may have been: but, as the inſurers are by no 
means obliged to make good to the inſured ſuch diminution of the ſhip's value 
at her fale arrival, neither can they be held to. do ſo in the caſe of ſimple 
ſtranding; and all that can be required of them is, to put her in a condition 
to ſerve again, by reparing the damage ſhe hath received by the ſtranding: 
—1t is enough that, in caſe of ſhipwreck and bug ing, they are liable to pay the 
ſum at which the {hip hath been lawfully valued m the policy, without any 
deduction by reaſon of the diminution which ſhe mult have neceſlarily ſuffered 
in her value during the voyage, to the time of the {hipwreck : it is enough, 
I ſay, that they then ſupport the loſs entire; and it is not conceivable, when 
the ſhip has no frezght to recover, how the cultom has been eſtabliſhed, of 

not making any deduction in ſuch caſe, ſince the infurers are anſwerable only 
for unavoidable accidents, and not for the periſhable nature of the thing, or 
the diminution it futters merely by uſe :——in like manner, in regard to the 
goods, the inſurers do no! warrant that they ſhall be fold on their arrival in 
ſatety at the price eſlimated in the policy, or at which they may have been 
bought; they anſwer {imply for the loſs they may have ſuffered by accidents : 
therefore whenever the goods are damaged only to a certain degree, the inſurer 
is at liberty to refuſe an abandonment, by ſubmuting to pay the average: 
with . reſpect to periſhable commodities, and detention (fee under thoſe 
titles). Beſides the caſes aforementioned, a total loſs of the effects inſmed 
may happen by jettzſon, fire, robbery, ſtorm, or other marine accident; 
in which caſes the inſured has unqueſhonably a right to demand payment of 
the inſurance :;—but ought theſe words, total loſs, to be taken rigorouſly, and 
literally? or do they not admit of interpretation, ſo that the loſs may be 
reputed total, if, by means of the average, there is no longer a proportion 
between the value of the effects at the time of loading them, and that which 
they have after the damage they have ſuſtained Y—and upon this point, I 
would take for a rule, art. 1. c. 7. of the Gurdon, which admits abandonment 
« when the damage exceeds half the value of the thing: this rule, however, 
can only be applied to goods really damaged ; but not to thoſe, a part of which 
have been loſt by jettiſon, fire, robbery, or otherwiſe, and the other part of them 
preſerved without damage: and even in caſe of damage to two of three bales, or 
caſks of indigo, ſugar, &c. the inſured cannot oblige the inſurer to accept an 
abandonment of the third bale or caſk, not damaged, without thoſe which are 
ſo; but the inſurer may inſiſt either that the abandonment be made of the whole, 
or that the inſured be ſatisfied with payment of the average ;—unleſs the whole 
are ſo much damaged as not to be worth half their firſt coſt Alt is true that 
the practice is, to make abandonment to the inſurers as ſoon as a ſhip is 
wrecked or bulged, and that theſe commonly accept it without enquiring 
what hath been the fate of the goods; but this decides not in point of right, 
nor at all prevents the alleging that the abandonment is not allowable, when 
by the event the goods ſaved are in ſuch a ſtate, as that the loſs may be 


reduced 
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reduced to an indemnification by way of average. — Except the caſe of 


abandonment, every damage which happens to the {hip or the goods is only 
an average :—the inſurers have no right to demand an abandonment; it is, 
with reſpect to them, purely paſſive; they have only the right of conteſting 
it, if it is not made as it ouglit to be: it depends on the aſſured to make it or 
not; no law can oblige him to do it, it is only a power which is given him 
by law; he may therefore decline it, and only demand the averages: it is 
a principle of law, not to turn it againſt him in whoſe favour it is made. — 
2 Valin's Comm. 100 to 107. 


5. Str Abandonment, Accident, Average, Capture, Corn, Cruſe, Damage, 
Declaration, Detention, Free of Average, Freight, Inſufficiency, Intereſt, 
Intereſt or no Intereſt, Loſs, Peaſe, Periſhable-Commodities, Ranſom, Recap- 


ture, Repair, Salvage, Ship, Shipwreck, OP Valuation, Wear and 
Tear, Wreck. 


% 


1. 1 printed words in our policies, vz. —“ and it ſhall be lawful for 

the ſaid ſhip, in this voyage, to proceed and fail to, or ſtay at any 
ports or places whatſoever,” are not to be underſtood literally or abſolutely ; 
but the proper conſtruction of them is, that it ſhall be lawful, &c. in caſe 
of neceſſity or juſt cauſe; ſuch as to avoid imminent danger of ſhipwreck, 
ſtranding, or capture, or through contrary winds, ſtorm, ſpringing a leak, 
damages needing repair, and the like ;—for, otherwiſe, the ſmalleſt voluntary 
alteration of the direct courſe of the voyage, as deſcribed in the policy would 
be a deviation, which would from that moment determine the riſque of the 
inſurers; and therefore, in order to avoid this effect, we frequently ſee 
written with the pen, after the above-mentioned printed clauſe, theſe words, 
Viz. © without being deemed a deviation: but it is not adviſable, either for 
the inſured or inſurer, to have them inſerted, becauſe they are too great a 
temptation to alterations of, or deviations from the courſe, without need; and 
ſundry inſtances may occur where a reaſonable and juſt conſtruttion of them 
might not take place without {:zgatzion ; to which indeed they ſeem naturally 


to lead; but which in all matters of inſurance ought to be guarded _—_— as 
much as s pollble. 


2. WHEN there is inſerted in the policy, by conſent of the inſurers, a 
liberty to touch at any one or more places, as may be mentioned, ſuch 
additional r:/que is often worthy of more attention than is uſually given to it 
by inſurers, at the time of underwriting ;—for ſuch liberty of touching 
includes the ſtaying, diſcharging, and loading goods at ſuch places, and 
commonly extends the length and hazard of the voyage conſiderably beyond 
the ſmall increaſe of premium that 1s allowed in conſideration thereof; 
indeed it frequently happens that no greater premium is given on a voyage 


with 
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wich ſuch liberty of touching, &c. than on the ſame voyage without it; 
which in practice 1s prepoſterous; and a proper difference of premiums 
ought, in all ſuch caſes, to be made ſuitable to the difference of the riſques: 
in fatt, many veſſels have been totally loſt, and very many others have 
made heavy averages, owing ſolely to their touching though at only one inter- 
mediate port: how much more then 1s the danger cabanced by calling and 
ſtaying, unloading and loading at ſeveral ports, out of the way, and perhaps 
through ſhallow and dangerous rivers, &c. ?—moreover what is inſured as a 
ſhort and ſummer paſſage, generally proves, through the delays by ſuch 
touchings, a long winter voyage :—belides the not improbable, though 
unexpected intervention of ſome public events, ſuch as hoſtilities, embargo, 
&c. If the ſmalleſt deviation from the direct courſe of a voyage be deemed 
of ſo much moment, with reſpect to it's probable conſequences, as to be 
abſolutely fatal to the policy, ſurely the increaſed dangers of an extenlive 
liberty of touching require an adequate increaſe of premzum / 


3. THERE is great reaſon to believe that ſeveral of the veſſels belonging 
to the out-ports, and to Ireland, trading to and from thence, too frequently 
take the liberty, for illicit and other purpoles, of deviating and touching at 
places not mentioned, without any permiſſion in the policies, or know- 
ledge of the inſurers, who have inadvertently paid ſundry loſſes, and great 
averages thereby occaſioned: and I have met with ſeveral inſtances, 
where the maſter, owners, or aſſureds, have been really ignorant of the 
conſequences (as to their inſurances) of putting into or touching at a place 


or two by the way, nearly in the courſe of the voyage, imagining they had 


a right to do ſo, by virtue of the aforementioned printed words in the policy. 


4. IF it is permitted, by an expreſs clauſe in the policy, that the ſhip may 
touch at a certain port or ports mentioned, and the mafter there diſcharges 
and ſells goods, and takes on board others to replace them, or which are the 
produce of thoſe which he hath delivered; theſe goods are to be confidered 
as in the place of the former, and the inſurers run the riſque of them, as of 
the former, together with thoſe which remain on board.—Sentence at 
Marſeilles, December 12, 1749, reported by M. Emerigon, in favour of 
M. Jean Fiquet, againit the inſurers on goods in the ſhip La Minerve.— The 
like ſentence was given, January 30, 1751, in favour of Capt. Andre Vincent 
Fabre, againſt Meſſ. Nicolas and Cognie, inſurers of a ſmall quantity of goods 
in the ſhip Le Marquis de Vaudreutl, part of which had been diſcharged at 
the' Cape, and the produce converted into other . 


N By virtue of this clauſe; i. e. © with liberty to touch at &c.” goods 
which are taken on board at the place of touching, to complete the cargo, 
are alſo within the riſque of the inſurers —Arre& d' Aix, June 15, 1746, in 
favour of Meſſrs. Arnaud and others, merchants at Bayonne, againſt the 


inſurers on goods in the ſhip Le St. Bernard: which ſentence was alſo 
confirmed on appeal.—2 Valin Comm. 78. 
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6. Wurw maſters of veſlels have liberty to touch at different ports, the 
inſurers ſhall not be liable for accidents that may happen to goods on /hore, 
though they were deſtined for the cargo on which they have underwrote, 
and the ſhip might be in port to take them in, except there be a particular 
agreement by the policy.—Ordmn. of France. 


7. Wu, by the policy, there is a liberty of touching at different ports, 
the riſques of goods to be taken there are, of right, regulated according to 
thoſe which the inſurer takes upon him with reſpect to the loading of the 
goods in the place of departure; that is, if he hath taken upon him the 
riſque of the goods in barks or ligliters to carry them aboard, it ſhall be the 
ſame at the places of touching: but this does not make the inſurer an{wer- 
able for any damage to the goods whilſt on ore, without a formal and 
expreſs clauſe ;—which, although exorbitant, is nevertheleſs frequently inſerted 
in policies in France.—2 Valin's Comm. 85. 


8. REeMaRK.—ln order to prevent the diſputes which might in ſome 
caſes ariſe, with regard to the riſque of goods inſured, or a part of them, 
which may be diſcharged, and others taken on board, at the place or places 
where the ſhip may touch agreeable to a liberty in the policy; it is adviſable 
to inſert exprelsly that ſuch riſque ſhall be borne by the inſurers, and to the 
amount (as far as the ſums inſured) of the effects on board at the time 
of any accident. 


9. Sex Prelim. Diſe. 53. Accident, Alteration of Policy Voyage or Riſque, 


Clauſe, Conſtruction, Deviation, Lighter, Policy, Seaſon, Unloading, Uſage, 
Voyage, Written Clauſe. 


oo A or oe 9 


1. 1 who, with the conſent of the other party, would transfer an 

inſurance of one ſhip to another, or of one kind of goods to another, 
or of a larger capital to a ſmaller, ſhall be obliged to pay the inſurer aH 
per cent. though no ſuch thing had been ſtipulated. —Ordzn. of Koning /b. 


2. SEE Aſſignment, Fire, Intereſt, Property & Proprietor, Ship or Shaps. 
CCT 


N time of war, treaties are but too ſlightly regarded, or not ſtrialy 
adhered to: therefore, the chief thing which determines merchants 

in their enterprizes by ſea, in ſuch times, is the premium aſked for the 
inſurance : and the inſurers, notwithſtanding they are not ignorant to what 
vexations ſhipping is then generally liable, will be'tempted by high premiums 
to expoſe themſelves to all chances, and often rely more upon the width 
of the ocean than upon the favour they have to expect from -treaties.——- 
Nevertheleſs, 
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Nevertheleſs, as there are contained in our treaties of or: phe and navi— 
gation with foreign powers, ſundry important matters, as well in confirmation 
of the general law of nations, as deviating therefrom by express ſtipulations 
of particular privileges, in favour of the contracting parties, it hath been 
deemed requiſite to extract from thoſe treaties the molt material articles 
(under the titles referred to in the next ſection) :—to ſome of which, eſpe- 
cially thoſe which relate to Freedom of Navigation, Law of Nations, Maſqued 


Shih or Property, Neutral — or Property, Prize, &c. I have ſubjoined a 
few practical remarks. 


2. TREATY with july 1667 be es Contraband, Convoy, Toſlility, 


HoLLaANnD, Law of Nations, Pirate, Repri/al. 


Feb. 1657 - - Contraband, Law of Nations. 
Feb. 1674 - - Contraband, Flag, Law of Nattons. 


| (Commiſſion of Marque, Conſiſcation, Con- 
Dec. 1674 - Sabo, Freedom of Navigation, Paſs 


| or Paſſhort, Pruoateer. 
FRANCE, Nov. 1655 - - Law of Nations. 


Feb. 1675 
e gation, Law of Nations. 


ertes, Pirate. 


CContraband, Freedom of Navigation, 


| Ho o/tulity, Law of Nations, Paſſport, 


: Mar. 1713 Pirate, Privateer, Privilege, Seizure, 
Ships of War. 
Wit, May 1667 - Confiſcation, Contraband, Freedom of 


Nov. 171 3 2 Navigation, Law of Nalions, Paſſport, 


Slaps of War. 


PortTUGAL, July 1654 ; eee Confiſcation, Freedom of Naui- 


gation, Free Ships. 
NETHERLANDS, Feb. 1495 - Pirate. 


SWEDEN, Oct. 1664 - - Capture, Paſs or Paſſport. 
DENMARK, Nov. 1669 - Fw of Natuons, Paſs or Paſſbort, Pirate, 
Cd. July 1670 - (Privateer, War. 
OTTOMAN PORTE, Sep. 1675 - Pirate, Turkey. 
Moxocco, July 1751 - - Morocco. 
es, 7 75 i Ships of War, 
Aug.1700 - 1 
GA 15 5 Algiers. 
TxieoLY, July 1716 - - Tripohh. 
Tunis, Aug. 1716 - Tunis. 
Of Ryswick, | 
between France Sep. 1697 - - Law of Nations. 
and Holland 
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3. Rr x al K. In regard to the famous marine treaty concluded at Utrecht 
in 1719, between England and France, as it contains ſome articles, ſuch as 
the 7177h, relative to cuſtoms or duties, which could not take place without 
the interpolition of an act of parliament, and no ſuch act having been paſſed; 
the French, as it ſuits their intereſt, reject the whole on that account, or 
inſiſt on it's being fulfilled ; becauſe, although it was not confirmed by parh- 
ament, it was ſigned by our plenipotentiaries. It would ſeem therefore that 
only the treaties of 1677 and 1686 are uncontroverted ; and that by the 
treaty of Utrecht of 1713, which is confirmed by the treaty of Arx-la-Chapelle 
in 1748, the French meant only the treaty of peace and friendſhip, which 
may be found in the Corps Diplom. tom 111. p. 1. pag. 339. See the 
collection of Farliamentary Debates, vol. v1. p. 104, 105. ed. 1741. Britiſh 
Merchant, vol. 1. pref. p. vil. XIII. and p. 67 to 69. vol. 111. p. 327 to 982, 
ed. 1721. The grand objects of treaties of commerce are, to ſecure to the 

contracting parties an uninterrupted and juſt freedom of navigation, in time 
of war as well as peace, and at the ſame time to prevent them from favouring _ 
either of the belligerent powers more than the other, by furniſhing them with 
the means of defending themſelves, or of attacking the enemy with greater 
advantage.—In 1689 a treaty was ſigned between England and Holland, by 
which they agreed to notify to all the ſtates which were not engaged in the 
war with France, that they would ſeize, and declare as good prize, every 
veſſel bound to and coming from any of the ports of the enemy.—Similar de- 
clarations were made by France and Spain at the commencement of the preſent 
war with England. — Some learned writers on the law of nations maintain, 
nevertheleſs, that the /ea being a free and open field to all navigators, 
nations equally ſovereign acknowledge no juriſdiction upon this element: and 
that although it ſhould be proved inconteſtably that neutral veſſels are loaded 
for the account of enemies, the belligerent powers have no more right to make 
capture of their cargoes, than they would have to ſeize the like effects upon a 
neutral territory.— The neutral navigator (ſays M. Hubner, in his Diſſer- 
tation ſur la farfie des batimens neutres) ſometimes carries on a commerce 
only of freight and commiſſion; it is his fortune, the patrimony which Provi- 
dence hath imparted to him; it is the only object of his induſtry, of which a 
nation at war has no more right to deprive him, than to ſeize the harveſt of the 
huſbandman, on the pretext that he hath fold it to the enemy: the nation 
that pretends to put ſhackles upon the commerce of neutral people, when 
this commerce hath no direct and immediate relation to the war and it's 
operations, uſurps an authority which belongs not to any potentate whatſo- 
ever.” ——But, it may be obſerved that, in fact, almoſt every nation, 
in time of war, connives at a violation of the principles of neutrality ; con- 
ſulting, for the moſt part, oy” their * and their intereſt. 


4. SEE Prelim. Diſc. 70. Civil 2 Sea. War; and 4 le mentioned 
in the firſt e | 2 
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1. \ \ 7 ITH reſpe& to trials of inſurance cauſes in courts of law, and 
otherwiſe, the reader is referred to the ſeveral heads, or titles, 


hereunder mentioned; and particularly to the Prelim. Diſc. p. 15 to 20, 
and p. 84. 


2. ADJuDGED, that if a cauſe has lain at iſſue four terms, and no pro- 
ceedings had, there muſt be a full term's notice of trial, excluding the term 


wherein iſſue was joined. An v. Corbill. Mich. 2 Anne.—2 Salk. 650. 


3. Ser Amicable Judicatory, Arbitration, Chamber of Aſſurance, Con/ul, 


Court-Merchant, Court of Policies of Aſſurance, Jury, Law Lawſuit & 
Lawyers, New Trial, Precedent, Verdift. 


1 R 1 P O L Es 


; FF any of the ſhips of war of the king of Great-Britain come to 


Tripoly, or to any other port or place of that kingdom, with any prize, 


they may freely fell it, or otherwiſe diſpoſe of it at their own pleaſure, 
without being moleſted by any: and his majeſty's ſaid ſhips of war ſhall 
not be obliged to pay cuſtoms in any fort; and if they ſhall want provi- 


ſions, victuals, or any other things, they may freely buy them at the rates 
in the market.— Treaty with Tripod). 


2. SEE Algiers, 1 fees: Pyrate, Treaty, Tunis, Turkey. 


TRUST AND TRUSTEE. 


0 So T ION may be aii on a policy of aſſurance, made in the 


name of J. S. if J. 8. declares the truſt in writing.—Rooke v. 
Thurmond. —Spencer V. Franco. 


2. Casz.—Indebitatus aſſumpſit by B. for zl. received to the plaintiff's 
uſe, and non aſſumpſit was pleaded: the caſe was, that A. took a policy of 
inſurance upon account for zl. premium in the name of B. and A. paid the 
ſaid” premium to J. S. and A. had no goods then on board, and ſo the 
policy was void, and the money to be returned by the cuſtom of merchants. 
—lt was inſiſted that the action ought to have been in A.'s name; for the 
money was his, and if the policy had been good, it would have been to his 
advantage, and it could not be ſaid to be received to B.'s uſe, it never being 
his money: beſides here may be a great fraud upon all inſurers, in this, that 
an inſurance may be made in another's name, and if a loſs happen, then 
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the inſurers ſhall pay, for that ſome ceſtui que truſt had goods on board; but 
if the ſhip arrives, then the nominal truſtee {hall bring an indebitatus aſſumpſit 
for the premium, as having no goods on board. To all which Holt, 
chieſ juſtice, anſwered; thai the policy being in B.'s name, the premium was 
paid in his name, as his money, and he muſt bring the action upon a loſs, 
and ſo upon avoidance of the policy to recover back the premium; and as to 
the inconveniencies, it would be the ſame, wholoever was to bring the 
action; and therefore the inſurers ought with caution to Jook to that before- 


hand.—S/ow. 156. Palch. 2 W. and M. Vin. Abr. Tit. Pol. of Afl. (A.) 37. 


— Martin v. Suwell. 


3. Cask. -B. having the command of a merchant-ſhip, and likewiſe a ſhare 
in her as being an owner, in 1730 deſired A. by letter, to get 200l. inſured 
on her: an inſurance was made in the name of A. (the agent) by B.'s 
direction, the inſurers (J. S. and T. S.) knowing nothing of B.: in the voyage 
the ſhip was loſt, and B. the captain caſt away; M. the adminiſtratix of B. 
gave J. S. and T. S. notice of the loſs and truſt, and required payment to 
her only: but A. under pretence that B. was indebted to him, procured the 
inſurers to give him credit for the ſum in an account which they afterwards 
made up wich him, and then the balance of that account was carried into a 
new account, and the ſecond account was afterwards ſettled between them. 
Upon a bill by M. to be relieved, it was decreed that the inſurers pay 
her the money, and A. to pay the coſts of ſuit, deducting thereout the 
charges he had been at in obtaining the policy.—Barn. Chan. Rep. gig. 
Mich. 1740. — Tell v. Lutuidge. 


4. CAs x —(Before the Houſe of Lords ) Upon an appeal from an order 
by lord chancellor King: the caſe appeared to be, that the appellants De 
Ghettoff and others, having fitted out a ſhip (the Flandria) for a voyage 
from Oſtend to China, ſent a commiſſion to one Deconick, their agent in 


London, to procure an infurance made by the reſpondents, the London- 


Aſſurance-Company, upon the ſaid ſhip, for the voyage aforeſaid, for 5,000. : 
the ſhip being loſt in her voyage, the appellants brought their bill in the court 
of chancery N the reſpondents, and alſo againſt Deconick, ſetting out 
the infurance, and ſuggeſting that the ſhip was loſt ; which loſs amounted in 
value to the whole of the ſaid 5,000]. and that the plaintiffs were, in ſhares, 
entitled to recover the ſame: that the ſaid Deconick was only their truſtee ; that 
he refuſed to let them make uſe of his name at law; and that they live abroad 
in ſeveral diſtant and remote places, whereby, and by reaſon of the great 


difficulty of procuring witneſſes; viva voce, they were diſabled from bringing 


an action at law; and therefore prayed a decree for the 5,000l. according to 
their ſeveral proportions. ——The reſpondents put in an anſwer to ſo much of 


the bill as related to a diſcovery : but as to the demand of the 5,0001. or 
any loſs- money, they demurred: for cauſe of which demurrer ſhewed, that, if 
the policy was forfeited, a proper action at law lay to recover the money ſo 
loſt; and that the appellants, if they had any juſt demand, might have their 


Cs tors 
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complete and adequate remedy, by ſuch action at law, where matters of 
this nature are properly cognizable, and where the appellants ought to prove 

their intereſt and loſs; and not in a court of 9 5 This demurrer was 
argued before lord chancellor King, upon the 15th of June 1728, and the appel- 
lants counſel inſiſting very much on the allegation in the bill of Deconick, the 
truſtee's refuſing to permit his name to be — uſe of in an action at law, his 
lordſhip was pleaſed to reſpite the conſideration of che demurrer, till the 
coming in of the defendant Deconick's anſwer : but, if the appellants did not 
procure his anſwer within two months, it was ordered, that the demurrer 
ſhould be allowed. Deconick put in his anſwer within the two months, 
and thereby admitted, that he made the aſſurance in his own name, in truſtꝛ, 
and for the benefit of the appellants; but ſaid he did not care to permit the 
appellants to bring an action againſt the company on the ſaid policy, in his 
name, he being adviſed, that if he did, and they failed therein, he would be 
perſonally liable to pay the coſts: upon which, on the 21ſt of November 
1729, the demurrer came on to be further argued, when it was ordered, that 
it ſhould ſtand and be allowed: from which order an appeal was preferred to 
the houſe of lords, upon the two following reaſons :—firſt, for that the 
appellants cannot maintain an action at law upon the ſaid policy in their own 
names, and it is in the power of their truſtee, whether he will permit his 


name to be made ule of or not: and that in caſe the appellants were able to 


bring an action in their own names, it would be to no purpoſe, in regard 
that all their witneſſes, who can prove the loſs of the ſhip, and the reſpective 
intereſt of the appellants therein, hve at diſtant places beyond the ſeas, and 
are not in the power of the appellants; nor can the appellants compel them 


to come over here to be examined on any trial at law :—ſecondly, for that 


the appellants can have no manner of remedy againſt the reſpondents upon 
the ſaid policy, but in a court of equity, where they may have an opportunity, 
by virtue of a commiſſion, to examine their witneſſes beyond the ſeas, and 
thereby be enabled to prove the loſs of the ſaid ſhip: and that, in caſe the 
appellants are deprived of this remedy, they will not only loſe the ſaid 5,000]. 
but alſo the ſum of 600l. which they paid, as a premium to the reſpondents, 
upon making the inſurance: and the reſpondents, though they are debtors to 
the appellants 3 in 5,000l. and intereſt, will, inſtead of paying ſuch debt, go 
away with 600l. of the appellants' money.——On behalf of the reſpondent ; it 
was inſiſted, that the order for allowing the demurrer was agreeable to equity: 
—firſt; that the appellants' demand is plainly a demand at law, they having 
nothing to prove but their intereſt and the loſs of the ſhip, which are facts 
proper to be tried by a jury: ſecondly, that there is no equity ſuggeſted 
in the bill, but a pretended difficulty to produce witneſſes, and that their 
truſtee refuſed them to bring an action in his name: the former of which may. 
with equal reaſon be ſuggeſted, in almoſt every caſe of a policy of inſurance; 
and the latter appears manifeſtly to be thrown into the bill merely to change the 
juriſdiction, and is in a great meaſure ſatisfied by the truſtee's anſwer; for he 
Hs not ſay he ever refuſed, but that at the time of {wearing his anſwer he did 
not care to let his name be made uſe of: —thirdly, that if bills of this kind are 
encouraged, 
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550 T * N I 8. 
encouraged, it will be very eaſy to bring all kinds of property to be tried in a 
court of equity. The lords were pleaſed to affirm the order. Dict. Tr. & 
Com.: in domo procerum : Feb. 1. 1730.—De Gheltoff et al. v. Lond. Aff. 


Comp.—See allo g. Brown's Parl. Caſes, 525. 


5. Tus ordin. of France requires that © in the policy ſhall be inſerted the 
name and place of abode of the aſſured ; whether he be the proprietor of what 
he inſures, or acts as factor,; the effects whereon the inſurance ſhall be made, 
&c.:"—all which is very juſt and proper, and was in former times always 
practiſed, as appears by the Guidon, c. 2, in order to prevent fraud or 
ſurpriſe, and the diſputes which naturally ariſe from thence. Inſurance 
may be made for a perſon's own account, or for account of whomſoever the 
effects belong to; to this purpole are the following words in our policies, © as 
well in his (or their) own name, as for and in the name and names of all 
and every other perſon or perſons to whom the ſame doth, may, or ſhall 
appertain, in part or in all: —and the policy is valid although the real 
proprietor be not named till a future time. -C Regis, diſc. 4. n. 10, and 
diſc. 5. n. 2, 5, and 26.—Stracca, de aſſec. gl. 19. n. 6. Roccus, 197.— 
larga 225. But, in time of war, there 1s danger of the property being 
maſ/qued, when the policies and bills of lading expreſs only that it is © for 
account of whomſoever it may belong to.——The truſtee, or factor, acting 
for the principal, the aſſured, may make abandonment to the inſurers, - and 
demand from them the payment of the inſurance, remaining accountable for 
what may be recovered :—ſo held by the admiralty- court of Marſeilles, con- 
firmed by ſentence of the 27th of July 1748, in favour of the Sieur Benza, 
factor of Laurent and Jerome Guiglino.—2 Valin's Comm. 34, 99. 


6. Set Abandonment, Concealment, Double-Infurance, Factor, Inſured, 
Intereſt, Maſqued Ship or Property, Name, Order, Prior-Inſurance, Property, 
Rehriſal, Ręſpondentia, Return, Salvage, Serzure, Ship or Ships, Society. 


T: U N I 8. 


1. e of the ſhips, or veſſels, belonging to Tunis, or the dominions 
thereof, ſhall be permitted to cruiſe, or look for prizes 
nation whatſoever, before or in fight of the city of Gibraltar, or 


proviſions and refreſhments for his Britannic Majeſty's troops and garri- 


ſons in thoſe places, or give any diſturbance to the trade or commerce 
thereof; and if any prize ſhall be taken by the ſhips or veſlels of Tunis, 
within the ſpace of ten miles of the aforeſaid places, it ſhall be reſtored. 


without any diſpute.—1reaty with Tunis. 17 16. 


2. Se E Algiers, Barbary, Morocco, Rant made Toes Turkey. 


TURKEY. 


any 
of 


the ports of the iſland of Minorca, to hinder or moleſt any veſſels bringing 
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T U R K E V. 


1. ORASMUCH as it is publicly notorious, that certain pzrates of Tunis 

and Algier, in breach of our imperial capitulations, and contrary to our 
will and intention, do take and carry off by ſea, the ſhips, merchandiſe, and 
men, who are the ſubjects of the king of England, and of other kings and 
ſtates in alliance with our imperial Porte, to the great damage and prejudice 
of the ſaid Engliſh nation; for theſe cauſes we command, and do by theſe 
preſents enjoin, that ſeveral mandates be given and diſpatched for the entire 
and perfect reſtitution of the goods and merchandiſe ſo taken from the 
Engliſh nation, and that all the Engliſh who have been taken and made 


flaves, or impriſoned by the ſaid pirates, may be forthwith ſet at liberty: 
and if after the day of the date of our preſent imperial capitulations it 


happens, that the ſaid pirates of Tunis and Algier continue to rob and 
commit other outrages againſt them, and will not reſtore their goods and 
perlons, we forbid the ſaid pirates to be received into any port of our domi- 
mons, and particularly into the harbours of Tunis, Algier, Modon or Coron ; 
and do exprelsly forbid our beglerbeys and other miniſters to let them enter 
therein, or to ſuffer them to be there entertained; but on the contrary, we 
command the beglerbeys, cadis, and other miniſters, to proſecute, baniſh, 


and puniſh them. — Treaty with Turkey, 1675. 


2. In the war of 1744, the Ruby merchant-man, upon a commiſſion | 


granted from the admiralty in England, to cruiſe in the Mediterranean, 
took ſome French veſſels, which were condemned with their cargoes, by the 
firſt judge of the admiralty; and the owners of the Ruby not having been 
cautioned, on taking out the commiſſion, to deal wick Turkiſh effects other- 
wiſe than with thoſe belonging to other nations (who all knew our treaties 
with France to be, that unfree ſhips ſhould make wnfree goods, and ſo would 
naturally avoid {hipping in the ſame) thought themſelves quite ſafe with their 
prizes; but found it otherwiſe, upon the Turks having made the Engliſh 
factory at Aleppo pay for them; who thereupon ſent to England ſome Turks, 
proving the goods on board to have been their property; and the lords of 
appeal ordered them to be reſtored with coſts, allowing that our treaties 
made with France ought not to affect the concerns of the Turks, ſuppoſed 
to be unacquainted with the treaties made by us with other nations in 
Europe.—2 Mag. 675. | 


3. See Algiers, Barbary, Captives, Freedom of Navigation, Morocco, 
Pirate, Premium, Treaty, Tripoly, Tunis. 
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1. HIS ſociety, in virtue of a deed of ſettlement, inſures goods and 
merchandiſe from loſs by fire, by mutual contribution the terms 
and methods whereof are as follow; v2z. 1. To inſure for all 

merchants, traders, houſe-keepers, and others, in the cities of London and 
Weſtminſter, and bills of mortality; and all places within Zwenty males from 
the ſtandard in Cornhill : 2. Merchandiſes, goods, wares, utenſils in trade, 
houſhold furniture, plate, and wearing apparel (except pictures, glaſs, china- 
ware, ready money, jewels, books of account, tallies, writings, barns, ricks 
and ſtacks of corn, hay, ſtraw, and horſes) glaſs and china in trade may be 
inſured :——g. To inſure for /even years ; and all policies expire at ſix of the 
clock in the evening of that day ſeven years on which they are dated :— 

4. To be anſwerable to the value of goods, &c. for any ſum not exceeding 

8,000]. in any one houle, warehouſe, yard, &c. : 5. All and every perſon 

and perſons inſuring in this ſociety, ſhall pay the ſeveral rates and proportions 

following (except as herein after mentioned) that is to ſay, for every 100l. 

inſured on goods encloſed in brick or ſtone, 108. depoſit, and 2s. premium; if 

half hazardous, as to ſituation, or kind of goods, 15s. depoſit, and gs. premium; 
if hazardous, 20s. depolit, and 4s. premium; if hazardous and half hazardous, 

238. depoſit, and 5s. premium; if hazardous and hazardous, 308. depoſit, and 

6s. premium: for every 100l. inſured on goods encloſed in part brick and 

part timber, 128. 6d. depoſit, and 2s. 6d. premium; if half hazardous, as to 
ſituation or kind of goods, 18s. gd. depoſit, and 3s. gd. premium; if hazard- 
ous, 25s. depoſit, and 5s. premium; if hazardous and half hazardous, 
al. 118. gd. depoſit, and 6s. gd. premium; if hazardous and hazardous, 

1]. 175. 6d. depoſit, and 7s. 6d. premium: for every 100l. inſured on goods 

encloſed in timber, 15s. depoſit, and gs. premium; if half hazardous, as to 

ſituation or kind of goods, 11. 2s. 6d. depoſit, and 4s. 6d premium; if 
hazardous, 308. depoſit, and 6s. premium; if hazardous and half hazardous, 

11. 178. 6d. depoſit, and 7s. 6d. premium; if hazardous and hazardous, 2l. 5s. 

depolit, and gs. premium: provided always, that in caſe at any time or 

times hereafter, any perſon or perſons ſhall inſure, or cauſe to be inſured, in 
this ſociety, upon any goods or merchandiſes, any ſum or ſums of money 
exceeding in the whole the ſum of 1, oool. and ſo on to the ſum of 2,000]. and 


from 
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from the ſum of 2,000. on to the ſum of 3,000!. and upwards, then, all and 
every ſuch perſon or perſons ſo making any ſuch inſurance exceeding the 
lum of 1,000]. and ſo on to the ſum of 2,000]. ſhall pay, or cauſe to be paid, 
unto this ſociety, a double premium, for and in reſpect of every ſuch inſurance ; 
and allo for any ſuch inſurance exceeding the ſum of 2,000l. and ſo on to the 
ſum of 3,000l. and upwards, a treble preminm, in reſpett of the ſame ; to be 
computed after the ſeveral rates and proportions, and in the manner before 
particularly mentioned : 6. It more than twenty pounds weight of gun- 
powder is kept on the premiſes inſured, the policy is to be void: 7. All 
inſurances beyond the bills of mortality, pay 6d. a mile from the ſlandard in 
Cornhill, to the ſurveyor for his charges, &c. 8. So much of the depoſet- 
Money is to be returned at the expiration of the policy, as has not been 
applied to the making good of loſſes, and the payment of necellary charges, 
together with a proportionable dividend of profits; and beyond the depoſit, 
no one to be anſwerable for above 10s. per cent. on brick; and proportionably 
for part brick and timber, to any one loſs : 9. All perſons withdrawing 
their inſurance to return their mark to the office: 10. There arc porters 
and watermen, &c. provided by the office, who are furniſhed with bags, to 
aſſiſt in removing of goods; who wearing the ſociety's livery and badge, and 
having given ſecurity for their fidelity, may be truſted in cafe of danger : 
11. Inſurance at the time of any loſs, in any other office, makes the policy in 
this office void, unleſs ſuch inſurance be allowed by the directors, and entered 
on the policy, and in which caſe, a proportionable part only, of any ſuch loſs, 
1s to be paid by this ſociety : 12. Conſtant attendance is given at the 
office in Maiden-Lane, from nine to fix. 


SE Equitable Society, Fire, Hand-in-Hand Fire-Office, Society, Ve/1- 
minſter Fire-Office. 


WW 


N the N. B. at the foot of our policies, certain periſhable commoditics, 
VIZ. corn, &c. are © warranted free from average, others free from 
average under five per cent. and all other goods, allo the ſhip and freight, 
free from average under three per cent. une general, or the ſhip be 
ſtranded :”——and a ſhip, loaded with corn, having in her voyage met with 
ſtorms which obhged her to cut away her cable and anchor, and thereby 
incurred a genera average, as well as damage to the cargo, an action was 
brought to recover a particular average upon the corn (the general average 
not being diſputed); and the queſtion turned ſolely upon the conſtruction of 
the word uns in the ſaid N. B. And it was determined that “it means 
the ſame as except; and is not to be conſtrued as a condition; the words 
free from average unleſs general, can never mean to leave the inſurers liable 
to any particular average.”—g Burr. 1550. 10 July 1764. Hen v. Smith. 


2. SEE Average, Corn, Fer Mable-· Commodities, Stranded & Stranding. 
UNLOADING. 


n 


* - * 


— 
age a 


—— — 
wh — 


23—„% rr 4 LI 


i 


— — 3 — de® wa * 
- . © 4. b 
” I — — — 


n \ 


- — — —— 2 — — 
N — 0 — 
2 LEP AE 


_ 


* r 
a I * 
N — 


CES 

1 — 

<a 
* 


ye * 14 
= PYY bes o — — 7 — 
FF ESE — ner: . 


OY n "EPS. 5 — 2 4 RA, —_ — * LISTS — - 
r = 8 7 
«& = 0 25 2 9 2 * 
% _— PRI $4 I Te 5 e " as por ks . . * 5 
King . e 1 ox w. 44% 33 =! — 
* — <A — — — — — — 
— * _- 


7 


= — 2 
2 4 1 
* 


A uae... 2 St 
be o p »A n 


b Bas pr ene 


2 + 
2 


2 
—— —-—ð 


— 


£4.40 x 2 . : — 

* wh Winn i 
— — — 7. - — — — — 
——— & —— . — ww 


* 
_—- - . — v = > 
— - . 
. - 
i — — 
' _ ” ” * — — 
_— _ 
w 7 — * 4 44 
— In a N 0 3 — 8 — 
— —— 2 a on 2 = PR - 
IP DO Gon ——— —— · ——— — —————— — — a] 
- 1 - _ = — _ — — — - - 2 —— — — > - 


_ 


— 8 x 
Ye WE 


- T 2 
bo * 
‚ZI¶⁊I 24 ner 
8 * „ 4 * — 5 2 — . 
—— — * = 4k? 2 - — 1x: 2 — 
=_ 
— 4 


hs 7 
2 2 1 — — 
- = 


_— — OO—— 


2 — angry nn 


UN:4-O-N. FARE OE EECK 


1. HIS ſociety, in virtue of a deed of ſettlement, inſures goods and 
merchandiſe from loſs by fire, by mutual contribution the terms 
and methods whereof are as follow; vz. 1. To inſure for all 

merchants, traders, houſe-keepers, and others, in the cities of London and 

Weſtminſter, and bills of mortality; and all places within wendy miles from 

the ſtandard in Cornhill: 2. Merchandiſes, goods, wares, utenſils in trade, 

houſhold furniture, plate, and wearing apparel (except pictures, glaſs, china- 


ware, ready money, jewels, books of account, tallies, writings, barns, ricks 


and ſtacks of corn, hay, ſtraw, and horſes) glaſs and china in trade may be 
inſured : 3. To inſure for /even years ; and all policies expire at ſix of the 
clock in the evening of that day ſeven years on which they are dated 
4. To be anſwerable to the value of goods, &c. for any ſum not exceeding 
8,000]. in any one houle, warehouſe, yard, &c. :——5. All and every perſon 
and perſons inſuring in this ſociety, ſhall pay the ſeveral rates and proportions 
following (except as herein after mentioned) that is to ſay, for every 100l. 
inſured on goods encloſed in brick or „lone, 10s. depoſit, and 2s. premium; if 
half hazardous, as to ſituation, or kind of goods, 15s. depoſit, and 3s. premium; 
if hazardous, 20s. depolit, and 4s. premium; if hazardous and half hazardous, 
258. depoſit, and 5s. premium; if hazardous and hazardous, 308. depoſit, and 
6s. premium: for every 100l. inſured on goods encloſed in part brick and 


hart limber, 128. 6d. depoſit, and 2s. 6d. premium; if half hazardous, as to 


ſituation or kind of goods, 188. gd. depoſit, and 3s. d. premium; if hazard- 


ous, 25s. depolit, and 5s. premium; if hazardous and half hazardous, 


al. 118. gd. depoſit, and 6s. gd. premium; if hazardous and hazardous, 
1]. 178. 6d. depoſit, and 7s. 6d. premium :—for every 100l. inſured on goods 
encloſed in {zmber, 15s. depoſit, and gs. premium; if half hazardous, as to 
ſituation or kind of goods, 11. 2s. 6d. depoſit, and 4s. 6d premium; if 
hazardous, 3os. depoſit, and 6s. premium; if hazardous and half hazardous, 
11. 178. 6d. depoſit, and 7s. 6d. premium; if hazardous and hazardous, 2l. 38. 
depolit, and gs. premium: provided always, that in caſe at any time or 
times hereafter, any perſon or perſons ſhall inſure, or cauſe to be inſured, in 


this ſociety, upon any goods or merchandiſes, any ſum or ſums of money 


exceeding in the whole the ſum of 1,000]. and ſo on to the ſum of 2,000]. and 
from 
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from the ſum of 2,000l. on to the ſum of 3,0001. and upwards, then, all and 
every ſuch perſon or perſons ſo making any ſuch inſurance exceeding the 
ſum of 1,000l. and ſo on to the ſum of 2,000]. ſhall pay, or cauſe to be paid, 
unto this ſociety, a double premium, for and in reſpett of every ſuch inſurance ; 
and allo for any ſuch inſurance exceeding the ſum of 2,000!. and ſo on to the 
ſum of 3,000l. and upwards, a treble preminm, in reſpett of the ſame; to be 
computed after the ſeveral rates and proportions, and in the manner before 
particularly mentioned : 6. If more than twenty pounds weight of gun- 
powder is kept on the premiſes inſured, the policy is to be void :-—7. All 
inſurances beyond the bills of mortality, pay 6d. a mile from the ſtandard in 
Cornhill, to the ſurveyor for his charges, &c. 8. So much of the d 
money is to be returned at the expiration of the policy, as has not been 
applied to the making good of loſſes, and the payment of necellary charges, 
together with a proportionable d:vidend of profits; and beyond the depoſit, 
no one to be anſwerable for above 10s. per cent. on brick, and proportionably 
for part brick and timber, to any one loſs :——9. All perſons withdrawing 
their inſurance to return their mark to the office: 10. There are porters 
and watermen, &c. provided by the office, who are furniſhed with bags, to 
aſſiſt in removing of goods; who wearing the ſociety's livery and badge, and 
having given ſecurity for their fidelity, may be truſted in cafe of danger : 
11. Inſurance at the time of any loſs, in any other office, makes the policy in 
this office void, unleſs ſuch inſurance be allowed by the directors, and entered 
on the policy, and in which caſe, a proportionable part only, of any ſuch loſs, 


is to be paid by this ſociety : 12. Conſtant attendance is given at the 
office in Maiden-Lane, from nine to fix, 


| Sex Equitable Society, Fire, Hand-in-Hand e Soctety, II- 
1 Fere-Cffic ice. 
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1. 1 ba the N. B. at the foot of our policies, certain periſhable commodlities, 

I viz. corn, &c. are © warranted free from average, others free from 
average under five per cent. and all other goods, allo the ſhip and freight, 
free from average under three per cent. wnle/s general, or the ſhip be 
ſtranded :'——and a ſhip, loaded with corn, having in her voyage met with 


ſtorms which onmged her to cut away her cable and anchor, and thereby 


incurred a general average, as well as damage to the cargo, an action was 
brought to recover a particular average upon the corn (the general average 
not being diſputed); and the queſtion turned ſolely upon the conſtruftion of 
the word une in the ſaid N. B. And it was determined that © 1t means 
the ſame as except; and is not to be conſtrued as a condition; the words 
free from average unleſs general, can never mean to leave the inſurers liable 
to any particular average. g Burr. 1550. 10 July 1764. —Wiſon v. Smith. 


2. SEE Average, Ch Per iſhable-Commodities, Stranded & Stranding. 
UNLOADING. 
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. HERE are ſundry ports and harbours where it is dangerous for 

loaded ſhips to enter, and where it is v/ual to unload a part of her 
cargo, and ſend it in barges or lighters to be landed; in which caſe, as alſo 
if the ſhip ſhould have diſcharged but a ſmall part of her cargo, and in 
attempting to go in with the reſt, it may happen that ſome damage is received 


as well to the ſhip as the goods: theſe ſorts of accidents, as ariſing from 


neceſſary cauſes, are commonly regarded as unavoidable, and for which the 
inſurers muſt be anſwerable, not the owners or maſters of the ſhips ; for it is 
not to be preſumed that they would wantonly expoſe the ſhip and goods to 
the riſque of averages.—2 Valm's Comm. 162, 167. 


2. WIEN the owners or loaders of a ſhip make ule of the ſame in the 
nature of a warehouſe in port; as for example, not to unload the goods, 
when it could conveniently be done, or to let the ſhip lie in harbour on 
purpoſe to take goods on board from other ſhips lying there, and then to 
carry them on ſhore, or put them on board of ſome other veſſel, or to put 
the goods they have received from ſhore, and taken on board, over into other 
vellels and {hips without neceſſity, or to carry them on {hore again, then the 
allurer is not anſwerable for any riſque, but the ſame remains entirely for 
account of thoſe, with whoſe knowledge and conſent the ſame was done.— 


Ordin. of Hamd. 


3. Sex Conſtruction, Diſcharge, End of Voyage or Riſque, General-Average, 
Landing, Lighter, Touching, U/agc. 


U 3 M 


Li SAGES and cuſtoms of the fea are certain general principles, which 
compoſe the baſis of marine juriſprudence, and regulate the affairs 


of commerce and navigation. 


2. A vyoricy of inſurance being a contract of good faith, it muſt be 
interpreted according to common uſage, the preſumption being, in doubtful 
caſes, that the parties have intended to conform thereto, if there be no 
departure from it by expreſs agreement in the policy.—Ca/a Regis, diſc. 1. 
n. 2. and diſc. 10. n. 104.—Santerna, de aſſec. par. 3. n. 1 and 55.— 


Roccus, p. 231. 


\ 


3. Cas. — This was an action on a policy of inſurance, dated October 
31, 1753, on the /hzþ Onſlow, from her ſailing out of the river Thames to 
all places beyond the Cape of Good Hope, and back again, and until ſhe is 


moored 24 hours in the river Thames :——the ſhip ſailed the 27th of December 
„ 1753.4 


I 2 N 5 N 2 1 
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1759, upon a voyage to China, and arrived at Canton the September following: 
—when the captain got there, he took out the fails and tackle, the better 
to refit his ſhip, and laid them up in a bank-ſaul, upon an iſland called Bank- 
Saul-Iland ; and it appears this was the univerſal cuſtom for all ſhips trading 
a China voyage ſo to do, and that it was prudent in the captain to follow the 
common cuſtom ; the Dutch being the only Europeans not permitted to refit 
there; and the cauſe of their being excluded was, for attempting to build 
a fort there; and it is a great diſadvantage to them not to be allowed this 


privilege :—a fire happened in the bank-ſaul, belonging to a Swediſh ſhip, 


which communicating, burned the bank-ſaul where the tackle of the Onſlow 
was laid up :—the ſhip returned in September 1755: the damage amounted 
to 1671. 16s. 7d.: theſe facts being found by a jury, a queſtion was made 
for the opinion of the court, v:z. © Whether the inſurers have inſured it from 
this accident ?*——Ilt was argued for the plaintiff, that the inſurers computed 
the riſque, and had this w/age under their conſideration at the time of the 
inſurance : the rigging was burned, not by neglett, but accidental misfortune : 
if the body of the ſhip had been burned, without doubt, the inſurers would have 
been liable only for the ſhip, and might dedutt the value of the ſails; therefore 
in equity, fince they would have received an advantage in one caſe by the 
captain's conduct, they ſhould pay in the preſent caſe : it is incumbent on the 
defendants to ſhew this caſe not to be within the words: Salk. 445. Bond v. 
Gonſales. (See Convoy) where the queſtion was, whether the loſs be within 
the words? the uſage of ſuch voyages has always been conſidered, and the 
reaſon is plain, for the inſurers have under their conſideration all the riſques 
according to the uſual voyages: in the caſe of Tĩerney v. Etherington, 1743. 
Lee, chief juſtice, ſaid, that in conſtruction of policies fliriflum jus is not 
to be inſiſted upon; and that, for the benefit of trade: the caſe of Tierney v. 
Etherington, as well as I could collect, was a caſe brought for goods loſt out 
of a boat as they were carrying from the ſhip to the ſhore: the method of 
unloading is the means of attaining the end deſigned by the policy: in the 
caſe of Tierney v. Etherington, it was not within the words of the policy, 
but intent: where there is an inſurance of a ſhip for one entire voyage, 
there muſt not be a ſuſpenſion for a time; therefore if a ſhip ſtays an unrea- 
ſonable time in port, the contract is determined, not ſuſpended: when 
the maſter puts in at the uſual ports, he is not obliged to ſay he did it 
ex neceſſitate, otherwiſe he muſt. The defendant's counſel urged, that 
the doctrine in ſuch cafes ought to be uniform, certain, and ſtated, and 
determined on fixed principles, as they are to extend to all nations: I a gree, 
the inſurers are ſubject to all the perils in the courſe of the voyage; and that 
in all mercantile matters, the intent of the parties 1s to be conſidered : the 
policy 1s upon the body of the ſhip, and the loſs is confined to loſſes at ſea; 
whereas here it is part of the declaration, that it is a loſs at land: it is a 
policy from London to all parts beyond the Cape of Good Hope and a return 
home :—put the ſuppoſition made by the plaintift's counſel of burning the 
hull, and ſaving the fails, in other words, and it will come out thus: what 
they have inſured, vzz. the hull is loſt, and they mult be anſwerable for it: 
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what they have inſured, viz, the ais 15 not loſt, and therefore they are not 
anſwerable for them: not an article in the caſe of Tierney v. Etherington is 
applicable to the preſent queſtion : if the maſter takes the ſails from the inſured 
ſhip, and puts them in another, where they are burned, the inſurers are not 
anſwerable: the Royal-Exchange A//urance-Company by their parliamentary 
charter cannot inſure at land the caſe of Tierney v. Etherington, 17 Geo. 
2, is the only caſe the diligence of the plaintiff s counſel could find out; and 
in that caſe, the queſtion was not upon the general uſage of policies, but 
upon a particular agreement: it likewiſe differs from the preſent caſe, 
becauſe it was clearly a peril at ſea :—in the caſe of Pole v. Fitzgerald (ſee 
Privateer) an inſurance of a ſhip in a cruiſe, in all latitudes, for three months ; 
the court was of opinion, that nothing but the cruiſe was under conſideration; 
but the houſe of lords conſidered the words of the policy, and not the intent 
of the parties. The plaintiff's counſel in reply: the caſe in queſtion is upon 
the rigging, which by the common uſage is generally carried on fore, as well 
as left upon the body of the ſhip : this loſs falls within the very words of the 
policy; for the declaration mentions the loſs happening between the time of 
ſailing and returning: the kind of necgſſity which may empower the captain 
to go out of his way is not ſuch, without which the ſhip muſt inevitably 


periſh : as to the objection, that by their charter the Royal-Exhange Aſſurances 


Company cannot inſure any thing on land, if the riſque of unloading, &c. 
had not been the uſual courſe, it ought to be inſerted on the foot of the 
policy; and beſides the merchants of London are not obliged to take notice 


of the charter of the Royal-Exchange company: the company themſelves 
act contrary ; for the act only means, that they ſhall not inſure houſes or 


Journeys upon the continent: the caſe of Tierney v. Etherington was not 
within the words of the agreement ; and it was not inſiſted upon to be a peril 
at ſea, rather the contrary: it 1s certain, that the policy 1s not determined, 


and that the inſurers would have been liable, if the {hip had been loſt on her 


return home: the defendant's counſel ſaid, he would not be underſtood to ſay, 
that the contract was determined as to the rigging, but upon land only; and 
that this caſe was ſimilar to removing the tackle from one ſhip to another. 
Lord Mansfield, after ſome days, delivered the opinion of the court: and 
having ſtated the caſe, he ſaid the queſtion was, whether the inſurers have inſured 
the ſhip from this accident ?—and it is their unanimous opinion, that they 


have; for by the words of the policy, loſs by fire is inſured againſt: and 


beſides, it is incumbent upon the defendants to ſhew it a loſs they did not 
intend to bear: from the nature of theſe kinds of agreements, there is a 
ſettled rule, viz. if the chance or voyage be changed by the fault or negli- 


gence of the maſter, then the inſurers are not liable: but they engage againſt 


all fortuitous accidents, provided due means are uſed by the aſſured that the 
thing may be ſafe ; what was done in the u/ual cour/e, or from neceſſity, the 


inſurers muſt have had under their conſideration; and it is abſurd to ſuppoſe, 


that when the end 1s inſured, the means ſhould be excluded; if an 
underwriter inſures goods to the landing, he inſures them whilſt they are in a 


boat between the ſhip and the land: if it is cuſtomary to go out of the way, 


the 


— — 


the inſurers are certainly liable to all accidents during that deviation: the 
cale of Bond & Gonſales, cited from Salk. 445. ſettles this upon general 
principles: Tierney & Etherington, cited for the plaintiff, as ſettled at 
Guildhall by Lee, chief juſtice, and afterwards agreed to by three judges of 
this court, was looked into, and found truly ſtated : what 1s uſually done in 
ſuch a voyage, is as neceſlary as if included in the words of the policy: if the 
maſter goes out of his way to avoid enemies or pirates, it is the ſame as if he 
had been drove by ſtreſs of weather: the only objettion made by the 
defendant is, that the loſs happened on land, and being a part of the ſhip, 


and this company only to inſure upon ſea, they are not liable : the anſwer is 


very plain, the words of the policy do not exclude this: I ſuppole a ſhip | 


drove by a hurricane on land, and the ſea withdrew, and the ſhip was 
burned, or the tackle was taken out and burned; this is only a poſlible caſe, 
and yet the inſurers are liable: the poſſibility of the preſent accident muſt 
have been foreſeen at the time of the policy: if it had been an accidental loſs, 
the maſter might have excuſed himſelf: the China voyage being deſcribed, 
it is equal as if the particular accident, which has happened, had been 
deſcribed in the policy: the defendant's counſel' was ſo preſſed by the 
argument of the plaintiff's counſel, that he was obliged to ſay, it reſembled 
a deviation ; but this ſuppoſes the parties to inſure from London and back 
again, knowing that the policy would be determined in the river of Canton, 
which would be abſurd; beſides it ought to make a difference in the premium, 
yet the underwriters have kept all the premium as upon other China 


voyages: the caſe of changing the tackle from one ſhip into another, is not 


applicable to the preſent caſe; the identical ſhip is eſſential, for that is the 


thing inſured: it is certainly true, that policies are not to be extended to 


caſes omitted. Pole v. Filzgerald 1 is not applicable to the preſent caſe; the 
queſtion there was, © whether it was a partial or a total loſs within the 
meaning of the policy?” in the preſent caſe, the defendants knew the ſhip's 
tackle, &c. would be put in the bank-ſaul as uſual, and if aſked, would 
have inſiſted upon it, as being the moſt advantageous method for them ; and 
it would have been a neglect, of which they would have had reaſon to 
complain, if a misfortune had happened to the tackle, &c. from it's not 
having been put there :—therefore, upon the whole, we are of opinion, that 
the defendants are liable, in reaſon and juſtice, and within the words, intent, 
and meaning of the policy. Judgment for the plaintiff: in the King's 
Bench.—1 Burr. 341. 29 May 1757.—Pelly v. The Roy. Exch.-Afſ. Co. 


4. Ser Prelim. Diſc. 20. Average, Barratry, Bottomry, Corn, Conſtruftion, 

Convoy, Cuſtom, Deviation, Eaſt-India Ships, Intendment, Law-Merchant, 
Lighter, Maritime Law, Neceſſity, Negligence, Ordinance, Ręſpondentia, 
Return, Sea-Laws, Statutes, Touching, Unloading, Verdict, Voyage, Wages. 
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1. WW mc any lols happens, a proof of the value of the thing 


ſerves as a foundation to make a proper demand for it : now 

the value of what is inſured being inſerted in a policy, and 

the inſurers by ſuch inſertion admitting of that valuation, nothing will remain 
to be proved, ſave that the goods valued were put on board. Though by 
ſome laws it be forbid to value {hips and goods above their real worth, yet 
inſurers commonly abide by the valuation made by the inſured, and do not 
refuſe to admit in the policy any rate for a bale named, without knowing 
what it contains: as they receive a proportionate premium, it is but reaſonable 
they ſhould be determined by that valuation; except the inſured has had it 
in his power to damnify his goods: and when any evidence 1s offered of his 
having ſo done, a judge and jury ought to inſiſt upon the real value being 
proved: if they be found to be greatly over-rated, it will naturally corro- 
borate the teſtimony of their being wilfully damaged; otherwiſe, it will clear 
the inſured from all ſuſpicion, where the evidence is not plain and poſitive, 
and procure a ſentence in his favour, though the real value appeared to be a 
ſmall matter leſs than that fixed upon them. To obtain what is aimed at 
by a valuation, it is not ſufficient to make it in the lump, at ſo much per bale 
or cheſt, becauſe this would only ſerve in caſe of a total loſs: but to make a 
valuation of ſervice where goods are damaged, or partly loſt, the policy muſt 
expreſs what particular goods they were, and their value, at a certain price by 
the piece, yard, pound, &c. the inſured paying the premium in full on that 
amount. Some circumſtances render it more particularly neceſſary to 
make a valuation in the policy; as in inſurances where the goods ſhipped: are 
greatly riſen in price ſince the time when they were bought and embarked, 
or inſured :—wheat, for inſtance, may have coſt 20s. per quarter, and before 
the ſhip's departure, or arrival at her deſtined port, may be worth where 
ſhipped gos. in which caſe, the proprietor is certainly at liberty to inſure it 
at the high price; but he ſhould expreſs it in the policy to be worth ſo much 
per quarter: to illuſtrate this ſtill more, we may obſerve that thoſe who 
have reſided at Cadiz, know that a quintal of iron (which with all charges on 
board ſtands in about 4 to 4+ dollars) is worth at leaſt 6 dollars, ſo ſoon as 
OTER US i 
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it is laden in a ſhip licenſed for La Vera Cruz, at the freight ſtipulated by the 
Spaniſh ordinance, Which is hmited to a dollar and a quarter at moſt per 
quintal: other goods paying a much higher freight, the owners of ſhips never 
accept of more iron than what is ſufficient to ballaſt them; and therefore 
this commodity is ſeldom over plenty at La Vera Cruz, where it generally 
ſells for ten dollars per quintal, or upwards.——When a perſon inſures upon 
goods he expects from places where no courſe of exchange is current, or 
where alterations in the value of their coin may be made, the ſpeciſying of 
it's value and correſpondence with ours, in the policy, is a very neceſſary 
precaution.—1 Mag. 35, 36. The method in England of valuing in the 
policy each pagoda, or rupee, laid out in goods {hipped from the Eaft-Indies, 
at a certain number of ſhillings ſterling agreed on (v2z. g to 10 ſhillings) is 
eligible : for if the goods or ſilver ſent out produced a conſiderable benefit, 
that benefit will be found in the quantity of the Eaſt-India coin; and if it be 
publicly known (for inſtance) that a pagoda employed in diamonds yields 
10 or 11 ſhillings ſterling in England, the inſurers will never object againſt 
ſuch a valuation of each pagoda in the policy. —Ibid. 28. 


_—_ 


2. Goops ſent from places where no exchange 1s current, as from the 
dominions of Spain and Portugal in America, and not valued in the policy, 


ought, in caſe of a total or partial loſs, to be reckoned to the inſurers at no 


higher value than what bullion, or the actual coin or ſpecie brought from 
thence, will produce in Europe, after the payment of a premium for the 
riſque of the voyage, freight, &c.— To explain this more fully: the ſame 
ſpecie, or Mexican dollar, which when brought to Cadiz paſſes there for 
105 rials plate, and is worth in London about 4s. gd. ſhould not be 
valued 1 in an inſurance, when ſhipped at La Vera Cruz, at fo much as 4s. gd. 
| becauſe thoſe dollars are not worth that price till delivered aſhore at Cadiz; 
and there they cannot ſafely be landed without paying the following freight, 
indulto, &c.: for example, | 


In.1753, on 1.000 pieces of eight, in the laſt ſhips from ia Vera Cruz, at Cadiz, 


The king took for indulto and marina - - - - - 9g 

The captain of the ſhip for freight and counting - - - 34 

The conſulado <- - - - - - - [ 314 f fer cent. 
The almirantaſgo u - = - = = = oi 

Church and loan: oo ĩðͤ v Brom ens r G"; 3 


And conſequently every 1,000 pieces Jof cake: ſhipped at La Vera Cruz, yielded neat to 
their owner at Cadiz but 858 pieces; which at 107 rials of plate each, is 9, 1164 rials of 


plate, and at 41 pence for eight rials, is at London gs. 10d. 3 ſterling for each piece of 


eight; the inſuring of which to pay 98 for 100, is rating them at gs. 11d. +: fo that cach 
piece of eight ſhould not be valued in a policy, at London, for above four ſhillings 
ſterling ; becauſe the inſured could not poſſibly have made more by the ſpecie, had the 
ſhip come ſafe. —Moreover with regard to returns made in goods, if the inſured does not 
declare what they are, nor make : any particular agreement to value and inſure a certain 
quantity, or weight, at a certain price, the inſurers are no ways concerned in the profit or 
loſs the inſured may make by the adventure, they being only anſwerable for it's firſt coft 


reduced i into Cadiz money, at the ſame rate as ſpecie brought from La Vera Cruz ſhall 
produce neat, ſafely landed at 9 41. 


3. In 
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3. Ix the war between England and France (in 1744) ſo many of the 
French inſurers failed, that moſt of their inſurances came to be made in 
England: great numbers of their ſhips being taken, the premiums ran up 
from 18 to 40 per cent. from their ſugar iſlands to France: —ſo great a 
temptation to our Engliſh inſurers made them write away blindfold in many 
reſpects, and ſubmit to a valuation of 11 pence ſterling for a Martinico livre: 
the Frenchman moreover might inſure the premium, fo as to leave him 
eleven pence clear for each livre ſhipped in the Weſt-Indies, notwithſtanding 
that few could be ignorant of the American currency's being above 33 per 
cent. worſe than the money in Old France; which at the exchange of about 
3253 d. per crown of three livres, renders the Męſt-Indian livre to be in reality 
not worth 8d.: ſo that if the valuation of 11 pence was admitted, the 
premium of inſurance ought to have been underſtood as comprehended in it; 
yet our inſurers allowed the contrary ; and by-ſtanders were ſurpriſed to ſee 
many men of experience underwrite policies, where ſome of our enemies 
were ſure to get more by the loſs of their ſhips, than by their ſafe arrival: 
which may be illuſtrated by the following calculations, ſimilar to facts which 
at that time really happened ; vi. 


A perſon inſures in London 6,000l. ſterling, to be paid 98 per cent. in caſe of loſs, on 
goods from Martinzco, and the {zvres of that place to be valued at 11 pence ſterling 
each; at a premium of 4o per cent. :—the ſhip was taken, and an account ſent from 
France, that zoo hogſheads of ſugar had been ſhipped for the inſured, viz. 


100 hhds. brown, neat 800 cwt. which coſt at Martinico at £16 - £12800 o o 

100 ditto terre, 8·c0b0ʒ = = = - = - 30 - £24,000 © © 

100 ditto white, 800 %/ꝙ́F ã E ⏑ —＋§[ðð⁶ͤœ²7Fᷣe , . 0 ::0 

| | £68,800 o o 

Domaine 1 per cent.... 96 

Rabatage — — my — — — — — my - — _ * = — = - - - 550 O 0 
£ 74 70,038 00 


At 11d. ſterling per livre, iu—y[⁴„ MOH £23,210 2 6 
Inſurance at 40 per cent. for 98, required to be covered in full, is (5, 534 2,213 12 © 


SG | 5,423 13 6 

Thus the inſurers - had to pay for £5,534, at 98 per cent. 5,23 7 o 
And to return the premium for 466, at 391 per cent. 184 1 0 
£5,607 8 o 


Now it appeared by advices received of the prices of ſugars at that time, that the above- 
mentioned parcels (after deduCting 10, 5, and 24 per cent. for leakage, and loſs in 
weight) could not have yielded above 


720 cwt. brown, at £30 - - » » - - - = £21,600 


0 © 
760 terre, 40 * be * 3 | = - | - — - = — | — — - 30,400 '- BK 0 
780 white, 55 „ „ Ä TO 25 F - 42,900 0 oO 


£ 94,900 


J ey Os Wy 567 
Dedud for ſreight at 20 deniers per £ with 10 . | 


cent. average [ 22, 000 
For other charges 960 | 
| — 22,960 0 © 


Conſequently if the ſhip had come ſafe it would have yielded but - - 71.940 0 © 


And this at 11d. A ͤ ZA 0a s; 2 0009 8 
And for return of premium no more could have bcen received than as above 184 1 o 
So the inſured was bettered by the ſhip's being taken 2,126 2 o 

| £5,607 8 o 


It is true, that the prices of ſugars, which before the war had been at 24]. 
the brown, gol. the terre, and zg2l. the white, in the French iſlands, went 
lowering; and in France, they roſe above what they are here computed at ; 
ſo that they could bear to pay a high premium of inſurance; nevertheleſs 
they did not riſe ſo much as to clear beſides this the high valuation of 11 
pence per livre :—our opinion is, that the intention of thoſe who firſt defired 
to have a livre valued at 11 pence was, that the premium ſhould be included 
in that valuation; for is it reaſonable to imagine that any one would give a 
premium for more than his returns could poſſibly produce? It may moreover 
have happened, that the people here, who introduced this method, hardly 
gave themſelves the trouble of a calculation, or fo much as to conſider about 
it, ſince it ſeems clear to us, that if they had, they would have avoided 


expoſing their correſpondents to the riſque of failing, by paying premiums 


for what their engagements could never produce. In the war above men- 

tioned indigo was a commodity that for a long while did not fall proportion- 
_ ably in the French iſlands, and riſe in France: therefore whatever Frenchman 
over-inſured in England on his indigo, or had not the full returns ſhipped, 
would, in caſe of the ſhip's being taken, be a conſiderable gainer upon the 
valuation of 11 pence for a livre of the French iſlands.— We think 
that the right method of inſuring from the French Mands, would be to 
ſpecify always in the policy, at what prices the different forts of ſugar, 
indigo, coffee, and cotton, ſhall be rated at clear on board; and for what is 
not ſo rated, to ſay that each livre ſhall be valued at eight-pence ſterling, 
premium included: agreeably to this, in the regulation of a loſs of an 
inſurance made at Marſeilles in 1736, by Mr. Lewis Marſeille Marion, a 
merchant, and Mr. Joſeph jullien, a broker, of that place (who were nomi- 
nated arbitrators in the affair) they calculated on the value that a Spaniſh 
piſtole bore in France, and in the ſugar iſlands; it ſelling then at Marſeilles 
but for 19 livres, 14 ſols, though it paſſed in the iflands for 27 livres: ſuch a 
livre ſhould not therefore be admitted at London for more than eight-pence 
in time of peace. 
though of ſo bad a conſequence, others of a ſtill worſe tendency, were not 
refuſed to be admitted, agreed to, and underwrote: ſuch as inſuring intereſt 
or no intereſt, and on goods valued at the ſum mſured, without further proof 
than the policy, in caſe of a total loſs: which gave occaſion to frauds ; but 


it 
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it was wiſely put a ſtop to, by paſſing an act of parliament to prohibit inſuring 
either ſhips or goods, appertaining to the crown and ſubjects of France, 
during the continuance of the war with them. Aid. 43, 45. (See France). 


4. Tux ſhares of ſhips ought allo to be preciſely valued in the policy, 
when it is not their firſt voyage, becauſe it will be difficult to prove, what 
their worth may be in ſubſequent voyages, or what 1s really loſt of the 
original value by wear and tear :—if the owner of a quarter part of a veſſel 
values it in the policy at 500l. and only gets 400l. inſured, it is clear that 
he ought to be conſidered as an inſurer for 100l. himſelf; and although in a 
groſs average the inſured's ſhare may be charged but at the value of yool. 
he muſt nevertheleſs bear his part for 100]. of that average, as a joint inſurer 
with the reſt :—people not duly weighing things, and conſidering them as they 
ought, often make over or under appraiſements, to their own loſs :—it a 
perſon intends to be no loſer by his valuation, he mult inſure to the full 
the ſum he values his goods at, and pay the premium for it : yet this muſt 
be obſerved, that in caſe the inſured hath ſomewhat over-valued his goods, 
and on their ſafe arrival they really produce, when fold, leſs than the 
valuation; whatever he paid for premium on ſuch over-valuation will be a 


proportionate leſſening of his profits. —Ibid. 36. 


5. Lord MANSFIELD faid,—it is ſettled that, upon a valued policy, the 
merchant need only prove ſome intereſt, to take it out of the ſtat. 19 Geo. 2; 
but, if it ſhould come out in proof that the valuation was merely as a cover 
to a wager; Or that a man had inſured 2, oool. and had intereſt on board to the 
value of a cable only; it would be conſidered as an evaſion ; by which the 
act of parhament may be defeated :——the only effect of a valuation is, 
fixing the amount of the prime coſt; juſt as if the parties admitted it at the 
trial : but in every argument, and for every other purpoſe, it muſt be taken 
that the value was fixed in ſuch a manner, as that the inſured meant to have 
an indemnity ;—if it be under-valued the merchant himſelf ſtands inſurer of 
the ſurplus ; if it be over-valued, it muſt be done with a bad view to a frau- 
dulent loſs: therefore the aſſured can never be allowed in a court of juſtice, 
to plead that he has greatly over-valued, or that his intereſt was a trifle only. 5 
—Lewis v. Rucker, —2 Burr. 1167. 


6. Loxn Mansfield ſaid,—an over- valuation is contrary to the general 
policy of the marine law ;—contrary to the ſpirit of the att of 19 Geo. 2; a 
temptation to fraud, and a ſource of great abu/e ; therefore no man ſhould. 
be allowed to avail himſelf of having over-valued.—Hamelton v. Mendes — 
2 Burr. 1198. 

7. Tux owners or inſured ſhall have the liberty to value the ſhip with all 
her appurtenances in the policy, for the whole, or each for his ſhare, but not 
above the true value :—and no valuation in the policy ſhall take place of 
goods and effects, whereof the real coſt or value can be produced. Ordin. 


of Amſt. 
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333 10K. 569 
8. As the making inſurances for a greater ſum than what each aſſured is 
concerned for in a ſhip may occaſion great damages and inconveniences, 
no perſon for himſelf, nor in the name of another, {hall get more inſured 
than what the goods, or things aſſured, the cuſtoms, charges till on board, 
and premiums of inſurance, ſhall efefually amount to, on penalty of 
the annulling ſuch inſurance ; underſtanding it, that the aſſured ſhall be 
obliged to run the rilque in the whole of ten per cent. and can only inſure 
the remaining ninety per cent.: but in caſe the aſſurers agree that the whole 
ſhall be inſured, any one may do it, expreſſing this circumſlance in the 
policy, except the ſame aſſured owner ſhall ſail with his goods in the veſſel ; 
becaule in this caſe he ſhall be preciſely obliged to run the riſque of the ten 
per cent. under the ſaid penalty of nullity.—Ordin. of Bb. 


9. Ir inſurance be made on the hull and keel of a ſhip, her tackle, 
apparel, fitting, and victualling, or on a part thereof, the valuation ſhall be 
made in the policy: the inſurer nevertheleſs in caſe of fraud may inſiſt on a 
new valuation.—Ord:n. of France. 


10. REMAREKS.— The vague and looſe manner which too much prevails 
in the bulineſs of inſurance (the conſequent miſchiefs whereof are, in numerous 
inſtances, deſcribed in the courſe of this work, and eſpecially in the Preli. 
Diſc.) often appears in what regards valuations :—it is not unuſual to ſee a 


policy, completed with ſubſcriptions to a large amount, on ſhip, freight, or 


goods, or on all of them, wherein has been inſerted a clauſe that one or more 
of thoſe intereſts conjointly or each reſpectively, as it may be, are and ſhall be 
* valued at, vz. the h at I. frerwght at I. and goods at 
I.;“ leaving the ſums in blank: ſo that the aſſured has been at 

liberty, at any time aft:rwards, to fill up ſuch blanks with ſuch valuations, 
in. figures, as he ſhould find, according to events, might ſuit his own particular 
views of benefit ; or according to the greater or leſs ſums which have been 
inſured on each intereſt or article reſpectively, or otherwiſe ; and without apply- 
ing for the conſent of the inſurers ; who have entirely diſregarded ſuch blanks ; 
by which means, very undue advantages have been taken of them in ſome reſpect 


or other, in the mode of ſtating the demand for loſſes, averages, returns, and 


in caſes of ſalvage, recapture, &c. :—and ſometimes, when a valuation has 


been regularly inſerted in the policy (as it ought always to be) at the time of 


making the inſurance, applications have been a good while afterwards made 
to the inſurers, for their conſent to make an alteration of ſuch valuation to a 
ſmaller or larger ſum (their eaſy and current diſpoſition ſeldom letting them 
perceive any alteration thereby in their 7:/que) to which therefore they are 


generally very ready to agree; although it is very likely that ſome intelligence 
received by the aſſured, of favourable or unfavourable circumſtances, 
concerning the ſituation of the ſhip, a conſiderable time after her departure, 
is the true motive for requiring ſuch an alteration ; ſo that, in caſe of her ſafe 
arrival, the valuation being leſſened, will enable him to obtain on the large 
ſum inſured (to the amount of the original valuation) a return of premium 
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for the over-inſurance; but, on the contrary, if he fore/tes by any means a 
great danger of lols, average, falvage, &c. he lets the original valuation ſtand, 
or applies to the inſurers for their conſent to increa/e it, and by obtaining 
further ſubſcriptions accordingly, ſecures to himſelf a handſome additional profit 
ſhould any ſuch expected ſiniſter event happen: —if I had not ſeen, and were 
not convinced, that manceuvres of this and ſimilar kinds are frequently 
practiſed, I ſhould not trouble my readers nor myſelf with this notice of them. 
—There is another matter with reſpect to valuations which is worthy of 
attention: for inſtance—an owner of a ſhip, which at her departure for ſea is 
really worth 1, 500l. on making inſurance of her, values her in the policy at 
no more than 1,000]. : during her voyage ſhe ſuſlains damages by going on 
ſhore and other accidents, and the amount of reparrs are 600l. from which 
J being deducted, as uſual, in conſideration of the new work and materials 
in place of the old, there remain 4ool. to be paid by way of average:—now, 
this. 4ool. ought to be borne by the real value of 1,500l. making 26l. 13s. 
4d. per cent. and not by 1,000]. the nominal value, which would make 40 
per cent. :—and yet 1t 1s certain that averages on ſhips under-valued are very 
oſten paid by this latter, and erroneous calculation :—whereas, in caſe of 
average (whether on ſhip, goods, or freight) the policy ought to be opened, 
if there be an under-valualion; becauſe the fact is, that the aſſured chuſes to 
run the riſque himſelf of whatever ſum that valuation may be ſhort of 
the real value, and conſequently ought to bear ſuch a proportion of the 
damages ſuſtained; for otherwile, on a ſhip valued in the policy at 1,000l. 
but really worth 1,500]. the repair of whoſe damages (in which is often 
included the actual rebuilding of an old rotten ſhip) may happen to amount 
even to 1,500]. and deducting therefrom + as cuſtomary, the inſurers would 
have a total loſs to pay (inſtead of 691. 138. 4d. per cent. which only would be 
due from them) whilſt the owners had ſaved the premium on gol. (by being 
their own inſurers for this ſum) and would loſe nothing ;—although in truth 
they ought to bear their proporiton of ſuch damages at 66l. 13s. 4d. per cent. 
on the ſaid 5ool.; which they muſt have loſt entire in caſe the ſhip had 
foundered, been taken, &c.—Were inſurers, on an intereſt under-valued in 
the policy, liable (as ſome perſons ſuppoſe) to pay the whole damage, in 
caſes of partial loſs (inſtead of the proportion, or average only) owners of 
ſhips and proprietors of goods, being thereby free from average on ſuch 
portion of the interelt as they run the riſque of themſelves, would undoubtedly 
never inſure their whole intereſt, or make an over-valuation of it, except 
when they had reaſon to expect a total lols. For the ſame reaſon that aſſureds 
muſt bear their proportion of average in the caſe abovementioned, ſo are 
they alſo entitled to be conſidered as their own inſurers, in caſe of /alvage, 
for ſuch ſum as they are ſhort inſured by an under-valuation, and to 
receive accordingly their proportion of the net ſalvage :—many inſtances may, 
nevertheleſs, be ſeen, in ſuch caſes, where the underwnters, after having 
ſettled a total loſs, have erronouſly claimed, and been allowed the whole, 
inſtead of their proportion only of ſuch ſalvage. But, where the valuation ts: 
equal to, or more than the amount of the antereſt covered, then it 18 1 
that 
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that the policy need not be opened, either in reſpect of average, or ſalvage; 
which muſt be calculated upon ſuch amount, or valuation. With reſpect 
to what degree of over-valuation ought to be deemed fraudulent He ſeem, 
in England, to have no ſettled idea, or rule; as may be obſerved from what 
was ſaid by the noble judge, in the caſes above referred to: according to 
art. 13. ch. 2. of the Guidon, © the fraud would be manifeſt if the valuation 


exceeds a fourth, a third, and more eſpecially a half of the true value of the 


thing.”—An over-valuation is more eaſily to be diſcovered on goods, than on 
a hi, the current price of the former being more generally known: but, even 
in thoſe countries where the aſſured themſelves are obliged to run the riſque 
of ſome part of the intereſt, or where they are not allowed to inſure beyond 
the true value thereof, if there happens by miſtake to be an over-valuation in 
the policy, the inſurance is not for that reaſon null; it is only reducible to 
the true value, if the over-valuation was not intentional but, if it was fo, by 
art. 22. of the ordin. of France 1681, the inſurance is not only invalid, but 
the effects are ſubje& to confiſcation. Under the reſpective heads referred 


to below, the reader will find ſundry other intereſting matters concerning 
valuations. 


11. SEE Prelim. Diſc. 37, 54. Abandonment, Alteration of Policy Voyage 
or Riſque, Average, Barter, Blank, Condemnation, Contribution, Damage, 
Fiſh, Fraud, Freight, Goods, Inſured, Intereſt, Intereſt or no Intereſt, Jettiſon, 
Loſs, Market, Particular-Average, Privateer, Profit, Proof, Proviſions, Recap— 
ture, Repair, Riſque, Salvage, Ship, Sugar, Total Loſs, Wager. 
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„Tur riſque being for New-Spain, it is to be underſtood that the 
& inſurers are to run it until the merchandiſe be delivered at St. Juan 


de Ulhua in boats, and carried to La Vera Cruz, and there unloaded in ſafety. 
—Ordin. of Span. 


/ 


2. Set Flota, Ship or Ships, Spain, Valuation. 
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1. IN the Prelim. Diſc. p. 15 to 20, I have delivered my ſentiments with 


freedom, and I believe with truth, upon the ſubje& of trials and 


deciſions at law; and ſhewn the cauſes of their frequent futility and fallacy, 
as well as vexation and enormous expence, more particularly in caſes of 
inſurance: I alſo ſubjoined brief heads of a more effectual, and therefore 
more eligible mode of diſcuſſing and determining almoſt all matters of diſpute 
of this kind; hoping the work here offered to the world may prove the 
means of promoting an eſtabliſhment ſo abſolutely neceſſary, from the 


_ ample 
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ample aſliſtance whith it affords, in forming a right judgment upon all ſuch 


matters. Lord Mansfield ſaid, © Queſtions upon policies of inſurance 
ought to be decided by the large principles of the marine law, according to 
the ſubſtantial intent of the contract, and the real truth of the fact the 
daily negociations and property of merchants ought not to depend on ſub- 
tleties, niceties, and ſpeculative refinements ; but upon rules eaſily learned and 
eaſily retained ; becauſe they are the dictates of common ſenſe, drawn from 
the truth of the caſe.” —Hamelton v. Mendes.—2 Burr. 1191. His lordſhip 
alſo ſaid, —I think general verdicts are not to be regarded, as certainty is 
never to be had from them, 1t not appearing on what grounds the jury found : 
and in general, notes of caſes taken at niſi prius, though ever ſo well taken, 
and decided by judges of ever ſo high authority, are liable to the ſame 
objection for ſimilar reaſons.” —Vallejo v. Wheeler.—Loft. 631. Now, as the 
verdict of a jury, upon a caſe of inſurance, ought to proceed from“ the dictates 
of common ſenſe, drawn from the intent of the contract, and the truth of the 
act, and not to depend upon /ublletres, niceties, and ſpeculative refinements ;” 
nothing ſurely can be more obvious than the great impropriety and folly (not 
to mention the waſte of time, embarraſſment, and expence) of ſubmitting 
almoſt all our differences, in ſuch caſes, to the diſcuſſion of lawyers, accuſtomed 
to deal in the above-mentioned commodities, and to render problematical the 
moſt {imple queſtions : caſes that even the greateſt lawyers acknowledge to 
depend upon common ſenſe, the common intendment, and uſage of merchants ; 
which being beſt known to, might therefore be in general better decided amon oft 
themſelves, by ſuch an amicable judicatory as I have propoſed to be eſtabliſhed 
with ſuitable authority and ſolemnity ;—whereby the grand and ruinous evils of 
continual reſorts to courts of law might be prevented, and the principal 
defects (with reſpect to inſurance cauſes in particular) of the otherwiſe ever 
to be applauded mode of tr:al by jury removed. Theſe defects are, 1. the 
want of a complete diſcovery by the oath of the parties, except by the 
circuitous method of a bill in equity; 2. the want of a compulſive power for 
the production of papers, &e. belonging to the parties; ; 3. the want of 
powers to examine witneſſes abroad, and to receive their depoſitions in 
writing where the witneſles reſide, and eſpecially when the cauſe of action 
ariſes in a foreign country. -g Black, Comm. 382.——I will conclude theſe 
obſervations with quoting another, which may further ſhew the difficulty of 
diſcovering © the truth of.the caſe,” as well as the uncertainty of obtaining a 
right verdict thereupon :—*I have been too long acquainted with human 
nature to have great regard for human teſtimony ; and a very great degree of 
probability has greater weight with me than human teſtimony upon oath, or 
even upon honour; both of which I have frequently ſeen * warped 
by private views. Lord Cheſterfield's Letters to his Son. 


- Sex Prelim. Diſc. 17, 32, 85. Amicable Fubicatory; Concealment, In- 
ES Jury, Law Lawſuit & W Maritime _ New Trial, 
Precedent, Trial, Uſage, 
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1. 1 F a ſhip could alter her voyage, or begin another, or ſhould agree to | 

carry other goods to another place, or other inſurances {hould be made | 1 
for the ſaid ſecond voyage; in ſuch caſe, the inſurers for the firlt voyage are ; 
held for that and no further; for when a {hip deviates, for other purpoſes, 
from it's hrimitive deſtination, ſhe is ſaid to have altered her voyage, and to 
have made others, and her firſt is ſaid to be changed :—this holds good even 
though the ſecond voyage ſhould have been only begun, and not completed : 


but not when the courſe of a ſhip is altered through a Juſt and neceſſary 
cauſe.Roccus, 166. not. 20. 


2. Lord Mansfield ſaid, —if the chance is varied, or the voyage altered, 1 
by the fault of the owner or maſter of the ſhip, the inſurer ceaſes to be liable: Fl 
becauſe he 1s underſtood to engage that the thing ſhall be done, ſafe from 
fortuitous dangers, provided due means are uſed by the trader to attain that | } 
end :—but the maſter is not in fault, if what he did was done in the u/ual | 1 
courſe, or neceſſarily ex quſtd cauſa : the inſurer, in eſtimating the price at 1 
which he is willing to indemnify the trader againſt all riſques, muſt have 1 
under his conſideration the nature of the voyage to be performed, and the v 
uſual courle and manner of doing it: every thing done 1n the uſual courſe | | 
muſt have been foreſeen and in contemplation, at the time he engaged: 3 | 1 
took the riſque, upon a ſuppoſition that what was uſual, or neceſſary, would 
be done :—it is abſurd to ſuppoſe, when the end 1s inſured, that the uſual 
means of attaining it are meant to be excluded : therefore, when goods are 
inſured © till landed ;” without expreſs words, the inſurance extends to the [201 
boat, the uſual method of landing goods out of a ſhip, upon the ſhore it | 1 
was ruled by Lord Chief Juſtice Holt, Bond v. Gon/ales, 2 Salk. 445, that if 1 
it is uſual to ſtay ſo long at a port, or to go out of the way, the inſurer is 15 
conſidered as underſtanding that uſage.— 1 Burr. 341.—Pelly v. R. E. A. Co. 


3. Wurst a ſhip is preparing for a voyage, upon which it is inſured, 
the inſurer is liable ; but if the voyage 1s laid aſide, and the ſhip lies by for 
five, ſix, or ſeven years, with the owner's privity, the inſurer is not liable.— nl 
2 Atkyns 359. Trin. July 20, 1742.—Clutty v. Selwin & Martin. = 


4. Cast.—A ſhip was, by the policy, inſured from Maryland in 
America to Cadiz, and a market, but was cleared out for Falmouth; and 
having been loaded with a cargo of American wheat and flour, ſhe was ſeized 
'by order of Lord Dunmore, the governor of Virginia, under a ſuſpicion that 
the cargo was or might have been intended for ſupplying the American rebels: 
on an action againſt the inſurer, the policy was vacated, by a verdict for the 
: defendant, becauſe the ſhip had been configned to a port different from the 
port to which ſhe had been, by the policy, infured ; which was deemed ſuch 
an alteration of the voyage as made it a different riſque from that which was 
| 7A deſcribed, 
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deſcribed, and undertaken by the policy. In the K. B. ſitt. aft. Trin. 1778. 


at Guildhall ;—and in Mich. term, on a motion for a new trial, and the 
matter being argued before the court, the new trial was refuſed, and the 
verdict COMES. — Wootdridge v. Boydell. 


5. Cask. Two merchants, partners, had two ſhips, the Argyle, Capt. 
Fiſher, and the Jeanie, Capt. Denniſton, to fend out to the Bay of 
Honduras: one of the partners, who reſides at Greenock (the other partner 
reſiding at Glaſgow, at the diſtance of about fifteen miles from Greenock) 
wrote a letter on the 8th of February 1772, to their agent, at the Bay of 
Honduras, accompanying their ſaid ſhip the Argyle; and deſiring the agent 
to load her with mahogany and logwood, and order her to London; and as 
they were to fend the Jeanie back to him immediately, by the way of 
America, deſiring him to load her as above, and ſend her directly to Brito! : 
and by letter, or ſailing orders, of the ſame date, to Capt. Fiſher, he deſired 
him to proceed to the Bay of Honduras, there to deliver his goods to the 
agent, and that the port which he ſhould come to on his return, might be 
London, but in that he ſhould follow the agent's orders.—On the 16th of 
March 1772, one of the partners wrote to the agent, that notwithſtanding 
what they had wrote to him about the veſſels going to Briſtol, to two 
gentlemen there whom they named, they deſired he would conſign them 
to another gentleman there, named, and give Mr. Fiſher orders to proceed 
to Briſtol, and apply to that other gentleman : by this letter, the intention of 
the partners appeared to be, that 6b97/ the veſſels ſhould proceed to Briſtol.— 
On the 19th of March 1772, the partner at Glaſgow wrote to their agent, 
at Honduras, to ſend the Jeame to London, and referring this letter to his 
partner, at Grecnock, for him to add what he pleaſed, it was ſealed and 
forwarded by the latter, without his making any alteration, or recollecting 
or attending to the orders, which he himſelf had formerly given, for con- 
ſigning the Ships to Briſtol :—in anſwer, the agent adviſed that he would ſend 
them agreeable to the orders he had received: and it appeared by ſeveral letters 
after this, between the partners and their correſpondent at Br:/tol, that they 
expected both the ſhips were to go there.—On the 19th of November 1772, 
they gave order for inſuring 1,050l. on the cargo and freight of the Argyle; 
100l. was ſubſcribed at Glaſgow at 5 per cent. but upon advice arriving of 
a hurricane having happened at St. Kitt's, they were obliged to give 10 
guineas per cent. and the Argyle having afterwards arrived ſafely at Briſtol, 
there aroſe no queſtion concerning her. — But, as to the Jeanie, on the 
27th of November 1772 and following days, inſurance of 1,050l. having allo 
been made on her cargo and freight, to Briſtol, at 10 guineas per cent. the 
inſured received on the goth of December 1772, at Glaſgow, a letter from 
Honduras of the 21ſt of September 1772, adviſing that the Jeanie had 
ſailed the 4th of September, and on the 7th was loſt on the Northern 
Triangles; of which the inſured informed the underwnters, and explained to 
them all the circumſtances of the caſe, and of the inadvertent, though 
innocent miſtake which had happened, of the port of Briſtol being inſerted 
in the policy, and the port of London in the conſignment : accordingly two 


of 
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of the inſurers paid their ſhares of the loſs; but, ſome time after, the others 
ſignified that they held the policy to be vacated, by what they called the 
alleration of the voyage ;—whereupon the inſured brought their action againſt 
them in the high court of admiralty in Scotland, to recover their loſs ; and the 
Judge admiral decreed the defendants to pay ; but aſterwards, on a petition 
of the defendants, the judge altered his former decree, and found it proved 


that, by the letter of the 19th of March 1772, the purſuers (plainiftfs) did 


direct their agent to ſend the ſhip Jeanie and her cargo to London ; that the 
agent did, the 2d of September 1772, take from the maſler, at the Bay 
of Honduras, a bill of lading, for delivering the cargo at the port of London, 
and not at the port of Briſtol that the ſkip ſailed for London, and not for 
Briſtol, to which port of Briſtol her cargo and freight were inſured by the 
defendants; that the {hip was wrecked ſoon after her failing from the ſaid 
Bay; that the purſuers (plaintifls) did not diſcloſe and lay before the 
defendants, at the time of their underwriting the policy in queſtion, their 
directions to their agent, for the deftination of the ſhip to the port of London, 
nor ſet forth to them the embarraſſment which might be occaſioned by the 
contrary orders gi en by them, relative to the deſtined port of delivery of the 
ſaid ſhip in Britain, whereby the defendants might have ſufficient lights, to 
determine, whether or not, in theſe circumſtances, they would have infured : 
therefore, upon the whole, found the defendants not liable.“ The plaintifts 
then brought an action of reduction of the judge admiral's decree, before the 
lords of ſellion; which coming on to be heard before the Lord Auchinleck 
ordinary, his lordſhip, on the 29th of January 1778, approved of the judge 
admiral's decree :—but againſt this decree of the lord ordinary, the plaintiffs 
preferred a reclaiming petition to the whole lords of ſeſſion, on the following 
grounds; vz. that the innocent miſtake, of Brito! being inſerted in the 
policy of inſurance inſtead of London, and London inſtead of Briſtol in the 


conſignment, ſhould not make the inſurance void; that the policy is to be 


conſtrued as if it had inſured to Byitain, in general; that the premium was 
the ſame, and the courſe and line of ſailing the ſame 49 parts of 50; that the 
ſhip was wrecked only 18 leagues or 54 miles from the loading port, in the 
Bay of Honduras, and if ſhe had been burnt there, after her lading, the 
inſurers would have been liable, by the words at and from in the policy, 
without regard to the port of deſtination ; that if the ſhip had arrived at 
London, the inſurers would have held the premium ; and that the ſhip having 
been wrecked in the preciſe line or cour/e leading to Briſtol, it was within 
the 71/que inſured againſt :—but, ſay the defendants, it appears from the bill 
of lading, that there was an intention to deviate and take the track to London: 
—the plaintiffs reply, that a bare intention to deviate has no effect, if the 
deviation be not carried into execution: that as to the objection of the ſhip's 
apparent deſtination for a different port, and that the voyage inſured had never 
commenced, or was intended to be performed; there had been caſes decided“ 
in Holland, where the inſurers were made liable, the loſs having happened 
in the courſe or track inſured, and before any attual deviation. 


Vide infra. 
| THE 
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Tux following ohn of different coun/el, in England, were taken upon 
the whole of the above caſe, —* Whether the inſurers ought to be liable for 
the loſs; and whether, if the matter is determined againſt the inſured in the 
courts in Scotland, they will be well founded to appeal to the houſe of lords?“ 


CoUuNSEL's oþ:nion, 6th of March 1779.—* If it had been the intention of the 
aſſured, at the time the ſhip left her port in the bay of Honduras, to proceed 
on the voyage inſured to the port of Briſtol, though in her coupe thither ſhe 
meant to go firſt to London, the loſs happening before ſhe reached the 
dividing point, the inſurers would have been anſwerable; but the purpoſe of 
going at all to Briſtol being abandoned, and London ſubſtituted in it's place, 
the objection of the inſurers ſeems to me well founded; the voyage was a 
different one; the riſque inſured never commenced; and conſequently the 
inſurers are no further anſwerable than for a return of the premium. I ſee, 
therefore, no objection to the interlocutor, but that it has not provided for 
a return of the premium.“ 


CounstL's opinzon, 5th of July 1779. I am not aware, that there is any 
u/age amongſt merchants in England, ſufficiently frequent and uniform, to be 
of any weight in ſuch a caſe as the preſent; on the contrary, I think it 
probable, that if ſuch a caſe had happened upon an inſurance made in London, 
it would have created a difference of opinions both among merchants, and 
lawyers, and would have occaſioned a ſtrong legal conteſt. I am much 
inclined to think that, if this caſe were to be tried at Guildhall, it would be 
decided againſt the inſured: for I conceive the inſured can never recover 
againſt the underwriters, unleſs at the time the voyage commenced, upon 
which the queſtion ariſes, it was zntended to go to the port of deſtination 
named in the voyage inſured : that is to ſay, unleſs in the preſent caſe, it 
really was intended to go to the port of Briſtol, at the time the ſhip /azled 
from the Bay of Honduras; for if 1t had been deſigned then to finiſh the 
voyage at Briſtol, an intended deviation from the courſe of ſuch voyage 
would not have diſcharged the underwriters, till the veſſel had paſſed the 
dividing point, and a deviation had actually taken place: and I have always 
underſtood the rule that © an intention to deviate ſhall not avoid the policy,” 
ought to be taken with this limitation, that the veſlel ſails with a deſgn 
ultimately to go to the port named in the inſurance, at the completion of the 
voyage. Upon the caſe ſtated, at the time the ſhip ſet ſail from the bay of 
Honduras, 1t was determined, under the authority of the owners and inſured 
(and the clearances of the veſſel were agreeable to ſuch determination) that 
ſhe ſhould not go to Briſtol but to London; another voyage than that which 
was inſured was clearly commenced and intended; and therefore, as I conceive, 
the voyage actually commenced is not within the policy, whether the queſtion 
ariſes upon the demand of a loſs, or to recover the premium upon the ground 
that no riſque was inſured by the underwriters.” 


CouNnSEL's opinion, 5th 1 July 1779.— The queſtion does not turn upon 
the fact of a deviation, or an intention to deviate, but upon the deſcription 


of 
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of the voyage in the policy: it is neceſſary to deſcribe a voyage truly, that 
the underwriter may form his judgment upon the premium he will take to 
indemnify the inſured againſt the riſque of the voyage deſcribed, and above 
all, to determine whether he will chuſe to become an inſurer or not :—a 
voyage from the Bay of Honduras to Briſtol, is not a voyage from the Bay of 
Honduras to London; unleſs Briſtol lies in the courle of the voyage to 
London, which is not the caſe: it ſeems to me from the evidence, the ſhip 
ſailed upon a voyage to London : ſhe was cleared out for London, and that 
even in conſequence of orders from the aſſured; and there is no ground to 
ſuppoſe the maſter ever meant to go to Byiſtol.—The caſes of deviation have 
been, where a ſhip was really intended to go to the port of deſtination 
mentioned in the policy, but in going there deviated from the courſe of the 
voyage; and in ſuch a caſe, whilſt the ſhip is in the courſe of the inſured 
voyage, if an accident happen before ſhe arrives at the dividing point, the 
underwriters are liable; but where the ſhip ſails upon a different voyage, 
without an intention to go to the port mentioned in the policy, I am of 
opinion, the underwriters are not liable to the riſques of that voyage. A 
caſe lately happened to be tried at Guildhall, where the dottrine of deviation 
came to be conſidered: an inſurance was made from Maryland to Cadiz, 
the ſhip was cleared from Maryland to Falmouth, and the bills of lading were 
to Falmouth and a market, and it was contended the market was Cadiz: 
the {hip was taken in the cour/e to Falmouth, and allo to Cadiz: the chief 
Juſtice directed the jury to find for the plaintiff, if they were of opinion the 
{hip was intended for Cadiz, as there could then be an intention only to 
deviate ; but if they thought the ſhip was not meant to go to Cadiz, the 
voyage was not truly de/cribed, and the underwriters not liable: and the 
court confirmed the direction of the chief juſtice.” | 


Counszr's opinion, July 1779.— I underſtand it to be the Z je of. 


merchants, that, if the inſured voyage is begun, notwithſtanding there is 
proof of an intention to deviate, yet, if there be not a deviation before the 
loſs, the underwriters are liable upon the policy; but if the inſured voyage 
is not begun, there is no riſque, and the policy becomes void: ſo that the 
queſtion, in this cafe, is, whether the voyage the {hip began, was the 
enſured voyage or not ?”—This depends upon the evidence: the letter of the 
19th of March 1772, is proof of orders to the correſpondent at the Bay of 
Honduras, to ſend the ſhip to London, if ſhe ſhould be loaded with mahogany : 


the ſhip being (as it is to be preſumed from the evidence) loaded with 


mahogany, was cleared out for London, and the timber conſigned to London, 
of which her cargo conſiſted : fo that the evidence proves, that the voyage 
whach the ſhip began, was not the inſured voyage, that being a voyage from 
the Bay of Honduras to Briſtol.—In caſes upon policies of inſurance, the 
inſured has uſually every favourable conſtruction that can be given to the 
policy, when it comes to be compared with the event to make the under- 
writers liable; and this is ſo, for the benefit and encouragement of trade; 
but when the ſhip is cleared out for a d ferent voyage than the voyage 
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inſured, the caſe goes beyond all power of conſtruction, and the words of the 
policy muſt be changed: there is no inſtance I know of which goes ſo far: 
the ſtrongeſt caſe upon circumſtances like the preſent, is Carter v. The Royal- 
FExchange-Aſſurance, cited in Foſter v. Wilmer. Strange, 1249.—I do not 
find the caſe reported originally in any book ; ſo that an accurate ſtate of the 
circumſtances cannot be obtained: it ſeems to me, from the application of 
the caſe cited, to the principal caſe of Foſter v. Wilmer, that the ſhip had ſet 

ut upon her inſured voyage (to London) but there being goods on board 
conſigned to Amſterdam, this was ſtrong evidence of an intention to deviate, 
yet the ſhip being Joſt before the deviation happened, the inſurers were 
fiabte : this was the point in Foſter v. Wilmer ; and it is to be preſumed, that 
the caſe was cited for the purpoſe of proving the point before the court, and 
not a different point; for the queſtion in Fofter v. Wilmer, turned upon an 
intention to deviate, and not upon a different voyage.—If this caſe were 
depending in England, and to be tried at Guildhall, I am inclined to think, 
that the verdict would moſt probably be for the defendants, the underwriters. 
I do not ſee, that the caſe can be more fully ſtated, or placed in a 
better view than 1t 18; nor do I know of any authority to be added to thoſe 
there cited. I think the /pecres facti will admit of a different deciſion, than 
an intention to deviate ; for the evidence appears to me to prove a different 


voyage from the voyage inſured.” 


Tur principal arguments urged in favour of the inſured, in the foregoing 
caſ> of the Jeanie, were,—v2z. 1. That one of the inſured partners had, by 
miſtake, directed the ſhip to be cleared for London; the premium was the 
ſame for London as for Briſtol, and the cour/e the ſame for 49 parts of 50; 
and therefore the miſtake or forgetfulneſs of the inſured, did not occaſion 
any injury or prejudice to the inſurers :—2. if the ſhip, after being loaded, 
had been burnt at her port of lading, in the Bay of Honduras, the inſurers 
would have been liable, without regard to her port of deſtination :—. the 
ſhip having been loſt, in the very line, cousſe, or track, leading to Briſtol, her 
movement was within the cour/e inſured :—4. there can be no alteration of 
the voyage, in ſuct, without the ſhip's movement ;—for, words in a conſign- 
ment, bill of lading, &c. however expreſſive of an intention to alter the ſhip's 
deſtination, cannot alter the voyage or riſque, without the actual movement 
out of the inſured line :—5. no body can ſay that, if the ſhip had not been 
loſt, the maſter would not have gone to Briſtol; and there is no ſolid 
difference between a deviation from, and an alteration of, a voyage inſured ; 
and an intention in the one caſe ought not to have more effect than in the 
other :—5. the clearing out, or configning to a different port, does not prove, 
or make out an alteration of the voyage, or of the riſque, or of any thing 
material; being nothing more than an ideal matter, a /olum confilum de 
mutando itinere (as Bynkerſhoek has it) doing no hurt to the inſurers ; the 
place where ſhe was loſt, being the locus damni dati, a quo eftimandum eſt 
de periculo, quod afſecuratores in ſe receperunt, this is ſufficient to make the 
inſurers liable: —7. that it plainly appears, no regard is paid in Holland to a 
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bare intention, reſolution, or determination for altering the voyage or the 
riſque ; and that it is nothing, unleſs it actually hurts the inſurers; and, it is 
common ſenſe, and common juſtice, that it ought to be ſo in England, and 
every where elle :—8. no other judgment can jultly be made on the matter, 
than as in the caſe of an intentional, or actual deviation —9. the Engliſh 
caſe of Foſter v. Wilmer, and the caſe therein cited of Carter v. the Roy. Exch. 
A//. Co. are clearly authorities for the aſſured in this caſe, joined with the 
authority of the celebrated Bynkerſhoek. Upon theſe grounds, the inſured 
applied to the lords of /effron, by petition, for leave to give in a reply for 
them to the anſwer of the inſurers; but the court having refuſed to allow any 
reply to be given in, and having conſidered the matter, upon the petition and 
anſwers, determined the queſtion in favour of the zn/urers, by adhering to 


their former interlocutor, and reſuſing the petition of the inſured. 


6. A suit wſured ® at Amſterdam from May/eilles to the river Elbe, 
was taken in the Mediterranean ſea by the Turks, and burnt :—the inſured 
having claimed from the inſurers payment of the loſs, they defended 
themſelves upon this ſingle ground, that the ſhip had altered her voyage, or 
had certainly determined to alter 1t; for that he who alters his voyage, or 
intends to go to any other port but that expreſſed in the policy, has no action; 
and the inſurers proved the determination of altering the voyage by the 
conſignment; that the maſter had, at Marſeilles, agreed to freight his {hip 
for Dunkirk; that he ſailed from Marſeilles to Alicant, and there alſo 
freighted his {hip for Havre de Grace; and that thoſe two places not being 
expreſſed in the policy, here were, therefore, two new voyages meditated 
or intended, though not perfected. —The inſured did not deny this, but 
ſaid, that the ſhip was inſured from Marſeilles to the river Elbe, without 
any place excepted; and by the law of inſurance, the ſhip could go to or 
touch at all ports intermediate, between the place from winch, and the place 
to which, the inſurance was made; and ſhe muſt, from Marſeilles towards 
the Elbe, navigate and pals by Alicant, Havre de Grace, and Dunkirk : the 
inſured added that the {hip was taken by the Turks, and burnt in the Medi- 
terranean ſea, and that the ſhip muſt verily have ſailed through that ſea 
towards the Elbe; for as to other cities, towns, or ports, and whether it was 
lawful for her to go to them, or any of them, it would indeed be a proper ſubject 
of enquiry, if at or about thoſe other cities, towns, or ports, the ſhip had ſuf- 
fered the loſs in queſtion. —The inſurers then inſiſted, that the alteration of the 
voyage appeared from the determination of the mind alone, nor was it material, 
in what place the ſhip ſuffered the loſs, the ſole determination or reſolution of 
altering the voyage, not the event of it's being actually altered, being what 
ought to be reſpected. Hereupon the ſenate was moved, that the ſhip was 
there deſtroyed and burnt, when ſhe was failing towards, or in the proper 
courſe towards the Elbe; and verily the riſque or peril, which the inſurers 
took upon themſelves, muſt be eſtimated or judged of from the place where 


* Tas and the two following are the Dutch caſes referred to in the preceding caſe of the Jeanie. 
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the loſs happened; for that the naked determination, or bare reſolution, for 
or concerning any alteration of the voyage, did, in no reſpect, hurt the 
inſurers; the event of an alteration of the voyage might poſſibly have hurt 
them, but it would be in vain to complain or enquire about a matter, which 
plainly was not effefed, or carried into execution. Judgment was given for 
the inſured, the 28th of February 1708.—Bynker/hoek, quaſt. Jur. priv. 
432. ed. 1707. | 


7. INSURANCE was made at Amſterdam, upon a ſhip, on a voyage from 
Liſbon to Hamburgh : the ſhip was loſt near the coaſt of England; and the 
inſurers refuſed to pay the loſs; becauſe, from the bills of lading, it appeared 
that ſhe was deſtined not for Hamburgh, but for Tonningen in Holſtein: the 
inſured anſwered, that though the bills of lading indeed bore Tonningen, yet 
this was merely to protect the veſſel from French privateers, Tonningen 
being a neutral port, and that in fact Hamburgh was the real port of the 
ſhip's deſtination :—but further, and independent of this, the inſured denied, 
that the voyage was altered, ſince the {hip was loſt between thoſe places which 
were expreſſed in the policy; to wit, between Liſbon and Hamburgh : that an 
alteration of the voyage was to be underſtood in the caſe only of ſome 
prejudice accruing to the inſurer, ſuch as that he run a greater riſque than he 
undertook by the policy on the voyage inſured: it was lawful to ſtipulate, 
that not the whole voyage, but even ſome part of it ſhould be within the 
policy or riſque of the inſurer; and it is therefore nothing to the purpoſe, 
that the ſhip was truly deſtined for Tonningen, and the inſured had ſo deſired 
it to be, ſince the ſhip was not loſt between Hamburgh and Tonningen, but 
between Liſbon and Hamburgh.—Judgment was given for the inſured, April 
the 12th 1714.— id. 436. 


8. A $n1P inſured from Amſterdam to London, having been taken in her 
courſe, by a French privateer, was ranſomed for a certain ſum ; and having 
afterwards proceeded on her voyage to England, and arrived at the Nore, at 
the mouth of the Thames, from thence, inſtead of going to London, altered 
her courſe, and ſailed to Lynn Regis, in the county of Norfolk; which from 
her bills of lading appeared, to have been from the beginning her port of 
deſtination. In an action brought by the inſured againſt the inſurers for the 
_ ranſom money, the inſurers refuſed to pay, becauſe the ſhip never came to 
London, which however was the place expreſſed in the policy :—the inſurers, 
in order to be diſcharged, urged principally that here was not merely an 
intention of altering the voyage, but it was in fact altered; for that the ſaid 
| ſhip did not fail for London, as by the agreement it ought to have done, but 
for Lynn Regis; which place was not mentioned in the policy, and not being 
mentioned, the contract was void.—In anſwer to this, the inſured maintained, 
that 1t was not requiſite to expreſs the place or port of the ſhip's unloading 
or diſcharging, but the place or point, to which the ſhip ſhall or may navigate 
or arrive at, it being ſufficient if it appears how far, or to what point, the 
inſurer undertook the riſque ; the whole voyage, and part of the voyage might 
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be agreed for, and ſo the ſhip conſigned from the mediterranean to Amſterdam, 
might be inſured to Amſterdam, or to Cadiz; and if to Cadiz, it muſt be at 
the riſque of the inſurer, to the height of, or as high, or as far as Cadiz; 
nor could he demand that the ſhip ſhould neceſſarily enter the very port of 
Cadiz, although ſhe might if ſhe would: if therefore the ſhip is loſt before 
her arrival at Cadiz, the loſs is at the riſque of the inſurer; and ſo in the caſe 
that has happened, the {hip could not ſail to Lynn Regis without firſt ſailing 
to the mouth of the Thames; wherefore, / far ſhe ſailed at the riſque of the 
inſurer, and before ſhe arrived there was taken by enemies and ranſomed :— 
the ſhip might have failed to London, according to the policy of inſurance ; 
but he who undertook a riſque as far as London, has verily undertook the 
riſque as far as the mouth of the Thames; and though the ſhip did not ſail 
from thence to London, it is obvious, that the inſurer did not thereby run a 
greater, but really a leſs riſque; and therefore it is of no conſequence, 
available to him, that the ſhip did not fail to London :—if the ſhip had been 
taken at the mouth of the Thames, ſailing to Lynn Regis, undoubtedly no 
action, in ſuch caſe, would lie againſt the inſurer; but ſuch further deſti nation 
to Lynn Regis, does not increaſe his riſque. Judgment was given for the 
Rs, June the 27th, 1720.16. 445. 


9. Wren a voyage is ſhortened, the riſque ends, and the premium is 
pained.—Ordin. of France—Ordin. of Hamb.—Ordin. of Stoch. Which 
is juſt ; becauſe it is ſolely by the act of the inſured, or their agents; who 
may leſſen, but cannot inereaſe the riſques of the inſurers —Guidon, c. 9. 
art. 12.—If then the aſſured lengthens the voyage, by ſending the ſhip to a 
place more diſtant than that mentioned in the policy, although in the ſame 
courſe ; it is entirely right that the inſurer ſhould gain the premium, and be 
diſcharged from the riſques, as ſoon as the ſhip arrives at the hcrghth of the 
place mentioned in the policy.—2 Valin's Comm. 77, 87. 


10. Wu it can be proved againſt any one, whether by charter-party, 
bills of lading, freightment, or otherwiſe, or even by lawful witneſſes, that he 
has altered the voyage inſured upon, and which it was declared in the 
aſſurance he was intended for, then he ſhall have no power to demand any 
thing in reſpe to ſuch aſſurance, by reaſon of the faid alteration. —Ordzn. 
27 Antw. 


11. Ser Africa, Alteration of Policy Voyage or Riſque, Barratry, Bottomry, 
Cadiz, Commencement of Voyage or Riſque, Conſtruction, Contract, Convoy, 
Deviation, End of Voyage or Riſque, Greenland, Intendment, Privateer, Return, 
Riſque, Seaſon, Time, Touching, Uſage, Warranty. | 
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1. HE difference between an inſurance and a wager conſiſts in this; 
that an inſurance is made between the inſured, or the merchant to 
whom the thing inſured belongs, and a ſtranger, who, having no 
intereſt in the property and ſafety of the thing, takes upon him, nevertheleſs, 
the riſque of it; whereas a wager is made between two ſtrangers, neither of 


whom have any intereſt in the thing. —Dumoulin, de Uſuris, n. 93 & 97. 


2. Cast.—A verdict having been found for the plaintiff, Mr. Lee moved 
on behalf of the defendant, for a new trial ;—the cauſe was tried before 
Lord Mansfield: it was a contract made at Newmarket : the wager was 
originally propoſed between young Mr. Pigot, the preſent defendant, and 
young Mr. Codrington, to run their fathers (to uſe the phraſe of that place) 
each againſt the other: Sir William Codrington, the father of Mr. Codrington, 
was then a little turned of fiſty: Mr. Pigot's father was upwards of ſeventy. 
Lord Oſſory computed the chances, according to the above-mentioned ages 
of their reſpeQive fathers. Mr. Codrington thought the computation was 
made too much in his dis favour; whereupon Lord March agreed to ſtand 
in Mr. Codrington's place; and reciprocal notes were accordingly given 
between the earl and Mr. Pigot. —Mr. Pigot's note run thus; © I promile to 
pay to the Earl of March 500 guineas, if my father dies before Sir William 

Codrington: Milliam Pigot. — The earl's was, © I promiſe to pay to Mr. 
Pigot 1,600 guineas, in caſe Sir William Codrington does not ſurvive 
Mr. Pigot's Father: March. —No mention was at all made, at the time of 
this tranſaction, about their fathers being then dead or alive; but the fact 
was, that Mr. Pigot's father was then actually dead: he died in Shropſhire, 

150 miles from London, at two o'clock in the morning of the ſame day on 
which this bet was made at Newmarket after dinner: however, this fact was 
not, at that time, at all known to any of the parties; nor was there any 
reaſon for ſuſpecting that Mr. Pigot's father was then dead: there was no 
objection made at the trial againſt going into parol evidence. Lord Mans- 
field left the matter to the jury; who found a verditt for the plaintiff, with 
525]. damages, ——The objection was, that the contract was void: it was 

; without 
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without any conſideration; for, there was no poſſibility of the defendant's 
winning (his father being then actually dead); and therefore he ought not 
to loſe : it was a contract in futuro, manifeſtly made upon the ſuppoſition 
of a then future contingency : the meaning cannot be doubted : and the 
words ſufficiently expreſs that meaning: © if my father dies before Sir 
William Codrington” is equivalent to ſaying, © it my father hall die belore 
Sir William Codrington :” but his father was dead before he entered into this 
contract: Mr. Lee ſaid, it was given in evidence, and is certainly true, that 
their fathers being dead or being alive made no difference in the proportion 
of the value of the chance: and he obſerved that, in the caſe of an inſurance 
upon a ſhip, if the words © loſt or not loſt” be not inſerted, and the fact 
ſhould happen to be that the ſhip was actually loſt at the time when the 
inſurance was made, the inſurance is void. Rule was granted to ſhew cauſe 
why there ſhould not be a new trial. And now Mr. Wallace, Mr. Dunning, 
and Mr. Mansfield, on behalf of the plaintiff, ſhewed cauſe againſt a new 
trial being granted: they ſaid that the inſertion of the words “ 4% or not 
lofi” was peculiar to Engliſh policies; it is not inſerted in the policies of 
other nations; Roccius, 205. not. 175: and the reaſon there given (at the 
end of it) namely © that the fact being unknown will not prejudice the 
inſurance,” applies to the preſent caſe :—ſuppoſing it to have related to the 
death of perſons in India, or the ſafety of the Aurora (frigat) can any one 


imagine that the inſurance would be void, becauſe the event had happened 


antecedent to the making of the contract? the event of either of the two 
fathers being then already dead did not occur to the parties: if it had, it 

would not have varied the bet: the two reciprocal: notes undoubtedly mean 
one and the ſame event: retroſpect is included, as well as futurity. 


Mr. Lee and Mr. Bolton, for the defendant, replied, that by the law of 


England it is neceſſary to inſert the words * loſt or not loſt,” in ſhip policies: 
otherwiſe the inſurance is void, if the ſhip was then already loſt : and this, 


they ſaid, was expreſly laid down by Molloy : the bet went upon the idea 
that both fathers were then living; and ſo the evidence agreed: the bet was 
clearly future : if a bet be Jaid upon two horſes, and one 1s dead at the time ; 
it 18 no bet. Lord Mansfield: if the preſent caſe had ſtood upon written 
evidence only, it had been matter of law: but there was no objection made, 
at the trial, againſt going into parol evidence :—the queſtion is, What the 
parties really meant?“ the material contingency was, Which of theſe two 
young heirs ſhould come to his father's eſtate firſt?” it was not known that 
the father of either of them was then dead: their lives, their healths, were 


neither warranted nor excepted : it was equal to both of them, whether one 


of their fathers ſhould be then ſick or dead: all the circumſtances ſhew, that 
if it had been then thought of, it would not have made any difference in the 
bet; and there was no reaſon to preſume that they would have excepted it: the 
intention was, that he who came firſt to his eſtate ſhould pay this ſum of money 
to the other who ſtood in need of it: the event that had happened, was in the 
contemplation of neither party : both notes are ſo penned as to be applied to 
what was to happen: but the nature of ſuch a contract, and the manifeſt 
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intention of the parties, ſupport the verdict of che jury (to whom it was leſt 


without objettion) “ that he who ſucceeded to his eſtate firſt, by the death of 
his father, ſhould pay to the other ;* without any diſtinction whether the event 
had or had not, at that time, actually happened. Mr. Juſtice Aſton : it was 
originally intended to be a bet between two young heirs apparent; and the 
material point to be ſettled was, to fix the difference of the chances of the ſur- 
vivorſhip of their fathers : the mere /urvivor/hip was the thing intended to be 
betted upon: the jury were the proper judges of the intention of the bet; and 
they have determined what that intention was: if it had ſtood ſingly upon 
the defendant's note, I ſhould have thought it not to be a good promiſe 
at the time of giving it; but taking the evidence and all the circumſtances 
together, it was proper to be left to the jury: and the jury taking the 
circumſtances into conſideration (and it was proper to take them into con- 
ſideration) have determined it. I ſee no ground for granting a new trial. 
The other two judges concurred; and the court unanimouſly diſcharged 
the rule for a new trial, —5 Burr. 2, 804.— Trin. 11 Geo. 3 Earl of Maren 
v. Pigot. 


3. Cask. In the courſe of the year 1770, and during fix or ſeven years 
after, divers gaming policies of inſurance were made and underwrote, con- 
cerning the ſex of a perſon then reſident in England, and celebrated throughout 
Europe under the title of Le Chevatter d Eon : the inſurers thereby agreed 
to pay a loſs “ in caſe the perſon ſo called ſhould in reality be a zb man: in 
ſeveral of the policies there was a limitation of time for making prof of the 
fact; biz. in ſome, ſeven years, ſome more, and ſome leſs; but in the 
greater part of them there was no limitation expreſſed: the premiums of the 
different inſurances and reinſurances which were ſuppoſed to have amounted in 
the whole to upwards of 60,0001. ran from 15 guineas to 60 guineas per cent. 
according to the reports which were from time to time current, reſpetting the 
ſubject of thoſe inſurances, and the ſpeculative humour of the parties: ſeveral 
even of the high premiums were paid immediately in caſh : between the time 
of the firſt and the laſt of thoſe inſurances ſundry of the underwriters failed, 
eſpecially in the year 1772, when many bankruptcies happened in England, 
in conſequence of the very great one of Alexander Fordyce, banker. Many 
perſons conjectured that the chevalier was the contriver, or promoter of thoſe 


wagers, or connived at them for intereſted purpoſes; but the chevalier | 


publiſhed exculpatory declarations upon oath to the contrary.—At length the 


myſtery of the /ex was diſcovered to the publick: a quarrel, and a lawſuit in 


conſequence, happened between the chevalier and a Monſieur De M.; 
wherein the latter ſwore the former was a female: in conſequence of which 
actions were commenced on ſome of the aforeſaid policies, and brought 
on to be tried before Lord Mansfield at Guildhall; and upon the evidence of 


the ſaid De M. as alſo of a French doctor, a ſurgeon, &c. who all proved 


the female ſex of the chevalier, verdicts were given againſt ſome of the 
inſurers, as well as againſt the defendant in the preſent caſe: who, however, 
in the ſubſequent * moved for arreſt of * on theſe grounds. ' 

viz. 
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diz. 1. that a trial of ſuch a cauſe, and an examination of witneſſes to ſuch 
facts, were indecent, contra bonos mores, and therefore not meriting the 
countenance of a court of law: 2. that the character, peace of mind, &c. 
of a third perſon were thereby affected. To this it was objected, 1. that the 


defendant, as particeps crimints, urged thoſe reaſons with an ill grace: 2. 


that juſtice ought to be done to the parties, in the preſent, as in former caſes 
of wagers: Earl of March v. Pigot : g. that there is often a necellity to enter 
into ſuch examinations in open court; as in the caſe of a lady who was 
arreſted as a feme covert, though all the parties knew ſhe was a ſpinſter. 
Lord Mansfield directed an arreſt of judgment; and ſaid, that the chevalier 
might have complained to the court, that © this was a ſhameful and indecent 
trial, a wager of two gamblers at my expence;” and the trial would have 
been quaſhed: the chevalier had been captain of dragoons, knight of the 
order of St. Louis, ſecretary of embaſſy, and miniſter plenipotentiary ; and 
whether man or woman, had done ſingular ſervice to the country (France) 
by which he had been employed :—ſhall people lay wagers to affect third 
perſons with penal puniſhments ? ſhall a wager be laid that ſuch a woman is 
an adultereſs, got with child, and have a baſtard by one of the gamblers? 
and all their friends, relations, phyſicians, nurſes, and confidants, be haraſſed 
into a court of juſtice, to expoſe and vilify a lady at the pleaſure of a couple 
of gamblers? that ſuch a perſon is man or woman, and to gratify a couple 
of gamblers? a court of juſtice ſhall ſolemnly fit, and perhaps diveſt ſuch 
third perſon of a conſiderable fortune by ſuch inquiſition ? ſhall I lay a wager 


that ſuch or ſuch a lady has ſuch or ſuch a mark on her body, or that ſhe has 


the foul diſeaſe? and ſhall the neceſſary evidence be dragged into court to 
eſtabliſh a fact, ſor the ſhocking purpoſe of pleaſing thoſe who can ſport with 
the eaſe, peace, and happineſs of ſociety? After ſeveral ſimilar arguments 
his lordſhip ſeverely reprobated the whole proceedings. At Weſtminſter- 
Hall, Hil. 1778.—Da Coſta v. Jones. 


4. ALL inſurances on expected gain, wagers, or ſuch inventions, future 
freight-monies, ſeamen's wages, and men's lives, are univerſally forbid, and 
declared of no force; the ſeamen are however permitted to inſure what 
goods or effects they may have, nor is any one going on a hazardous voyage 
prohibited from inſuring by a policy lawfully executed, a certain ſum of 
money for his ran/om, in caſe of being taken.—Ordzn. of Koning ſb. 


5. No inſurance ſhall be made on wagers of voyages, and other like 
inventions; and no judgment ſhall be given on them. Ordin. of Amſt. 


6. REMAREKS.—In all commercial countries, every ſpecies of gaming 
ought to be diſcouraged to the utmoſt; and eſpecially that which may be 
praiſed under the form of inſurance ; which, from the great variety of it's 
objects and circumſtances, affords a large field for the production of thoſe 
fruits of idleneſs and fraud, called /peculations, or wager policies; upon 
which I have already paſſed ſome ſtrictures in p. 55 & 56 of the Prelim. 
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Diſcour/e.——By the ordinances of almoſt every foreign maritime ſtate, the 
original intention of inſurance, 1. e. dividing the riſque amongſt the inſurers 
and inſured, is carefully attended to, not only by rendering the policy null 
and void ſor ſuch ſum as is inſured beyond the amount or value of the 
intereſt of the proprietor in the thing inſured; but alſo in ſome places obliging 
him to run the riſque, himſelf, of a lenth, an eighth, and in others a h part, 
particularly of the %d% 't and by the Ordin. of France, 1681, art. 55. © if the 
inſured ſues for the payment of the ſum inſured, above the value of his effects 
or intereſt, he ſhall be © exemplarily puniſhed ;*—alfo by art. 22. © it is forbid 
to make any inſurance on goods or effects, above their value, under penalty 
ol luch inſurance being invalid, and confiſcation of the goods :”—and by the 
Ordin. of Koning /b. © if any one, from an eager deſire of gain, ſhall run the 
riſque of inſuring {hip or goods to a greater ſum than their equitable value, 
he ſhall be /everety puniſhed according to the circumſtances, the inſurance ſhall 
be void, and the premium fall to the inſurer :*—other ordinances might be 
quoted to the like effect. How different is all this from the practice in 
England !—it is true, that by the ſtat. 19 Geo. 2. c. 37. all inſurances on 
ſkips or goods, zntergſt or no intergſt, or without further proof of intereſt 
than the policy, are declared void, except on private ſhips of war for account 
of the owners; and on effects from any ports in Europe or America, in the 
poſſeſſion of the crowns of Spain and Portugal; and the preamble of this 
act obſerves, © that the making inſurances, intereſt or no intereſt, &c. had 
been found by experience to be productive of many pernicious and frau- 
dulot practices, and a miſchievous kind of gaming or wagering, whereby 
the AG and laudable deſign of inſurance had been perverted :*—alfo 
by ſtat. 14 Geo. g. © no inſurance ſhall be made on the {fe of any perſon, or 
on any other event whatſoever, wherein the perſon for whoſe benefit the 
policy is made ſhall have no intereſt, or by way of gaming or wagering :” 
but then, the conſlruction that has been made of theſe ſtatutes in our 
courts is ſuch that, although the policy is void where the inſured hath no 
intereſt, yet an extenſive field of deceit and impoſition is fill left open, 
where he can make out /ome intereſt: —for, Lord Mansfield ſaid, © it is 
ſettled, that upon a valued policy, the merchant need only prove /ome 
intereſt to take it out of the ſtat. 19 Geo. 2.; but if it ſhould come out that 
the valuation was merely as a cover to a wager, or that a man had inſured 
2,0001. and had intereſt on board to the value of a cable only, it would be 
conſidered as an evaſion, by which the act of parliament may be defeated :” 
—and yet his lorditip ſaid, at the ſame time, that © if the intereſt be 
1 it muſt be done with a bad view of a fraudulent loſs: Lerois 

'. Rucker, 2 Burr. 1167.—Nevertheleſs, large over-valuations on goods, 
BY eſpecially on bad ſhips, are practiſed every day, grounded on the firſt 
part of his lordſhip's doQrine ; and as to the latter part, how does it appear 
from thence, what degree of over-valuation would be deemed fraudulent, and 
ſuch an evaſion of the act as to annul the inſurance ?——Any over-valuation 


of an actual intereſt is unqueſtionably a ſpeculating, or wagering, for ſo much 
as excecds the true amount in riſque; and is often more dangerous to the 
inſurer 


inſurer than a mere wager where there is no intereſt, inaſmuch as the inſured 
has commonly the direction of the voyage or riſque, or is in the private 
knowledge of the particular circumſtances of it. In this light of gaming, 
or wagering, all inſurances beyond the real value of the intereſt, have always 
been formerly conſidered by the general maritime law, and are now fo 
conſidered by the laws of other countries; and more eſpecially © all inſurances 
on Imaginary, uncertain, or expected profits ;”—which therefore are prohibited 
by the Ordin. of Amſt. Antw. Copenh. France, Rott. &c.; as are _ 
* inſurances on freight,” by the Ordin. of France, and Koning ſb. 
ſhort, the deſign. and nature of inſurance being lolely that the inſured _ 
be indemmiſied from real /o/s, not that he may reap gain thereby, no policy 
ought to be ſupported by a court of judicature, beyond the true value of 
the intereſt actually in riſque; and as a further preventive and check to 
fraud and impoſition (eſpecially with reſpe& to bad and inſufhcient /rrþps) 
the inſured ought to be obliged, by law, to run ſome proportion of the 
riſque himſelf. 


7. SEE Bargain, Bottomry, Capture, Commodity, Contract, Court of Policies 
of Aſſurance, Double-Inſurance, Event, Freight, Inſurance, Inſured, Intereſt, 
Intereſt or no Intereſt, Lives, Loſt or not Loſt, Market, Privateer, Profit, 
Ranſom, Ręſpondenlia, Ship, Stocks, Valuation, Wages. 
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LMOST all ordinances forbid the inſuring ſeamen's wages: and the 

reaſon is, that their own intereſt may lead them to do all they can 

for the ſhip's preſervation.—Sailors hired at London for a voyage to the 
Streights, are commonly articled to perform it out and home: by this cove- 
nant it is ſtipulated, that they ſhall have one or two months pay advanced, 
which money ſo advanced, is by cuſtom, and law, admitted to make a part 
of the out/et ; and may be inſured by the owners who advance it, but by 
nobody elſe.— It is good policy in a country like Great-Britain, where ſo 
powerful a navy, and ſuch a great number of ſeamen, muſt neceſſarily be 
kept up, that the ſailors ſhould have an intereſt in coming back, and ſpending 
their earnings at home. What is ſaid above, that no inſurance can be made 
on ſeamen's wages, muſt be underſtood to mean, on ſuch wages as are not 
due till the voyage be entirely finiſhed: but if they engage to go a long 
one, and covenant to have ſome money paid them abroad to lay out in goods 
to bring home, inſurance may be made on ſuch goods.—1 Mag. 18. The 
principal reaſon why ſailors are not allowed to inſure their wages is, as I 
imagine, that as owners are not obliged to pay the mariners aſter loſing their 
ſhip, theſe latter commonly endeavour all they can to ſave her, when in 
danger, in order to ſecure their pay; and it is certain they would not act 
with ſo much warmth, on ſuch occaſions, if their wages were inſured.— 


Ricard's Negoce d Amſt. 
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2. MasrERSõ, pilots, failors, warlike people, and all others who navigate 
ſhips, ſhall not cauſe their hire, or wages, to be inſured. —Oratn. of Amt. — 
Antw.—tFrance.— Middleb.—Stockh.—Allo Styþmannus, ad jus mar. par. 4. c. 7. 


3. Casr.—Executor of a maſter of a ſhip ſues in the admiralty for wages, 
and prohibition was granted :—ſuit in the admiralty for wages, allowed to mari— 


ners, but never to the maſter.—Salk. 33. Trin. 12 Will. 3.—Clay v. Sudgrove. 


nr Casr,—The mate ſued the maſter for his wages in the admiralty, and 
Mr. Raymond moved for a prohibition, becauſe the maſter himſelf could not 
ſue there, and the mate was not in nature of a mariner, but was to ſucceed the 
maſter if he died in the voyage: denied per Holt, C. J. for the maſter 
contracts with the owners, but the mate contracts with the maſter for his 


wages, as the reſt of the mariners do.—Salk. 33. Trin. 12 Will. g.—Bayly 
v. Grant. x | 


5. Cas. Upon a prohibition to a ſuit in the admiralty for mariners 
wages, it was held, per Holt, C. J. that if a ſhip is Joſt before ſhe arrives at any 
port of delivery, the ſcamen loſe all their wages; but if ſhe is loſt after ſhe 
comes to a port of delivery, then they only loſe their wages from the laſt port of 
delivery; but if they run away, though after they come to a port of delivery, 
they loſe all their wages. Raym. 639.—3 Salk. 23. Hill. 12. Will. 3.— 


Horne v. Lewin. 


6. Cast.—lIf a ſhip be bound for the Eaſt-Indies, and from thence to 
return to England, and the {hip unlades at a port in the Eaſt-Indies, and takes 
freight to return to England, and in her return ſhe is taken by enemies; the 
mariners ſhall have their wages for the voyage to the Eaſt-Indies, and for 

half the time that they ſtayed there to unlade, and no more.—Ruled by Holt, 
C. J. at Guildhall, Anonymous. Ram. 739. 10 Will. g. 

7. Cas. -In an action brought for mariners wages for a voyage from 
Carolina to London, it appeared, that the plaintiff ſerved three or four 
months, and before the ſhip came to London, which was the delivering port, 
he was impreſſed into the queen's ſervice; and afterwards the ſhip arrived at 
the delivering port :—and ruled by Holt, on evidence at Guildhall, that the 
plaintiff ſhould recover pro tanto as he ſerved, the ſhip coming ſafe to 
the delivering port. Afterwards in another cauſe, the fittings after this 
term at Guildhall, between Chandler and Meade, in ſuch an action it appeared 
chat the plaintiff was hired by the defendant at Carolina to ſerve on board 
the Jane ſloop, whereof the defendant was maſter from Carolina to England, 
at gl. per month; that he ſerved two months, then the ſhip was taken by a 
French privateer, and ranſomed; and juſt as ſhe came off Plymouth, the 
plaintiff was impreſſed, &c. and then the ſhip. came ſafe into the river of 
Thames; where ſhe diſpoſed of her cargo: and by Holt, the plaintiff can 
have no wages, the ſhip having been taken by the enemy and ranſomed.— 


Mr. 
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Mr. Raymond inſiſted, chat in that caſe he ſhould recover pro rata, and that 
the u/age among merchants was ſo; which Holt ſaid, if he could prove, it 


would do; but wanting proof of it, the plaintiff was nonſuited. Ray. 
1211. Mich. 4 Ann.— Higgins v. Inglelon. 


8. CasE.—This was an action by a ſailor for wages in a voyage to New— 
foundland, and from thence to Spain or Portugal, or ſome port in the 
Mediterranean: a verdict had been given for the defendant: and the 
judge (Mr. Juſtice Gould) gave the plaintiff leave to move for a new trial, 
without payment of coſts, upon a queſtion which aroſe at the trial; viz.— 
„whether the ſailors in ſuch voyages are entitled to their wages at 
Newfoundland, or not till the ſhip's arrival at the port of delivery of the 
fiſh 2”——The contract was, © that the wages ſhould be paid at the port at 
which ſuch wages were v/ually due: the fact was, © that this ſhip was taken, 
alter it's arrival at Placentia in Newfoundland; and upon it's voyage from 
Newfoundland to it's port of delivery of fiſh.” ——Lord Mansfield: it depends 
upon a matter of fact, whether this caſe is within the general rule of law: which 
matter of fact is, © where the firſt place or port of delivery upon this voyage 
or contract 1s ?—lt is a voyage from Barnſtaple to Portugal or Spain, or 
other port in-the Mediterranean, taking in a cargo of fiſh at Newfoundland : 
and ſo is the very contract itſelf, which deſcribes it as one ſingle voyage; which 
is to end either in Spain or Portugal, or ſome port in the Mediterranean, at 
the election of the freighter; and the ſhip was loſt before it arrived at it's 
port of delivery: therefore the verdi& is right. Mr. Juſtice Wilmot 
concurred : Newfoundland is not the delivering port, but the loading port; 
there the cargo 1s to be put on board, which cargo is to produce the profit 
of the voyage: this is a contract for a voyage from Barnſtaple to ſome port 
in Spain or Portugal, or ſome port in the Mediterranean, going round by 
Newfoundland. — Mr. Juſtice Yates concurred: tis all one entire voyage: 
the fiſh is the only lading of the ſhip; no matter where taken in; and the 
ſhip was loſt before it's arrival at the port of delivery: as the freighter loſt 
his cargo, the mariner ought to loſe his wages: the verdict is right. Mr. 
Juſtice Aſton declared himſelf to be of the ſame opinion.——The poſtea was 
ordered to be delivered to the defendant.—g Burr. 1844. Hil. 6 Geo. g.— 

Hernaman v. Bowden. 


9. By Stat. 8 Geo. 1. c. 24. 1. 7.—(made perpetual by ſtat. 2 Geo. 2. c. 28.) 
alſo by ſtat. 12 Geo. 2. c. go. ſ. 12.—No maſter or owner of any merchant 
ſhip ſhall pay to any ſeaman beyond the ſeas any money or effects on account 
of wages, exceeding one motety of the wages due at the time of ſuch payment, 
till ſuch ſhip ſhall return to Great-Britain, Ireland, or the plantations, or to 
ſome other of his majeſty's dominions whereto they belong, on forfeiture of 
double the money ſo paid, to be recovered in the high court of admiralty 
by any perſon who ſhall firſt inform for the ſame. 


7 E. 10. Ix 
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10. IN cafes where the mifivr is obliged to pay the failors' victualling 
and wages for the purpoſe of navigating the ſhip, however the voyage may 
be prolonged (as by performing ordinary quarantine) ſuch wages, &c. ought 
not to be brought into an average; but in caſes of capture, detention by 
foreign powers, and the like, when the continued employment of the ſeamen 
1s with the ſole view of being enabled to proſecute the voyage immediately 
on the ſhip's being cleared, their wages ought to be allowed in a general 
average. —Langenbeck, in his annotations, enlarges the diſtinction, by obſerving 
that when a ſhip is accidentally ſurpriſed and frozen up at Peterſburg, ſailors“ 
wages and victualling during the time ſhe is frozen up, are not to be made 


good by a general average; but are to be borne by the ſhip alone.— 
1 Mag. 67. 


11. Ir a ſhip is taken by force and carried into ſome port, and the crew 
remains on board to take care of, and reclaim her; not only the charges of 
ſuch reclaiming ſhall be brought into an average, but the wages and expences 
of the {hip's company during her arreſt, and from the time of her capture 
and being diſturbed in her voyage :—but the ſailors' wages, &c. of a ſhip 
detained 1n port by order of ſtate, ſhall not be brought into an average, and 
the reaſon aſſigned for it is, that in the preceding caſe, the crew remained 
aboard to take care of the veſle], whilſt they were endeavouring to reclaim 
her, and theſe charges were occaſioned with the /ole view of preſerving the 
ſhip and cargo for their proprietors; but in this latter caſe, there was no 
room for ſuch a pretence, as the embargoing ſovereign would not have either 
{hip or cargo, but only hinder their departure for ſome political reaſons, 
whereſore it could not be ſaid that the ſhip's company remained on board to 


prevent an entire loſs; the only motives to be offered for an average.— 
—erwer, on Marine Laws. | 


12. Ir ſeems that both reaſon and juſtice require that the expence 
and wages of a ſhip's company, detained in port by a prince's order, 
{hould be brought into a general average; for if, on one fide, the mer- 
chants who have loaded her are conſiderable ſufferers by the delay, in 
the arrival of their goods at the deſtined ports, the owners of the ſhip are not 
leſs ſo, more eſpecially if the crew is large, and the detention long; and thoſe 
who drew up the ordznance of Lewis XIV. very well perceived in part, that 
to oblige the owners of a veſlel ſo detained, to ſupport the whole expence, 
would be a great hardſhip and injuſtice, as the 7th article of the ſaid 
ordinance (under the title of averages) expreſſes; (vide inſra from whence, 
I think it ought to be concluded, that although a {hip freighted by the month 
or voyage is only mentioned in the foregoing, yet when the proprietors of 
a veſlel hire her crew by the month, they have a right to bring the expence 
and wages of their ſailors into an average, for the whole time that the ſhip 
{hall be detained ; though, on the contrary, they cannot juſtly pretend tb 
bring the expence of the mariners into an average, when they are hired 


for the voyage, as the expence only is always the ſame, whether they be 
| 158 hired 
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hired by the month or voyage; and being occaſioned by the will of the 
ſovereign who laid the embargo, I do not ſee that there ought to be any 
diſtinction, unleſs there were ſome goods aboard, which were the cauſe of her 
arreſt; for in this caſe it would be realonable, that the ſaid merchandiſes 


ſhould pay the whole expence.—R:icard's Negoce d Amt. 


13. THE maintenance and pay of ſeamen in a ſhip ſtopped by a ſovereign 
power, ſhall be reputed groſs average, / the ſhip be hired by the month : if 
by the voyage, they ſhall be borne by the ſhip alone, as ſimple average. 
Ordin. of France. 


14. Tux above article (being the 7th of title, avarzes) in the French 
ordinance, ſeems to want explanation: I have already (lect. 12.) given 
Ricard's remark upon it. Mr. Magens oblerves (vol. 2. p. 180.) that if the 
maſter keeps his crew on board, though at free liberty to diſcharge them, for 
the preſervation and better ſecurity of the {hip and cargo, the charge thence 
accruing ſhould certainly be deemed gro/5 average, whether hired by the 
month, or the voyage: both {hip and cargo ſhould bear their ſhare of the 
loſs or detriment cauſed by the detention; but that the ſhip being hired by 
the month, the ſhip's hire during the detention {ſhould ceale, and only the 
hire and maintenance of the crew be made good both by the ſhip and cargo. 
M. Valin, in his commentary on the ſaid art. (vol. 2. p. 168.) ſays, one 
cannot conceive the reaſon of the diverſity of deciſion which it includes: 
if it is juſt that the maintenance and pay of the ſailors, during the time of 
reſtraint, ſhould be ſupported as groſs average, when the ſhip 1s hired by the 
month, why ſhould it t be otherwiſe when ſhe 1s freighted by the voyage? 


15. Tax hire or wages of W {hall not couture to any average, 
except for the ranſom of the ſhip.—Ordin. of France. 


16. In caſe a ſhip is ſtaved in pieces in any country whatever, the ſhip's 
crew are in duty bound to aſſiſt the maſter to the beſt and utmoſt of their 
power, in /aving and preſerving the cargo; and when they have ſo done (but 


not otherwiſe) the maſter ſhall be obliged to pay them on his part their wages 
at that place, and to give them reaſonable /alvage of the goods ſaved, if he 


has money, or if not, to land them on ſhore at the place where the vip did 
OE to.—Ordin. of _ 


17. REMARKS— All marine > laws agree in declaring, that the mariners are 
_ obliged to exert their utmoſt endeavours to ſave as much of the ſhip and 
cargo as they can; and that if they neglect it, or if the ſhip and cargo be 
entirely loſt, they ſhall loſe their wages: but they differ, with reſpect to the 
compen/ation that ought to be made to the ſailors in caſes of wreck, and 
ſalvage by them of part of the cargo, or of the ſhip, or of both :—the 
laws of Wiſbuy ſay, they ought to be paid their wages :—the ordin. of 
ed of Phil. 2, ſays, they ſhall be paid their wages at that place, and 


_ a reaſonable 
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a reaſonable ſalvage given them: the laws of Oleron ſay, the maſter ſhall 
allow them a reaſonable conſideration to carry them home :—and that not- 
withſtanding any promiſes made to them by the maſter in time of diſtreſs, it 
ſhall be conſidered the pains and trouble they were at, and the reward be 
accordingly :—and the laws of the Han/e-Towns ſay, they ſhall have ſome 
recompenle for the ſaving :—by the ordin. of France, if ſome part of the veſſel 
be ſaved, the ſeamen hired either for the voyage or by the month, ſhall be paid 
their hire out of what may have been ſaved of the wreck; and if there be only 
ſome of the goods ſaved, the ſeamen, even thoſe who were to ſhare in the 
freight, ſhall be paid in proportion by the maſter out of what he may receive; 
and in what manner ſoever they may have been hired, they ſhall be paid the 
daily hire for the time they were employed in ſaving the wreck and goods: 
—by the ſame ordinance the ſhip and the freight are particularly bound for 
the hire of the ſeamen :—and, according to the Con/ul. del mare, c. 195, and 
Cleirac, juris. de la marine, art. 18, p. 419, the ſeamen retain the ſame 
privilege over the wreck of the ſhip, and the merchandiſes ſaved, even to the 
laſt nail of the ſhip, after the charges of ſalvage, &c. have been ſatisfied. 
It is alſo ſh] frequently practiſed in England, to allow the wages of the 
maſter and ſailors to be paid, to the time of their diſcharge, out of the 
produce of the wreck of the ſhip and goods ſaved; and if the ſalved materials 
(after deducting the general charges of ſalvage) are inſufficient for that 
purpoſe, the ſeamen to be ſatisfied therewith; unleſs the freight is inſured 
and recovered, and in that caſe, the ſeamen (freight being the mother of 
wages) to recover the whole of their wages from the maſter or owners. 
This was the uſage before the ſtat. 12 Ann. ft. 2. c. 18 (made perpetual by 
Nat. 4. Geo. 1. c. 12.; and 26 Geo. 2.) for the regulation of all matters 
concerning wreck and ſalvage : but, by the 2d ſect. of that act, © the maſter, 
or other officer of the ſhip, and all others, who ſhall act in the preſerving any ſhip 
or cargo in diſtreſs, ſhall be reaſonably gratified ; and in caſe of diſagreement 
amongſt any of the parties (including the maſter, mariners, owners, merchants, 
&e.) thereupon, the quantum of the reward ſhall be determined by three of the 
neighbouring juſtices of peace, and ſuch adjuſtments {hall be binding to ald 
parties.”-——lt ſhould ſeem therefore that, as there is no mention of wages in 
either of thoſe acts, the reaſonable compenſation to all perſons to be finally 
adjuſted as there preſcribed, and © the ue of the monies, after all charges 
dedutted, to be paid to the owners or proprietors,” excludes the maſter and 
mariners from any other claim (formerly cuſtomary) as for wages :—never- 
 theleſs, it is very common, in accounts of ſalvages exhibited to inſurers, to 
| ſee the whole net produce of the materials of the ſhip or goods ſaved, to the 
amount of 5ool. or more, totally ſwallowed up by wages; even when a very . 
ſmall part only of the voyage has been performed, before the misfortune : nay, 
I have ſeen inſtances where, although the greater part of a cargo, and part 
of the freight, have been ſaved, the underwriters on the ſhip, which has been 
wrecked, have ſuffered the value of the materials which have been ſaved 
to a conſiderable amount, to be entirely abſorbed by the payment of wages: 
—impoſitions theſe, which undoubtedly merit attention. 


18. Sex 


W R 593 


11. SEE Admiralty and Admiralty-Court, Average, Bottommy, Contribution, 
Detention, Freight, General- Average, Newſoundland, Outfit, Ranſom, Reclaim, 
Reparr, Reſtraint, Running-Foul, Salvage, Scamen, Shipwreck, Wager, 
Wreck, 
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os © ma wars with foreign countries have been either ſpecial or general : 
—/þectal, uſually called marque or repri/al : and theſe either 

1. particular, 1. e. granted to ſome particular perſons on particular occaſions to 
right themlelves (vide ſtat. 2 II. 5, 7.) or 2. general marque or repriſal, 
which though it has the ellect of a war, yet differs in theſe two inſtances ; 
1. regularly no perſon may by aggreſſion take the ſhip or goods of the adverſe 
party, without a commiſſion; 2. the two nations are not therefore in a perfect 
ſtate of hoſtility, though they mutually take from each other as enemies; 
and many times theſe general repriſals grow into a formed war: ſuch was 
the Dutch war, 1664 :—a general war is either ſolemnly denounced, or not 
lolemnly denounced: the former, when war is ſolemnly declared or pro- 
claimed by our king againſt another ſtate: ſuch was the Dutch war, 1671, 
and the late war with Spain: an unſolemn war is when two nations {hp into 
a war without any ſolemnity; and ordinarily happeneth among us. Again, 
if a foreign prince invades our coaſts, or ſets upon the king's navy at lea, 
hereupon a-real, though not a folemn war may, and hath formerly - ariſen : 
ſuch was the Spaniſh invaſion in 1588: ſo that a ſtate of war may be between 
two kingdoms without any proclamation or indication thereof, or other 


matter of record to prove it.—Zale's Hiſt. Pt. Cr. 163, 164. 


» Howe v ea the beſt civilians lay it down as an eſtabliſhed principle, 
that a ſolemn declaration of war is a neceſſary and ellential notice, to all 
nations who are not concerned in the.war, and are friends to one or both the 
contending parties, that they may obſerve thoſe laws and cuſtoms which all 
neutral nations are obliged to obſerve, | 


3. Tux gd. art. of the Ordin. of France, tit. aſſurance, preſcribes that 
* the name and place of abode of the aſſured, the &fects whereon the inſurance 
{hall be made, the name of the ſhip and maſter, and of the place where the 
goods are or ſhall be loaded and diſcharged, ſhall be exprefed in the policy; 
—in order to know, in time of war, if, notwithſtanding the prohibition of 
commerce, which a declaration of war always imports, the king's ſubjects 
carry on any trade with the enemies of the ſtate, or with friends or allies, by 
whoſe interpoſition ammunition and proviſions, or other proſubiled goods 
might be ſent to the enemy; all which would be ſubject to confiſcation, and 
to be declared good prize, whether they were found on board French ſhips, 
or thoſe of friends and allies.—This interdiction of commerce with enemzes, 
comprehends alſo, de plein droit, the prohibition of furing the eflects which 
being to them ; whether they be loaded on board their own vellels, or "oY 
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of friends, allies, or neutral ſubjects: for to inſure the property of enemies, 
or to trade with them, directly or indirectly, is, in effect, the ſame thing. — 
The conduct, however, which the Engliſh held with us in the laſt war (of 
1750) ſhews, that 7hey do not conſider the prohibition of in/urance as neceſ- 
ſarily included in that of commerce, ſince they conſtantly inſured our ſhips 
and their cargoes, as in time of peace ; whether they were deſtined for our 
colonics, for any other ports of France, or for thoſe of friends or neutral 
nations: this did not indeed prevent the captured ſhips from being declared 
good prize; but the reſult of it was, that one part of the nation reſtored to 
us by the eflett of inſurance, what the other took from us by the right of war. 
—2 Valin's Comm. 31. ; 


4. Win reſpect to an inſurance on a ſhip in time of war, from London to 
Oltend, Rotterdam, and the Canaries, warranted an Oſtend ſhip, and ſhe was 
not ſo ; it was objected (amongſt other things) that it was an uegal trade; 
and therefore the plaintiff, party to an illicit contract, is not entitled to 
recover: and it was anſwered, that argument cannot lie in the mouth of the 
defendant, who knew it, and ought to pay the loſs; and that though the law 
prohibits the importation of enemy's goods, it prohibits not the carrying the 
growth of this country, unleſs proviſions, to enemies, Lord Chancellor 
ſaid; if the contract relates to an illicit ſubject, the court will not ſo encourage 
the action as to give a remedy : nor is it any anſwer, that the defendant knew 
of the illegality; for that anſwer would ſerve in all theſe caſes, and therefore 
the court will ſtand indifferent: - no determination has been, that the inſurance 
on enemies {hips during the war is unlawful : it might be going too far to 
ſay, all trading with enemies is unlawful ; for that general doctrine would go 
a great way; even where only Engliſh goods are exported, and none of the 
enemy's imported, which may be very beneficial :—there have been ſeveral 
inſurances of this ſort during the war, which a determination on that point 


might hurt.—1 Ve/ey's Cafes, 371.—Nov. 14. 1749.-—Henkle v. R. E. Af. Co. 


5. Ir was thought to be ſomewhat extraordinary that, after the war of 
1747, a cargo of brandy and ſalt, laden on a Danzſſi ſhip, bound from Nantz 
to Dunkirk, for account of the owner of the ſhip, having been condemned 
in the commons, the lords of appeal ſhould confirm brandy and ſalt bound to 
- Dunkirk, which was not a beſieged place, to be contraband, for this reaſon 
only, becauſe they were of ſervice to the French army, which lay encamped 
at no great diſtance from 1t.—2 Mag. 638. 


6. Tux notion of contraband goods is of ſome latitude, ſo that it is not 
caly preciſely to determine what are, and what are not, of this fort: all 
warlite flores are undoubtedly contraband : but {till the queftion returns, what 
are to be reckoned warlike ſtores ?—Grotius has removed ſome of the 
uncertainty in this queſtion, by dividing goods into three forts: ſome goods 
have no uſe, except in war, ſuch as arms and ammunition: ſome are of no 


uſe at all in war, and ſerve merely for pleaſure: and ſome are of uſe either 
BY | | for 
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for the purpoſes of war, or for other purpoſes; ſuch as money, proviGorks, 
ſhips, and the materials for the building, fitting out, or repairing of ſhips :— 
the firſt fort is plainly contraband ; and the ſecond ſort is plainly not fo : 
in the third ſort, in order to determine whether they are contraband or not, 
we mult conſider the condition and circumſtances of the bar: hen a war is 
carried on by ſea as well as land, not only ſhips of war, which are already 
built, but the materzals for building or repairing of ſhips, will come under the 
notion of warlike ſtores : it may be ſaid indeed that {imber or cordage may be 
uſed for other purpoſes, beſides the building or fitting out of ſhips, or that it 
may be uſed for the building and fitting out of other ſhips, which are not 
ſhips of war ; but this will be of no great weight; for the ſame might be 
ſaid of horſes or ſaddles, or many other things, which are commonly reckoned 
amongſt warlike ſtores; the uſes of them are not neceſſarily confined to 
purpoles of war:—ſo timber and cordage may in all reaſon be reckoned 
warlike ſtores, when from comparing ſorts and quantities of them with the 
condition and circumſtances of the war, it appears, if not to be impoſſible, 


yet at leaſt to be in the higheſt degree unlikely, that they ſhould be deſigned 


for any other purpoſes beſides the purpoſes of war: even common proviſions 


for the ſupport of life will come under the notion of warlike ſtores, when 
they are going to a place which is H, d or blockaded : they are not indeed 


ſuch weapons as will annoy an enemy in war; but they are ſuch flores as will 


help the nation, to which they are carried, to make it's defence in war more 
effectually than it could have been done. without them, when one of it's 
towns is beſieged and blockaded.—2 Rutherforth's Inſt. Nat. Law, 582.—— 
It may not be improper to ſubjoin here, that by an additional inſtruction 
given by our court to all ſhips of war and privateers, of the 15th of September 
1780, it is declared that, in conformity to an explanatory article of the treaty 
between England and Denmark of the 11th of July 1670, lately agreed on 
between the ſaid two courts (beſides the implements of war uſually enume- 


rated) ſhip timber, pitch, tar, roſin, copper in ſheets, ſail-cloth, hemp, cordage, 


and generally every thing that is uſed in the equipment of ſhips (except 


unwrought iron and fir planks) laden in Daniſh ſhips, and bound to the 


enemy's country, are accounted contraband goods. 


7, DuRiNG the war in 1747, the following caſe was flated by the 
commiſſioners of the cuſtoms ; 2. — Whether the officers of the cuſtoms will 
be juſtified by the proclamations, in refuſing to permit any entry to be made 


of goods of France, or of any other growth or manufaftory which are 


imported from France, or any other the dominions of the French king ? or 
will they be thereby juſtified in refuſing to permit an entry to be made of 
goods, the growth or manufactory of France, imported from any country not 
under the dominion of the French king ?*——0#:n:o0n of his majeity's attorney 
and /olicitor general.— There being no act of parliament to prohibit the 
importation of French commodities, and the atts that charge them with duties 
being ſtill ſubſiſting, and thoſe duties being now due immediately on 1mpor- 
tation; we ale of opinion the commiſſioners are not warranted in denying 

them 


— 


them an entry (which is the proper method of charging them with the duty) 
whether they are imported from the French dominions, or any other country: 
though ſuch importation, if by the means of a correſpondence between any 
of his majeſty's /ubjecls and his enemies, is a medemeanout in ſuch ſubjetts, 
and may be puniſhed as ſuch.—In this opinion, we take it for granted that 
there is no other objection to the entry than what has been ſtated March 
the 12th, 1747.—D. Ryder. —W. Murray.” 


8. A. a neutral ſubject, reſiding at Malaga (but acting only as agent for 
B. a Briuſh ſubject, in London) after the commencement of hoſtilities 
between Great-Britain and Spain, and after the time united for Britiſh 
ellects to be ſent from Spain, did, in March and April 1780, ſhip in a Dutch 
hip, then at Malaga, a conſiderable quantity of goods the property of the 
ſaid B.: lor the greater caution the ſaid {ſhip cleared out for Offend, and 
the bills of lading expreſſed the ſaid goods (which were the whole of her 
cargo) to be for neutral account and riſque, to be delivered at Oſtend; for 
which port ſhe actually ſet ſail on the 16th of April; but being obliged by 
contrary winds to put back again on the 18th, ſhe waited at Malaga, till the 21ſt 
of the ſame month, when ſhe ſet ſail again from thence, but then deſigned for 
London or Guernſey, though oſtenſibly for Oſtend; for B. having (in 
conſequence of the bringing in the late Levant trade bill, permitting the 
importation of goods in neutral ſhips from the Mediterranean, which it 
was imagined would pals previous to the arrival of the ſaid {hip in London) 


written to A. to ſend the {hip (if not already failed) to London, and not to 


Oſtend; and A. having received the ſaid letter between the time of the ſhip's 
firſt ſailing as aforeſaid, and her ſetting tail again on the 21ſt of April, 
directed the captain to proceed to the port of London, and not to Oftend. 
On the 16th of May, the ſaid {hip being then on her paſſage to London, and 
having entered the Channel, met with a Britiſh privateer, the captain whereof 
alked the ſaid Dutch maſter, where he was bound to? to which he anſwered, to 
London: whereupon the captain of the privateer put a man on board to 
accompany him to London; and proceeded againlt 1 the ſame in the admiralty- 
court, as good and lawful rige to the ſaid privateer:—on the 23d of june, the 
judge of the ſaid court reſtored the ſhip, as a Dutch ſhip, to the maſter and 
claimant thereof, with his freight and expences to be a charge on the cargo, 
and reſerved the adjudication of the ſaid cargo :—and on the 8th of July, the 
judge rejected the claim of the propnetors of the cargo, and condemned the 
whole thereof as good and Jawful prize to the captor.—The claimants alleged 
ane ſince the commencement of hoſtilities with San, there had been paſſed 
an act of parliament to permzt goods, the produtt or manufacture of certain 
places within the Levant or Mediterraneam ſeas, to be imported into Great- 
Britain or Ireland, in Britiſh or ſoreign vellels, from any place whatever, Sc. :* 
that the cargo in queſtion is of the growth or product of ſuch places; and . 
ſince the paſſing the ſaid act, ſeveral ſhips have arrived in the port of London 
with goods from that part of Spain which lies within the Straights of Gibraltar, 


and have been entered at the cuſtom-houle, merely under the liberty given, 


as 


a — — 
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as conceived, by the ſaid Levant trade bill, without any ſeizure or moleſta- 
tion; and at the ſame time, the goods ſo brought from Hain have been 
well known and acknowledged as the Property of Britrfh ſubjects, and the 
ſame is conceived as legal, and that it was the intent of the legiſlature in 
paſling that bill that not only neutral, but Britzfh property might be ſo imported. 

Query, Whether there is not a proſpect of obtaining, upon an appeal, a 
ſentence reverſing the decree of the judge of the court of admiralty ? 
Opinion of Dr. William Wynne, the king's advocate. —“ I take ii to be clear, 
that all commerce, between the inhabitants of Great-Britain and thoſe of any 
country with which Great-Britain is at war, is z/legal; and that ſuch 
interruption of commerce between the two countries is eſſential to, and a 
neceſſary conſequence of, an actual ſtate of war, whether there has been any 
exprels prohibition of commerce publiſhed or not: and I do not think that 
this univerſal and eſtabliſhed principle of the law of nations, is in any manner 
altered by the Levant trade bill lately paſſed ; which makes no mention of a 
direct intercourſe between Great-Britain and Spain; and the intent of which 
may be in a great meaſure anſwered by the importation of goods, from Spain 
into Great-Britain, by neutrals upon their own account; which could not have 
been done, without relaxing the reſtrictions of the act of navigation: for theſe 
reaſons I cannot think that B. will have any good proſpett of obtaining a reverſal 
of the ſentence of the court of admiralty upon an appeal; though it may be very 
proper and neceſſary to proſecute one, for the ſatisfaction as well as ſecurity of 
the many perſons who mult be intereſted in the queſtion. —With reſpect to the 
opinion or conduct of the commiſſioners of the cuſtoms, it will not, I think, 
have much weight in the caſe, as they have no juriſdiction to decide or examine 
it, and muſt give credit to the ſentence of the court of admiralty, if it is not 
reverſed by the lords commiſſioners upon an appeal to them. — Doctors 
Commons, 25th of July 1780.'——The ſaid cargo having been inſured in 
London, and the underwriters being made acquainted with the capture, they, 
on the application of the aſſured, ſigned the following agreement, on the 
policy, viz.—* Whereas the ſhip from Malaga to Oſtend and London, 
with liberty to touch at Guernſey, has been taken by the privateer, 
and not permitted to proceed to Guernley ; we, the underwriters on the cargo 
of the ſaid ſhip, do authoriſe and empower the aſſured to fue for the releaſe- 
ment of the ſaid ſhip, and do bind ourſelves to pay all expences in recovering 
the cargo, according to our reſpective ſubſcriptions, over and above a total 
loſs, ſhould it ſo happen, and to continue our riſques until her arrival at 
Guernſey.” The aſſured then ſtated the whole of their caſe (of which the 
foregoing are all the material circumſtances) upon which they received the 
following opinion of counſel. Mr. Dunning's opinion.—“ I cannot diſcover 
on the face of the ſentence the grounds on which the judge of the admiralty- 
court thought fit to condemn this cargo; and I incline to think that it will 
on an appeal be reverſed: but ſuppoſing it to be on the idea that it was to 
be conſidered as Spaniſh property, the policy containing no warranty of it's 
being otherwiſe, the voyage intended being ſufficiently deſcribed, and the 
truth of the caſe diſcloſed to the underwriters, I think they are anſwerable 
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them an entry (which is the proper method of charging them with the duty) 
whether they are imported from the French dominions, or any other country: 
though ſuch importation, if by the means of a correſpondence between any 


of his majeſty's /ubjecls and his enemies, is a iſdemeanou in ſuch ſubjetts, - 
and may be puniſhed as ſuch.—In this opinion, we take it for granted that 


there is no other objection to the entry than what has been ſtated March 
the 12th, 1747.— D. Ryder. —W. Murray.” 


8. A. a neutral ſubje&, reſiding at Malaga (but acting only as agent for 
B. a Britſh ſubject, in London) aſter the commencement of hoſtilities 
between Great-Britain and Spain, and after the time limited for Britiſh 
efle&s to be ſent from Spain, did, in March and April 1780, ſhip in a Dutch 
ſhip, then at Malaga, a conſiderable quantity of goods the property of the 


ſaid B. :—ſor the greater caution the ſaid ſhip cleared out for Oftend, and 


the bills of lading expreſſed the ſaid goods (which were the whole of her 
cargo) to be for neutral account and riſque, to be delivered at Oſtend; for 
which port ſhe actually ſet ſail on the 16th of April; but being obliged by 
contrary winds to put back again on the 18th, ſhe waited at Malaga, till the 2 iſt 
of the ſame month, when ſhe ſet ſail again from thence, but then deſigned for 
London or Guernſey, though oſtenſibly for Oſtend; for B. having (in 
conſequence of the bringing in the late Levant trade bill, permitting the 
importation of goods in neutral ſhips from the Mediterranean, which it 
was imagined would paſs previous to the arrival of the ſaid {hip in London) 
written to A. to ſend the {hip (if not already ſailed) to London, and not to 
Oſtend; and A. having received the ſaid letter between the time of the ſhip's 
firſt ſailing as aforeſaid, and her ſetting ſail again on the 21ſt of April, 
directed the captain to proceed to the port of London, and not to Oftend. 
On the 16th of May, the ſaid {hip being then on her paſſage to London, and 
having entered the Channel, met with a Britiſh privateer, the captain whereof 
aiked the ſaid Dutch maſter, where he was bound to? to which he anſwered, to 
London: whereupon the captain of the privateer put a man on board to 

company him to London; and proceeded againſt the ſame in the admiralty- 
court, as good and lawful rige to the ſaid privateer:—on the 23d of June, the 
Judge of the ſaid court reſtored the ſhip, as a Dutch ſlip, to the maſter and 
claimant thereof, with his freight and expences to be a charge on the cargo, 
and reſerved the adjudication of the ſaid cargo :—and on the 8th of July, the 


judge rejected the claim of the proprietors of the cargo, and condemned the 


whole thereof as good and Jawful prize to the captor.— The claimants alleged 
that, ſince the commencement of hoſtilities with Sþazn, there had been paſſed 
an act of parliament to permzt goods, the product or manufacture of certain 
places within the Levant or Mediterranean ſeas, to be imported into Great- 


Britain or Ireland, in Britiſh or {oreign veſſels, from any place whatcver, Sci 


that the cargo in queſtion is of the growth or product of ſuch places; and that, 
fince the paſſing the ſaid act, ſeveral ſhips have arrived in the port of London 
with goods from that part of Spain which lies within the Straights of Gibraltar, 


and have been entered at the cuſtom-houſe, merely under the liberty given, 


as 


W A R. 597 


as conceived, by the ſaid Levant trade bill, without any ſcizure or moleſta- 
tion; and at the ſame time, the goods ſo brought from ain have been 
well known and acknowledged as the property of Britiſſi ſubjects, and the 
ſame is conceived as legal, and that it was the intent of the legiſlature in 
paſling that bill that not only neutral, but Britiſ property might be ſo imported. 
Query, Whether there is not a proſpect of obtaining, upon an appeal, a 
ſentence reverſing the decree of the judge of the court of admiralty ? 
Opinion of Dr. William Wynne, the king's advocate.—*T take it to be clear, 
that all commerce, between the inhabitants of Great-Britain and thoſe of any 
country with which Great-Britain is at war, is z/legal; and that ſuch 
interruption of commerce between the two countries is eſſential to, and a 
neceſſary conſequence of, an actual ſtate of war, whether there has been any 
expreſs prohibition of commerce publiſhed or not: and I do not think that 
this univerſal and eſtabliſhed principle of the law of nations, is in any manner 
altered by the Levant trade bill lately paſſed ; which makes no mention of a 
direct intercourſe between Great-Britain and Spain; and the intent of which 
may be in a great meaſure anſwered by the importation of goods, from Spain 
into Great-Britain, by neutrals upon their own account ; which could not have 
been done, without relaxing the reſtrictions of the act of navigation: for theſe 
reaſons I cannot think that B. will have any good proſpett of obtaining a reverſal 
of the ſentence of the court of admiralty upon an appeal; though it may be very 
proper and neceſſary to proſecute one, for the ſatisfaction as well as ſecurity of 
the many perſons who muſt be intereſted in the queſtion. —With reſpect to the 
opinion or conduct of the commiſſioners of the cuſtoms, it will not, I think, 
have much weight in the caſe, as they have no juriſdiction to decide or examine 
it, and muſt give credit to the ſentence of the court of admiralty, if it is not 
reverſed by the lords commiſſioners. upon an appeal to them. — Doctors 
Commons, 25th of July 1780.“ The ſaid cargo having been inſured in 
London, and the underwriters being made acquainted with the capture, they, 
on the application of the aſſured, ſigned the following agreement, on the 
policy, viz.—“ Whereas the ſhip _ from Malaga to Oſtend and London, 
with liberty to touch at Guernley, has been taken by the privateer, 
and not permitted to proceed to Guernley ; we, the underwriters on the cargo 
of the ſaid ſhip, do authoriſe and empower the aſlured to fue for the releaſe- 
ment of the ſaid ſhip, and do bind ourſelves to pay all expences in recovering 
the cargo, according to our reſpective ſubſcriptions, over and above a total 
loſs, ſhould it ſo happen, and to continue our riſques until her arrival at 
Guernſey.” The aſſured then ſtated the whole of their caſe (of which the 
foregoing are all the material circumſtances) upon which they received the 
following opinion of counſel. Mr. Dunning's opinion.—“ I cannot diſcover 
on the face of the ſentence the grounds on which the judge of the admiralty- 
court thought fit to condemn this cargo; and I incline to think that it will 
on an appeal be reverſed: but ſuppoſing it to be on the idea that it was to 
be conſidered as Spaniſh property, the policy containing no warranty of it's 
being otherwiſe, the voyage intended being ſufficiently deſcribed, and the 
_ of the caſe diſcloſed to the underwriters, I think they are anſwerable 
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lor their reſpective ſubſcriptions, and the coſts of the ſuit in the admiralty : 
as I ſee nothing illicit in the conveyance of Britiſi property from Spain in a 
neutral bottom, all objection from the navigation act being, as I conceive, 
removed by the late act, allowing the importation of goods, uſually imported 
from the Mediterranean, in foreign veſſels belonging to any country in amity 
with this.— 7. Dunning, iſt of September 1780.“ The underwriters alſo 
ſtated their caſe, in which they alleged that they were unacquainted that the 
cargo was Britiſh property, or that the bringing it home was illicit; and that 
under ſuch ideas they were induced to fign the aforementioned ſubſequent 
agreement, which they ſaid was void, if the original inſurance was ſo. 
M r. Attorney General's Opinton.—* The trade between Spain and Great-Britain 
being illicit, all inſurances made to protect the ſame, or indemnify thoſe 
concerned therein, are, as I conceive, void in law; and that in the preſent 
caſe the underwriters cannot, in my opinion, be compelled to pay their 
ſubſcriptions, though both parties ſeem to have been ignorant of the law: 
but the coſts of litigation ſeem to me to differ materially from the original 
ſubſcription, as they may be looked upon as expences incurred at the expreſs 
inſtance of the inſurers; and it does not appear that the aſſured would have 
engaged in the litigation without the poſitive undertaking of the underwriters. 
I therefore incline to think the underwriters ought to contribute according to 
their ſubſcriptions to the expences of litigation in the court of admiralty.— 
Fames Wallace, the 29th of September 1780.” How the parties will govern 
themſelves in conſequence of theſe contrary opinions of counſel, either with 
reſpect to an appeal, the inſurance, or the charges, is at preſent uncertain. 


9. REMARKS.,—In a time of hoſtilities, and eſpecially during an open 
war, the various and perpetually increaſing circumſtances of r4/que of every 
ſort, are ſo impoſſible to be foreſeen, and often ſo contrary to all conjecture 
that can be formed, even by the moſt penetrating comprehenſion, that it 
behoves an underwriter to be inceſſantly attentive, and beating about for the 
molt particular informations and intelligence, both public and private, that he 
is able to obtain, in order to the exerciſe of an inſtantaneous judgment and 
decifion upon each policy that may» be preſented to him; not only with 
regard to the probable degree of riſque compared with the premium, in 
contemplation of the common events of war; even in caſes where the 
fairneſs of them may be unqueſtionable ; but alſo (and which perhaps will 
require a {lull keener eye) to guard againſt the numerous deceptions, impo- 
ſitions, and /rauds, to which the moſt watchful will nevertheleſs be very 
frequently expoſed : nor is it practicable to point out the many deluſive 
methods invented and put in practice, in times of war, by ſcheming and 
unprincipled adventurers, to enrich themſelves at the expence of underwriters : 
for, although ſome of them become ſufficiemly apparent in the event, yet 
fewer are capable of full or legal detection. The many illicit contrivances, 
undiſcovered deviations, and traverſing about with intent to make other ports, 
or meet other ſhips for contraband trade, and other purpoſes than are 
mentioned in the policies; the deſignedly and unneceſſarily ſteering a-courſe, 

or 
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or lying to, in latitudes where there is the greateſt probability of being 
made capture of; the great over-valuatuions of ſhips and goods with theſe 
views the intereſt of the maſter, and ſupercargo, or paſlengers, in the ſhip 
or cargo, or both, having allo the direction of the voyage :—and the maſters 
inſuring a ſum beſides, on his wages, books, inſtruments, &c. to be paid in 
caſe of lols, 4 to 10 times their value, without any proof of intere to be 
required the mere nominal but really defective force of the ſhip in guns 
and men, and the want of intention in the owners, or inclination in the 
maſter, to defend her, in caſe of attack; tlie various methods, ſeldom 
effectual if moleſted, of ma/quing the property, to obtain inſurance at a 
ſmaller premium, and other irregularities and defects in the papers and 
documents on board, ſubjecting the ſhip to vexatious /eizure, detention, and 
great charge ;—robberies or captures by prratical or pretended privateers, 
belonging to ſubjetts of neutral ſtates, having forged or illegal comm. 
captures of neutral ſhips, even with neutral goods, having bills of lading, &c. 
from the ſubjects of one of the belligerent ſtates indirect and clandeſtine 
correſpondence, intelligence, and connivance with the enemy, for the purpoſe 
of capture, &c.;—concealments of true, and repreſentations of falſe facts, 
dates, and other intelligence, at the time of making inſurance, in order to 
get it effected ;—the additional dangers (though inſured at ſmall premiums) 


to which merchant ſhips having letters Marque, are often expoſed, by 


cruzing or chaſing out of their courle to make prizes ;—vellels leaving their 
convoys, with which they have been warranted to depart ;—or, if there has 
been no ſuch warranty, yet, having departed with convoy, and happened 


to arrive, returns of premium demanded, although the veſſels have wilfully 


left their convoy, undiſcovered by the underwriters ;—alterations, or additions, 
foiſted into policies after ſubſcribed, without the knowledge or conſent of 
the inſurers : theſe, and an infinity of other riſques (particularly during 
our very complicated conteſts with France, Spain, and our North American 
Colonies, which have been attended with various uncommon circumſtances) 
beſides thoſe which are naturally incident to a ſtate of war, can no otherwiſe 
be avoided by underwriters, than by a conſtant attention to acquire every 
circumſtance of information ; and eſpecially as to the character, principles, 
and uſual tranſactions of the perſons concerned in, or connected with, the 
voyages and intereſts inſured ; and in caſes of damage or lols, habitually 
and uniformly to require authentic proofs of facts, dates, papers, advices, 
whether written or verbal, and all ſuch other matters as may tend to aſcertain 
the fairneſs, or detect the fallacy of the demands. With reſpe& to inſu- 
rances made previous to the commencement of a war, or hoſtilities, which 
are commonly foreſeen or ſuſpected ſome time before they happen; it is 
uſual on ſuch occaſions, to ſtipulate in the policy a large premium accordingly, 
with a condition to return a certain part of it, in caſe the war ſhould not 
- be declared, or hoſtilities or repriſals commence, before the termination of 
the voyage or riſque Under title, Enemy, the reader will find amply 
diſcuſſed, the intereſting queſtion, © Whether it be right, advantageous, or 
even legal, to infure the property of enemies, in time of war?“ 


10. SEE 
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10. SEE Prelim. Diſc. 64. Alteration of Policy Voyage or Riſque, Average, 
Barratry, Bottomry, Capture, Claim, Commiſſion of Marque, Concealment, 
Condemnation, Conſiſcation, Contraband, Convoy, Date, Detention, Enemy, 
Event, France, Fraud, Freedom of Navigation, Hoſtility, Illegality, Law of 
Nations, Letter of Marque, Maſqued Ship or Property, Maſter, Name, Neu- 
tral Ship or Property, Paſſport, Pirate, Prize, Prohibited Goods, Property, 
Ranſom, Recapture, Reclaim, Repriſal, Reſtraint, Riſque, Salvage, Sea, 
Serzure, Ships of War, Treaty, Valuaiton. 
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i HE inſured ſhould be cautious of inſerting an expreſs warranty in the 

policy, with reſpett to the time of the ſhip's departure, the departing 
with convoy, the property of the ſhip or goods, the number of her guns or men, 
and ſundry other circumſtances, eſpecially with regard to ſhips homeward 
bound; becauſe from the natural uncertainty of things, there may be ſome- 
times conſiderable danger of the inſurance being vacated, by the warranty not 
being /tri&/y fulfilled : ſo that, when the aſſured is not abſolutely certain that 
it will be ſo, the ſafeſt way is, to give what 1s commonly called the long 
premium, to include all riſques, with the condition of receiving a return of a 
part of it, in caſe the {hip ſhould arrive under ſuch or ſuch a circumſtance.— 
On the other hand, it is allo frequently neceſſary for the inſurer to be cautious 
of underwriting a policy upon a verbal aſſurance only of any particular 
circumſtance, or fatt, which may determine his judgment, and induce him to 
take upon him the riſque ; for, in the buſineſs of infurance, concealments and 
miſrepreſentations are become ſo very common, and paſs with fo much 
impunity, that if the aſſured or broker declines, when required, to warrant 
in the policy the particular material circumſtance, which he verbally aſſerts to 
be true, there is reaſon to think that he means to deceive.——A verbal 
warranty ought, in reaſon and juſtice, to be as binding as a wretten one 
inſerted in the policy; but it is always difficult to prove the former, whilſt the 
latter proves itſelf. 2 


2. Cask. Ihe ſhip Charming Peggy was inſured, in 1739, from North- 
Carolina to London, with a warranty againſt captures and ſeizures :—and in 
an action, the loſs was laid to be by finking at fea:—all the evidence given 
was, that ſhe ſailed out of port on her intended voyage, and has never fince 
been heard of: and ſeveral witneſſes proved, that in ſuch a caſe the preſumption - 
is, that ſhe foundered at ſea, all other ſorts of loſſes being generally heard of. 
—The underwriters inſiſted, that as captures and ſeizures were excepted, it 
lay upon the aſſured to prove the loſs in the particular manner declared on: 
—but the chief juſtice ſaid, it would be unreaſonable to expect certain 
evidence of ſuch a loſs, as where every body on board is preſumed to be 
drowned ;. and all that can be required is the beſt proof the nature of the 
caſe admits of, which the plaintiff has given: he therefore left it to the jury, 

ho 
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who found the loſs according to the plaintiff's declaration,—Stran. 1199, 
17 Geo. 2.—Green v. Brown. | 


Cask. On the 8th of December 1777, a policy was underwritten by 
the defendant, on goods, in a French ſhip, Le Compte de Trebon, Capt. N. 
Serville Trenchant, “at and from Martinico to Havre de Grace, with liberty 
to touch at Guadaloupe; warranted to ſail after the 12th of January, and on 
or before the 1ſt of Augult 1778 :"—the inſurance was made by the plaintiff 
on the account of Jacques Horteloupe and Louis Delamare of Havre de 
Grace, owners of the {hip and cargo; at which time it was not known 
whether {ſhe would load at Martinico or Guadaloupe, they having goods to 
come from both places; the policy was therefore intended to tover the riſque 
from both, or either of them: the {hip having finiſhed her outward voyage 
at Martinico, /azled from thence on the 6th of November 1777, for Guadaloupe; 
where ſhe took in her whole loading, without returning to Martinico, which 
the captain intended to do, had he not got a complete cargo at Guadaloupe : 


from whence ſhe failed on the 26th of June 1778, was taken on the gd of 


September by the Revenge, a Guernſey privateer, Capt. Drew, carried in 
there the 12th of September, and afterwards condemned. The plaintiff 
demanded payment of the loſs from the underwriters ; which being refuſed, 
he brought actions againſt them for the recovery thereof: the objections of 
the defendant were, that according to the words of the policy the voyage 
was to commence from Martinico, and not from Guadaloupe : and that the 


warranty of the time of failing was not complied with; the ſhip having ſailed 
from Martinico before the 12th of January 1778, v:z. on the 6th of November 


1777. Verdict for the defendant. —At Guildhall, before Mr. Juſtice 
Buller, Eaſt. 1779.—Vezziun v. Grant. 


4. SEE Prelim. Diſc. 29. Alteration of Policy Voyage or Riſque, Clauſe, | 


Commencement of Voyage or Riſque, Concealment, Convoy, Date, Deceit, 
Departure, Evidence, Loſs, Miſrepręſentation, Miſtake, Neutral Ship or 
Property, Policy, Return, Seaſon, Sea-worthy, Voyage, War, Written Clauſe. 


— AMANCT GL 


IT Average, Leakage, Periſhable-Commodittes, Salt, Sugar, Wear & Tear. 


W E A R A N D TN A N 


1. WY NSURERS are not liable to make good any loſs, diminution, or 

waſte, which may happen through the inſufficiency, the natural decay, 
the. periſhable quality, the ordinary uſe of the thing inſured, or the uſual 
wear and tear inthe common courſe of a voyage. There are, nevertheleſs, 
7 H | continual 
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continual impoſitions upon inſurers in theſe reſpects; and maſters of ſhips 
generally take good care to exaggerate, in their proteſts, every little 
accident, or trifling ſea they ſhip, and the leaſt blowing weather, in order 
to include in the demands of average, under the denomination of 
reparr of damages, what in reality was the effect of mere 1n/ufficrency or of 
neceſſary wear and tear. For which reaſon, the rigging or tackle of ſhips 
are, by ſome laws, prohibited from being comprehended in the inſurance of 
{hips, as being ſubject to be worn out; —as alſo their proviſions, or 
ammunition, becauſe of their conſtant conſumption. 


2, Ir aſettled doctrine, that all appurtenances belonging to a ſhip ought 
to be made of the beſt materials, and ſtrong enough to hold good, and reſiſt 
any force of ſtorms, which will often be met with in the common courie of a 
voyage.—Were inſurers obliged to pay for every cable and rope that breaks, 
and for every Vi that ſplits, or blows to pieces, there would be no other way 
of inſuring upon is but free of all particular average. Neverthelels, 
the inſurers are hable for whatever loſs or damage may accrue to a {hip, by 
the maſter's extraordinary endeavours ſor her preſervation : for inſtance, if to 
avoid, or eſcape from an enemy, a ſhip anchors in an open road, under the 
protection of ſome caſtle, and there parts her cable, it ought doubtleſs to be 
conſidered as a groſs average: moreover, if the maſter, finding her too near 
a lee ſhore, apprehends that to ſave his ſhip he mult carry fo much ſail as to 
riſque the carrying his maſts by the board, and to fave them deliberately 
comes to an anchor; in this caſe, ſhould a cable be loſt, if it is not to be 
conſidered as a groſs average, it ought at leaſt to be made good by the 
inſurers on the ſhip :—and where 1t 1s proved that, in endeavouring to keep 
clear of a lee ſhore, new ſails are blown away, and cables parted by 
anchoring in open ſea to avoid driving aſhore, the loſſes being occaſioned 
by ſtriving to preſerve the whole ſhould be made good by a general average; 
lince it is for the intereſt of the inſurers as well as the common advantage, to 
make it the maſter's intereſt to ſpare nothing, in ſuch extraordinary caſes, to 
ſave the ſhip from ſtranding. But, as it is alſo for the common good, that 
ſhips ſhould not go to ſea without good cables, /ails, &c. thoſe cables that 
are not ſufficiently ſtrong for a ſhip to ride with, in the uſual loading places, 
or any fails blown to pieces by ſtormy weather in the common courſe of a 
voyage, ſhould not be paid for by the inſurers; as it might be an incitement 
ſor maſters not to go without good ones.—1 Mag. 52. 


3. Ir 1s the uſage, in caſes of total dos, or ſhipwreck, for the inſurers 
to pay the full value of the ſhip, as it ſtood at the outſet, or according to the 
valuation in the policy; but this is in many caſes unreaſonable, and a great 
temptation to fraudulent loſſes; particularly when a ſhip has been a long 
time out, and performed a conliderable part of a long voyage, and even, a 
part of the cargo and likewiſe part of the frezght is ſaved: becauſe it is 
evident that, had ſhe arrived home in ſafety, her value muſt have been con- 
ſierably diminiſhed, by the ordinary decay and wear and tear :—which matter 

is, 
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is, therefore, very properly regulated by an article in the ordin. of Amt. of 
1744 (which I have inſerted under title, Riſque). If the underwriters on the 
ſhip, in ſuch caſe, pay a total loſs, according to a high valuation in the policy, 
or according to the full original amount of the outſet (including the advance 
to ſeamen, proviſions conſumed, wear and tear, &c.) they ought at leaſt to 
be entitled to the freight which is ſaved, or ſome part thereof.—2 Valin's 
Comm. 115. 


4. See Accident, Anchor, Average, Cable, Cordage, Damage, Detention, 
Freight, General Average, Inſufficiency, Intereſt, Outfit, Proviſions, Repair, 
Ryque, Sea-worthy, Slup, Stranding, Total Loſs, Valuation. 


WESTMINSTER FIRE-OFFICE. 


1. T HIS ſociety was erected in 1717, and is exactly ſimilar to the Hand- 
in-Hand ſociety. 


2. DEE Fire, Hand-in-Hand Fire-Office, Society. 
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1. B Y Stat. 16 Geo. 3. c. 47. 1. 1.—Whereas a valuable whale-liſhery has 
been lately diſcovered in the ſeas to the /outhward of the latitude of 
forty-four degrees north ; for carrying on which it is neceſſary that the ſhips 
to be employed therein ſhould be fitted out at a different /ea/on of the year 
from that mentioned in the 15 Geo. 3. c. 31 | See Newfoundland | and it is 
juſt and expedient that the {ike ties ſhould be granted to ſhips ſo fitted out, 
and employed in ſuch fiſhery; be it enacted, that the ſeveral bounties 
hereafter mentioned ſhall be allowed annually for eleven years, for ſive veſſels 
which ſhall be employed in the ſaid fiſhery in the ſeas to the ſouthward of the 
latitude of forty-four degrees north, under the limitations and reſtrictions 
herein after expreſſed; viz. to be Britiſh built, manned with three-fourths 
Britiſh ſubje&ts, and fitted and cleared out from ſome port in Great-Britain or 
Ireland, or the iſlands of Guernſey, Jerſey, or Man, after the 1ſt day of 
Auguſt and before the 1ſt day of November 1776, and the ſame in each 
ſucceeding year, and ſhall take and kill one whale at the leaſt in the ſaid ſeas, 
and ſhall return before the 11th day of Auguſt next following in each year, 
to ſome port in England, with the oil of ſuch whale or whales; and on the 
maſter and mate making oath thereof, ſuch oil may be landed without 
payment of any duty; and there ſhall be paid for the veſſel which ſhall ſo 
arrive in each year, with the greateſt quantity of oil ſo taken five hundred 
pounds ; for the veſſel with the next greateſt quantity four hundred pounds ; 
for the veſſel with the next greateſt quantity three hundred pounds ; for the 


veſſel with the next greateſt quantity two hundred pounds, and for the 
vellel 
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veſſel with the next greateſt quantity one hundred pounds; the ſaid reſpective 
bounties to be paid within two months aſter the expiration of each year in which 
ſuch veſſe! ſhall arrive. S. 2, No bounty ſhall be allowed unleſs the entire 
froperty of ſuch ſhip ſhall-belong to ſome of his majeſty's ſubjetts reſiding where 
ſuch ſhip ſhall be fitted and cleared out; nor to any {hip fitted out, &c. in pur- 
ſuance of this and the ſaid aforementioned att, unleſs ſuch ſhip ſhall have on 
board an apprenttce, indentured for three years at leaſt, for every fifty tons 
burthen of ſuch ſhip, every ſuch apprentice not exceeding the age of eighteen 
years, nor being under tourteen at the time he ſhall be ſo indentured. 


2. Sex Bounty, Fiſhery, Greenland, Ireland, Newſoundland. 


ww 8B UY LAWS 


HE iſle of Gothland is ſituated by the Gothic ſea, in the dioceſe of 

Licopen: it formerly belonged to the king of Sweden, but was 
afterwards annexed to the crown of Denmark. In the north-eaſt part of the 
iſland was a very fair and noble fea port town called Miſbuy, built by 
foreigners who came to live in the country: upon which account the citizens 
of Wiſbuy had frequent quarrels with the Gothlanders, or inhabitants of the 
country, of whom they made a terrible {laughter in the year 1288: after 
which the citizens, to defend themſelves againſt their enemies, obtained a 
permiſſion from Magnus, king of Sweden, to wall their city, and erect 
baſticus, and other fortifications. They flouriſhed more and more, and grew 
great by their trade and navigation, to which they entirely gave themſelves 
up: infomuch that this town was a long while the axis and. moſt celebrated 
market of Europe, there being no city ſo full of merchants, and ſo famous 
for it's commerce. Hither came Swedes, Ruſſians, Danes, Pruſſians, Livo- 
nians, Germans, Fmlanders, Vandals, Flemings, Saxons, . Enghſh, Scots, 
and French, to trade: each nation had their quarter, and particularly ſtreets 
for their ſhops or warehouſes: all ſtrangers were ſafe and welcome there, 
and enjoyed the {ame privileges as the townſmen themſelves: the magiſtrates 
of this city had the juriſdiction, or rather the arbitrament, of all cauſes or 
ſuits relating to ſea affairs: their ordinances were ſubmitted. to in all fuch 
caſes, and paſſed for juſt on all the coaſts. of Europe, from Muſcovy to the 
Mediterranean.—Thus much is taken from Olaus Magnus, lib. 10. cap. 16, 
and baron Herbęſtain, In Rerum Muſcovitarum Commentario, p. 118.—In 
the courſe of time, this town was entirely deſtroyed, except the citadel, 
which ſtands to this day. The Gothic hiſtorians do not tell us when or how 
it's deſtruction came upon it; only that it was through civil diſſentions which 
aroſe from trifles, but occaſioned great factions; which ſet them ſo againſt 
one another, that it ended in the entire ruin of them all, city and citizens. 
The ruins of it are now to be ſeen, and under them are often: found tables of 
marble, porphyry, and jaſper, witneſſes of the ancient ſplendor and magnifi- 
cence of the citizens. The houſes were as with copper, the windows 


gilt 
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gilt with gold, and all that is ſaid or that is diſcovered of it ſhews the 
ineſtimable riches of the inhabitants in times paſt. The citizens who ſurvived 
the ruin of the city retired to the country of the Vandals and Eaſtern Saxons, 
who were enriched with the wealth of theſe refugees. Albert, king of 
Sweden, rebuilt it, and granted great privileges to all that ſhould come and 
inhabit in it: but it never could recover it's trade and former magnilicence. 
It was in this city of Wilbuy that the ſea laws and ordinances, which the 
Swedes brought into credit, were compoſed ; they were received as righteous 
and juſt, and are kept in the Teutonic language till now. The Germans, 
Swedes, Danes, Flemings, and all the people of the north obſerve them: but 
none have been ſo curious as to preſerve the date, and the remembrance of 
the time when they were compoſed and publiſhed. Some have ſuppoſed they 
are more ancient than the laws of Oteron; the firſt known publication of 
which, according to M. Valin, in the preface to his learned commentaire ſur V 
ordonnance de la marine du mois d' aout 1681. was in the year 1266; and 
the date of thoſe of Wiſbuy, according to Selden, goes no further back 
than 1288:—but there is reaſon to think that both the laws of Oleron and 
thoſe of Wiſbuy (the moſt material of which are quoted in different parts of 
this work) are of more remote origin than hath been hitherto aſcertained, 


2. SEE Prelim. Diſc. 67. Gil Law, Maritime Law, Oleron, Rhodian 
Laws, Sea Lars. | | 
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1. Perſon liable to be contributory to the defendant for the damages 
| recovered, 13 incompetent to be a witneſs.— 2 Burr. 2729. 


2. SEE Evidence, Order, Parol Agreement, Proof, Verdict, Warranty. 


WOOL AND WOOLLEN MANUFACTURES. 


1. ORD Chancellor ſaid, as to inſurances on wool tranſported to 

“France, I never doubted but that was an unlawful contract; and 
therefore if a caſe came before me, when I was chief juſtice, both ſides 
knowing it, and a ſeizure for that by the cuſtom-houle officer, I ſhould have 
held it an 2/{:cit inſurance and contract.—1 Ve/ey 317. 


2. By Stat. 12 Geo. 2. c. 21. f. 29.—All perſons who by way of inſurance 
or otherwiſe undertake that any wool, wool-fells, wool-flocks, mortlings, 
ſhortlings, cruels, worſted, woollen and bay yarn, mattreſſes, and beds 
ſtuffed with combed wool, or wool fit for combing, ſhall be conveyed to any 
parts beyond the ſeas, from any port of Great-Britain, or Ireland, or in 
purſuance of ſuch inſurance or agreement deliver or cauſe to be delivered any 
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of the ſaid goods in parts beyond the ſeas, ſuch perſons and all their aſſiſtants ſhall 
tor every offence forfcrt 5ool. to the uſe of the informer over and above all other 
penalties. S. 30. All perſons who ſhall pay or agree to pay any money for 
luch inſurance, ſhall for every offence forfert gool. S. 31. The inſurer, inſu- 
red, conveyor, or manager of ſuch fraud, within fix months after, firſt giving 
notice thereof to the commiſſioners of the cuſtoms, ſo as the perſons concerned 
with him be convicted, ſhall be diſcharged of the penalties, and alſo have the 
whole forfeiture impoſed on the other parties; the inſurer ſo diſcovering ſhall 
retain the inſurance money ; and the inſured giving ſuch notice ſhall receive 
back the premium, or if it is not paid ſhall be indemnified from paying it; 
and every ſuch inſurance ſhall be void. S. 32. Penalties and forfeitures to 
be ſued for by action of debt, &c. in the name of the attorney-general, or any 
officer of the cuſtoms, exciſe, or ſalt duties. ——S. 33. Such goods ſo inſured, 
being unknown to the inſurers, the policies thereon, and all policies on ſkrps 
which have on board ſuch goods, ſhall be void, notwithſtanding any words 
therein, and no loſs or premium ſhall be recovered from the inſurer. 


3. By Stat. 20 Geo. g. c. 6.—80 much of the above and former acts as 
reſtrain the exportation of woollen manufactures from Ireland, are repealed. 


4. SEE Average Commodity, Nlegality, Ireland, Miſtake, Prohibited Goods. 
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. S means the ruins of a ſhip which has been ſtranded or daſhed 
to pieces on a ſhelf, rock, or lee ſhore, by tempeſtuous weather. 
Falc. Mar. Dick. | | 


2. A BRANCH of the king's maritime revenue is that of ſhipwrecks ; which 
are alſo declared to be the king's property by the prerogative ſtatute 17 Ed. 
'2. C. 11. and were fo, long before, at the common law. It is worthy obſer- 
vation, how greatly the law of wrecks has been altered, and the rigour of it 
gradually ſoftened, in favour of the diſtreſſed proprietors. Wreck, by the 
ancient common law, was where any ſhip was loſt at ſea, and the goods or 
cargo were thrown upon the land; in which caſe theſe goods, ſo wrecked, 
were adjudged to belong to the king: for it was held that, by the loſs of 
the ſhip, all property was gone out of the original owner :—but this was 
undoubtedly adding ſorrow to ſorrow, and was conſonant neither to reaſon 
nor humanity : wherefore it was firſt ordained by king Henry I. that if any 
perſon eſcaped alive out of the ſhip it ſhould be no wreck; and afterwards 
king Henry II, by his charter, declared, that if on the coaſts of either 
England, Poictou, Oleron, or Gaſcony, any ſhip ſhould be diſtreſſed, and 
either man or beaſt ſhould eſcape or be found therein alive, the goods ſnould 
remain to the owners, if they claimed them within three months; but 

otherwiſe ſhould be eſteemed a wreck, and ſhould belong to the WM or 
NS | Other 
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other lord of the franchiſe. This was again confirmed with improvements by 
king Richard the firſt; who, in the ſecond year of his reign, not only eſtabliſhed 
theſe conceſſions, by ordaining that the owner, if he was ſhipwrecked and 
elcaped, omnes ves ſuas liberas et quietas haberet,” but alſo that, if he 
periſhed, his children, or in default of them his brethren and ſiſters, ſhould 
retain the property; and, in default of brother or ſiſter, then the goods 
{ſhould remain to the king :—and the law fo long after as the reign of Henry 
III. ſeems ſtill to have been guided by the ſame equitable proviſions : for then, 
if a dog (for inſtance) eſcaped, by which the owner might be diſcovered, or 
if any certain mark were ſet on the goods, by which they might be known 
again, 1t was held to be no wreck: and this is certainly moſt agreeable to reaſon; 
the rational claim of the king being only founded upon this, that the true 
owner cannot be aſcertained. But afterwards, in the ſtatute of Weſtminſter 
the firſt (3 Edw. 1. c. 4.) the law is laid down more agreeable to the charter 
of king Henry the ſecond: and upon that ſtatute hath ſtood the legal doctrine 
of wrecks to the preſent time :—it enacts, that if any live thing eſcape (a 
man, a cat, or a dog; which, as in Bratton, are only put for examples) in 
this caſe, and, as it ſeems, in this caſe only, it is clearly not a legal wreck : but 
the ſherift of the county is bound to keep the goods a year and à day (as in 
France for one year, agreeably to the maritime laws of Oleron, and in 
Holland for a year and an half) that if any man can prove a property in 
them, either in his own right or by right of repreſentation, they ſhall be 
reſtored to him without delay: but, if no ſuch property be proved within 
that time, they then {hall be the king's. If the goods are of a periſhable 
nature, the ſheriff may ſell them, and the money ſhall be liable in their ſtead. 
This revenue of wrecks 1s frequently granted out to lords of manors, as 
a royal franchiſe ; and if any one be thus entitled to wrecks in his own land, 
and the king's goods are wrecked thereon, the king may claim them at any 
time, even after the year and day.—1 Black. Comm. 290. 


3. Ir is to be obſerved, that, in order to conſtitute a legal wreck, the 
goods muſt come to land: if they continue at ſea, the law diſtinguiſhes them 
by the barbarous and uncouth appellations of jet/am, flotſam, and ligan. 
Jetſam is where goods are caſt into the ſea, and there fink and remain under 
water: flotſam is where they continue ſwimming on the ſurface of the waves: 
ligan is where they are ſunk in the ſea, but tied to a cork or buoy, in order 
to be found again: theſe are alſo the king's, if no owner appears to claim 
them; but, if any owner appears, he is entitled to recover the poſſeſſion: for 
even if they be caſt over- board, without any mark or buoy, in order to 
lighten the ſhip, the owner is not by this act of neceſſity conſtrued to have 
renounced his property: much leſs can things ligan be ſuppoſed to be 

abandoned, ſince the owner has done all in his power, to aſſert and retain 

| His property. Theſe three are therefore accounted ſo far a diſtinct thing 
From the former, that by the king's grant to a man of wrecks, things jetſam, 
flotſam, and ligan, will not paſs.— id. 292. 


4. WRECRS, 
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4 Wrecks, in their legal acceptation, are at preſent not very frequent: 
it rarely happening that every living creature on board periſhes; and if any 
{ould ſurvive, it is a very great chance, ſince the improvement of commerce, 
navigation, and correſpondence, but the owner will be able to aſſert his 
property within the year and day limited by law: and in order to preſerve 
this property entire for him, and if pollible to prevent wrecks at all, our laws 
have made many very humane regulations ; in a ſpirit quite oppoſite to thoſe 
lavage laws, which lormerly prevailed in all the northern regions of Europe, 
and a few years ego were ſtill ſaid to ſubſiſt on the coaſts of the Baltic ſea, 
permitting the inhabitants to ſeize on whatever they could get as lawiul 
prize; or, as an author of their own expreſſes it, © in naufragorum miſeria 
et calamitate tanquam vultures ad prædam currere :*—for by the ſtatute 
2 Edw. g. c. 13.“ if any {hip be loſt on the ſhore, and the goods come to 
land (ſo as it be not legal wreck) they ſhall be preſently delivered to the 
merchants, they paying only a reaſonable reward to thoſe that ſaved and 
preſerved them ;” which is entitled /alvage : allo by the common law, if any 
perſons (other than the ſheriff) take any goods ſo caſt on ſhore, which are 
not legal wreck, the owners might have a commiſſion to enquire and find 
them out, and compel them to make reſtitution. And by tat. 12 Anne, ſt. 2. 
c. 18. confirmed by 4 Geo. 1. c. 12. in order to aſſiſt the diſtreſſed, and prevent 
the ſcandalous illegal practices on ſome of our ſea-coalls (too ſimilar to thofe 
on the Baltic) it is enacted, that all head officers and others of towns near the 
ſea ſhall, upon application made to them, ſummon as many hands as are 
neceflary, and ſend them to the relief of any ſhip in diſtreſs, on forfeiture of 
100]. and, in caſe of alliftance given, ſalvage ſhall be paid by the owners, to 
be aſlefled by three neighbouring juſtices: all perſons that ſecrete any goods 
ſhall ſorſeit their treble value: and if they wilfully do any att whereby the 
ſhip is loſt or deſtroyed, by making holes in her, ſtealing her pumps, or 
otherwiſe, they are guilty of felony, without benefit of clergy.—Laſtly, by the 
{tat. 26 Geo. 2. c. 19. plundering any veſſel either in diſtreſs, or wrecked, 
and whether any living creature be on board or not (for, whether wreck or 
otherwiſe, it is clearly not the property of the populace) ſuch plundering, I. 
ſay, or preventing the eſcape of any perſon that endeayours to fave his life, 
or wounding him with intent to deſtroy him, or putting out falſe lights in 
order to bring any vellel into danger, are all declared to be capital felonies ; 
in like manner as the deſtroying trees, ſteeples, or other ſtated /ea marks, is 
puniſhed by the ſtat. 8 Elig. c. 13. with a forfeiture. of 100]. or outlawry.— 
Moreover, by the ſtat. of Gco. 2. pilfering any goods caſt aſhore, is declared 
to be petty larceny : and many other ſalutary 38 are made, for the 
more clietpally preſerving ſhips of any nation in diſtreſs.— Bid. 293. 


5. By the civil law, to deſtroy e ſhipwrecked, or prevent their 
ſaving the ſhip, is capital: and to ſteal even a plank from a veſſel in diſtreſs, 
or wrecked, makes the party liable to anſwer for the whole {hip and cargo 
(FF. 47. . g). The laws alſo of the Wiſigoths, and the moſt early Neapo- 
litan conſtitutions, puniſhed with the utmoſt ſeverity all thoſe who neglected 


to 
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to aſſiſt any ſhip in diſtreſs, or plundered any goods caſt on ſhore —Linden- 
brog. Cod. LL. antiqu. 146, 715. 


6. IN matters of wreck it is obſerved, that there is, as it were, a contract 
between the perſons that have loſt their goods by ſuch misfortune, and thoſe 
upon whole lands the goods and merchandiſe are driven, that the ſame be 
reſtored to them, or thoſe that claim under them: and therefore by the civil 
law, no man ſhall meddle with ſuch goods as are wrecked, nor ſhall they be 
ſeized by the king or any other by virtue of his grant or royal privilege ; 
for that ſuch goods being caſt on land and recovered out of the ſea, remain 
ſtill his who was the firſt owner thereof, and ſhall go to him or his ſucceſſor ; 
and if it be proved that any thing be ſtolen out of the wreck, the takers ſhall 
be deemed robbers.—Here we find what is worthy to be followed and imitated 
in all trading countries; and the reaſon why the laws were ſo ſtrictly declared 
by the Romans was, becauſe by the Rhodzan laws, if any ſhip had become 
wreck, though all the perſons were ſaved and alive, yet the ſhip and goods 
became ſeizable by the lords: but the ſame being barbarous and inhuman, 
it was aiterwards repealed and abrogated, as well by thoſe emperors in their 
territories, as here in England; and firſt by the naval law of Oleron, which 
provided in ſuch misfortune that if the merchant or mariners, or any of 
them came ſafe to land, it was not to be accounted wreck.—And the emperor 
Conſtantine the Great ſays, if any ſhip at any time by ſhipwreck be driven 
unto the ſhore, or touch at any land, let the owner have it, and let not my 
exchequer meddle with it; for what right have I in another man's calamity, 
that I ſhould hunt after gain in ſuch a woful caſe ?”—Monlſ. Valin, however, 
in vol. 2. p. 580, of his Nouveau Commentaire ſur I Ordon. de Louis XIV. du 
Mois d' Aoinit 1681, following the remark of Godefroz, and other learned 
writers, gives the honour of the abovementioned law to the emperor Antoninus. 


7. By Stat. 19 Geo. 2. c. 22. ſ. 3.—As ſoon as any ſhip or veſſel be ſunk, 
ſtranded, or run on ſhore, in any harbour, port, channel, or navigable river, or 
be drove in, or be there in a ruinous condition and permitted to remain there, 
and the owner or commander or any other perſon by their order or aſſent, 
begin to carry away any of the tackle, or if there be not any perſon to take 
care of the ſaid ſhip, it ſhall be lawful for any juſtice of peace for che county 
or place, upon information, to ſummon, or iſſue out his warrant to bring 
before him, the owner or perſon pretending to have the command over ſuch 
ſhip; and upon Kis appearance or default to examine the matter; and in caſe 
fuch, juſtice find any perſon guilty of ſuch offence, he ſhall iſſue his warrant 
for ſeizing and removing ſuch” ſhip and tackle; and if the owner or ſuch 
other perſon ſhall not within five days give ſecurity, according to the 
approbation of ſuch juſtice to clear the harbour, &c. of ſuch veſſel and of 
all wreck'and parts belonging to the ſame, and pay the charges of ſeizing, 
removing and diſpoſing of ſuch ſhip, tackle, or furniture, then to cauſe the 
bulk or tackle to be ſold; and with the money ariſing by ſuch ſale to pay the 
et of clearing the harbour or place where ſuch ſhip ſhall lie, and allo the 
pL 7 K charges 
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charges of ſeizing, removing, and ſelling ſuch ſhip and tackle, rendering the 
overplus to the owner of ſuch manor where the ſame ſhall happen. S. 6. 
None of the diſtreſſes made by virtue of this act ſhall be ſold till after five 
days from the day of making ſuch diſtreſſes; but it ſhall be lawful for the 
perſons convicted any time before the expiration of the ſaid five days, to 
redeem ſuch diſtreſs by payment of the money for which the ſame was made 
to the uſes of this act, with coſts of making and detaining ſuch diſtreſſes. 


8. CAsk.— The plaintiff had ſundry hogſheads of tallow aboard the ſhip 
Hillhouſe, Will. Penny, from Cork to Liverpool; which veſſel failed from 
Cork m November or December 1770, and was never after heard of: divers 
of the goods, being part of her cargo, drove on ſhore, and were in the poſſeſſion 
of different perſons; all of whom delivered them up to the proprietors upon 
demand, on a ſalvage being paid to them, except the defendant ; who had 
got three hogſheads of the abovementioned tallow, value gol. per hogſhead, 
and inſiſted * that as no living creature had come alive from the ſhip to the 
ſhore, the ſhip and goods were a wreck, and became the property of the 
crown or it's grantee (under whom Davis atted) by ſtat. g Edw. 1. c. 4.'—— 
Lord Mansfield ſaid, there is no ground for the diſtinction (on the conſtruction 
of the ſtat. 3. Edw. 1. c. 4.) that the goods are forfeited, becauſe no live 
animal eſcaped; the very idea is ſhocking :—though this is one medium of 
proof of ownerſhip, yet other proof may be brought ; particularly the marks 
_ the goods, provided it be within a year and a day:—the ſtat. of Weſtm. 


. 3 Edw. 1. c. 4. was declaratory of the common law.—5 Burr. 2732.— 


1 7 1771. Hamelton & Smyth v. Davis. 


9. SEE Abandonment, Admiralty & Admiralty- Court, Barratry, Cinque- 
Ports, Claim, Diſtreſs, Jetſon, Reclaim, Salvage, Seamen, Shipwreck, 
Stranding, Total Loſs. | 
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RINTED forms of contracts, adapted to the nature of the various 
tranſactions of commercial and maritime affairs, have always been of 
great utility in facilitating the diſpatch of buſineſs, in every country: and 
for this reaſon printed forms of policies of inſurance, with blank ſpaces for 
inſerting with the pen ſuch ſpecial or extraordinary clauſes and conditions as 
may be ſtipulated between the parties, are more particularly neceſſary, on 
account of the expedition which is frequently requiſite in making inſurances, 
and the hurry and precipitancy with which this bulineſs is generally performed. 
It is therefore to be wiſhed, that the printed form of the policies now 
uſed in England (which varies but little from that which was common here 
200 years ago) were, by a committee of merchants and inſurers of London, 
or by public authority, reviſed, improved, and rendered more intelligible to 
the generality of perſons who are neceſlarily concerned in this important 

contract; 


3 


_ 
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contract; notwithſtanding the true conſtruction of it's clauſes and terms, as 
hitherto expreſſed, is from long uſage, and numerous deciſions of our courts, 


ſufficiently well underſtood by men of experience, who have taken the 


trouble to inform themſelves in that reſpett. Whenever ſuch correction 
and improvement of the printed form of our policies ſhall be undertaken, 
there might be introduced a few additional clauſes and conditions, accurately 
expreſſed (with proper blanks) applicable to the general and uſual occurrences 
in time of war, with regard eſpecially to the form of expreſſing warranties, 
returns for convoy, &c. in order to prevent ſurpriſe, and the miſunder- 


ſtandings and diſputes which very frequently ariſe from the inconſiderate, 


and too often intentional ambiguity and intricacy of the terms, in which ſuch 
clauſes and conditions are expreſſed in writing; with the view that thoſe who 
ſo expreſs them, may be at liberty afterwards to put their own conſtruftion 


upon them: ſeveral inſtances of which, and their bad conſequences, the 


reader will find adverted to in their proper places, under the reſpective titles 
referred to in the next page, and other parts of this work. 


2. AMONGST various other examples of the kind above intimated, I have 
lately ſeen in ſome policies, to which there were ſeveral ſubſcriptions, and 
where the premium inſerted was 25 guineas per cent. a condition expreſſed 
in theſe words, viz. © to return 15]. per cent. if the ſhip joins convoy, or 
arrives. The inſurers, in this inſtance, meant to make the return of 
premium only in caſe the ſhip departed with convoy for the voyage, and 
arrived (according to the uſual way of expreſſing it) but the inſured meant 
quite otherwiſe, i. e. to have the return, if the ſhip merely joined any convoy, 


however partial, although ſoon afterwards ſhe might be loſt; or, in the 


caſe of her arriving, whether ſhe ſhould have joined or ſailed with any convoy 
or not. — There are inſureds and brokers who ſtudy and are conſtantly 
exerciſing ſuch artful and entrapping modes of expreſſion in written clauſes: 
and there are leading underwriters who, chiefly attentive to the number of 
the policies which they ſubſcribe, either do not read, or do not perceive the 
deſign and tendency of clauſes ſo expreſſed; and many other inſurers who 
follow implicitly ſuch leaders :—and when, in the event, they find themſelves 
impoſed upon, by demands of returns, averages, and loſſes, by virtue of the 
vague and catching manner, which is of late ſo prevalent in the wording of 


written clauſes, they exclaim, that they did not underſtand there was any 


thing unuſual in ſuch or ſuch a clauſe !—but contra Jeriptum teſtimonium, 
teſtimonium non ſcriptum non fertur. 


3. As the written clauſes and conditions inſerted in policies often control, 
contradiQ, or differ from the printed words, it behoves the inſurer who 
firſt underwrites them, as well with regard to thoſe who are to ſubſcribe 
after him as himſelf, to be attentive to the true import of what is written; 
and it equally concerns the inſured to be careful in expreſſing his own 
meaning with fairneſs and preciſion, leſt by duplicity or inaccuracy he defeat 
his own purpole. 

ET 4. WHOEVER 
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4. WHOEVER is deſirous in any particular caſe to add one, or more 
conditions or ſpecial reſtrictions to the policies over and above the uſual 
obligation contained therein, muſt take care that the ſame be expreſsly 
inſerted in the policy, before it is ſigned: and ſuch clauſes, added in writing, 
if the aſſurer by his underwriting agrees and conſents thereunto, ſhall not 
only be deemed equally valid with every thing elſe contained in the policy, 
but ſhall even have the preference to what is printed, in ſo far as it differs 
from, or contradicts the ſame.—Ord:n. of Hamb. 


5. SEE Prelim. Diſc. 10, 27, 29, 45, 50 to 52, 66, 84. Alteration of 
Policy Voyage or Riſque, Blank, Broker, Commencement of Voyage or Riſque, 
Conſtruction, Contract, Convoy, Deviation, Intendment, Miſtake, Particular- 
Average, Policy, Return, Ship or Ships, Touching, Uſage, Valuation, Wager, 
War, Warranty. | | | 
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